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DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  insurance  Corporation 
7  CFR  Part  422 

Certified  Seed  Potato  Option  in  Idaho 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 

ACTION:  Notice  of  exclusion  for  the  1993 
crop  year. 


SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  herewith  gives 
notice  of  its  determination  to  exclude 
the  Certified  Seed  Potato  Option  in 
Idaho  for  the  1993  crop  year  only. 

EFFECTIVE  DATE:  January  4, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Mari 
L.  Dunleavy,  Acting  Director,  Regulatory 
and  Procedural  Development,  Federal 
Crop  Insurance  Corporation,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250,  telephone  (202)  254-8314. 

SUPPLEMENTARY  INFORMATION:  Consistent 
with  the  FCIC’s  continuing  commitment 
to  limiting  crop  insurance  programs  that 
bear  unreasonable  risks  to  the  taxpayer, 
the  Corporation  will  exclude  the  Option 
in  Idaho  for  the  1993  crop  year  only. 
Actuarial  experience  has  dictated  that 
the  adverse  risk  associated  with  this 
option  was  in  excess  to  the  program’s 
benefits.  FCIC  will  further  assess  the 
option  during  the  1993  crop  year  for 
possible  implementation  in  the  1994 
crop  year. 

Authority:  U.S.C.  1506, 1516. 

Done  in  Washington,  DC  on  December  23, 
1992. 

Jane  A.  Wittmeyer, 

Deputy  Manager,  Federal  Crop  Insurance 
Corporation. 

[FR  Doc.  92-31724  Filed  12-31-92;  8:45  am] 
BILUNG  CODE  3410-0«-M 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  203 

[Docket  No.  R-0790;  Regulation  C] 

Home  Mortgage  Disclosure; 

Termination  of  Exemptions 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Notice  of  order  terminating  state 
exemptions. 

SUMMARY:  Certain  financial  institutions 
in  Connecticut  and  Massachusetts  have 
been  exempted  from  the  Home  Mortgage 
Disclosure  Act  because  the  Board 
determined  that  they  were  subject  to 
substantially  similar  mortgage 
disclosure  requirements  under  state  law, 
and  that  these  state  laws  contained 
adequate  provisions  for  enforcement. 
After  consultation  with  the  banking 
commissioners  of  Connecticut  and 
Massachusetts  about  the  allocation  of 
resources  required  for  the  processing 
and  editing  of  the  data,  and  the  states’ 
continued  ability  to  enforce  compliance 
with  their  state  mortgage  disclosure 
laws,  the  Board  is  terminating  the 
exemptions  as  of  January  1, 1993.  The 
state  officials  concur  with  these 
terminations.  The  previously  exempted 
institutions  will  submit  their  1992 
HMDA  data  to  their  federal  regulatory 
agency  rather  than  to  the  state. 

DATES:  This  order  is  effective  January  1, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jane  Jensen  Cell  or  W.  Kurt 
Schumacher,  Staff  Attorneys,  Division 
of  Consumer  and  Community  Affairs, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551, 
at  (202)  452-2412  or  (202)  452-3667. 

For  the  hearing  impaired  only,  contact 
Dorothea  Thompson, 
Telecommunications  Device  for  the  Deaf 
(TDD),  at  (202)  452-3544. 
SUPPLEMENTARY  INFORMATION: 

(1)  Introduction 

The  Board’s  Regulation  C  (12  CFR 
Part  203)  implements  the  Home 
Mortgage  Disclosure  Act  of  1975 
(HMDA)  (12  U.S.C.  2801  et  seq.).  HMDA 
requires  certain  depository  institutions 
and  other  lenders  located  in 
metropolitan  statistical  areas  to 
annually  report  information  on  the 
geographic  distribution  of  their  home 
mortgage  and  home  improvement  loans. 


and  also  to  provide  information  on  the 
race  or  national  origin,  sex,  and  income 
of  applicants  and  borrowers  for  such 
loans.  Under  HMDA  and  Regulation  C, 
the  Board  may  grant  exemptions  to 
state-chartered  or  state-licensed 
financial  institutions  that  are  subject  to 
state  mortgage  disclosure  laws  if  those 
laws  are  substantially  similar  to  the 
Federal  law  and  contain  adequate 
provisions  for  enforcement. 

The  Board  previously  determined  that 
the  laws  of  Connecticut  and 
Massachusetts  were  substantially 
similar  to  federal  law  and  that  adequate 
provisions  for  enforcement  existed. 
Therefore,  the  Board  granted 
exemptions  for  state-chartered  financial 
institutions  subject  to  the  state  mortgage 
disclosure  laws  of  the  two  states. 

Following  discussions  and 
consultation  with  the  banking 
commissioners’  offices  in  each  state,  the 
Board  is  terminating  these  exemptions 
as  of  January  1, 1993.  While  the 
exemptions  were  in  place,  the  states 
allocated  resources  to  processing  the 
HMDA  data  submissions  from  exempt 
institutions,  and  transmitted  the  data  to 
the  Federal  Financial  Institutions 
Examination  Council  (FFIEC)  for 
compilation.  Termination  of  the 
exemptions  will  shift  the  data 
processing  responsibility  back  to  the 
federal  supervisory  agencies.  It  will 
enable  the  states  to  reallocate  their 
resources  to  analysis  of  the  mortgage 
data,  instead  of  to  processing  the  raw 
data.  Termination  will  also  facilitate  the 
processing  of  the  HMDA  data  for  the 
FFIEC  by  having  all  processing  carried 
out  directly  by  the  federal  agencies. 

Because  both  states  require  the 
collection  of  the  federally  mandated 
HMDA  data  in  a  manner  identical  to  the 
federal  law,  this  termination  will  result 
in  institutions  sending  their  HMDA  data 
to  their  federal  supervisory  agency  and 
not  to  their  state  regulator.  (Banking 
commission  staff  in  the  two  states  are 
expected  to  inform  institutions  shortly 
that  they  will  not  bo  required  to  send 
duplicate  copies  of  their  HMDA  data  to 
the  state  agency.)  Given  the  absence  of 
any  apparent  burden  to  affected 
institutions,  the  Board  is  issuing  a  final 
order  terminating  the  exemption  for 
state-chartered  institutions  in 
Connecticut  and  Massachusetts  without 
providing  a  public  comment  period. 
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(2)  Order  of  Termination 

The  Board  granted  exemptions  from 
the  federal  Home  Mortgage  Disclosure 
Act  to  state-chartered  financial 
institutions  in  Massachusetts  and 
Connecticut  in  1990  and  1991 
respectively,  based  on  the  existence  of 
substantially  simitar  requirements 
imposed  by  state  law  and  on  the  states’ 
provisions  for  their  enforcement.  The 
Board  hereby  terminates  the  exemptions 
for  Connecticut  and  Massachusetts 
following  consultation  with,  and  the 
concurrence  of.  the  banking 
commissioners  of  the  two  states.  State- 
chartered  financial  institutions  in 
Connecticut  and  Massachusetts  that 
were  previously  exempt  from  the  federal 
law  shall  be  subject  to  the  federal  Home 
Mortgage  Disclosvire  Act  and  Regulation 
C  effective  January  1, 1993. 

Accordingly,  state-chartered  institutions 
previously  exempt  from  HMDA  and 
Regulation  C  by  virtue  of  the  disclosure 
laws  of  Connecticut  and  Massachusetts 
shall  submit  their  loan/application 
registers  to  their  federal  supervisory 
agency  beginning  with  data  collected  for 
calendar  year  1992,  which  are  due  to  the 
supervisory  agencies  by  March  1, 1993. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  December  28, 1992. 
WUliam  W.  Wiles, 

Secretary  of  the  Board. 

IFR  Doc.  92-31872  Filed  12-31-92;  8:45  am] 
BHXMG  CODE  e210-«1-«l 


12  CFR  Part  229 

(Regulation  CC;  Docket  No.  R-0783] 

RIN  7100-AB01 

Availability  of  Funds  and  Collection  of 
Checks 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Final  rule;  technical  corrections. 

SUMMARY:  The  Board  is  publishing 
technical  corrections  to  Regulation  (X. 
The  corrections  will  conform  the 
Uniform  Commercial  Code  citations  in 
Regulation  CC  and  its  Commentary  to 
the  1990  version  of  Articles  3  and  4  of 
the  UCC,  as  approved  by  the  National 
Conference  of  Commissioners  on 
Uniform  State  Laws  and  the  American 
Law  Institute,  and  to  a  recent 
realignment  in  Federal  Reserve  check 
processing  regions.  The  amendments 
will  provide  updated  cross-references 
between  Regulation  CC  and  the  latest 
version  of  the  UCC  and  will  update  the 
routing  numbers  in  the  appendices  to 
the  regulation. 

EFFECTIVE  DATE:  January  5, 1993. 


FOR  FURTHER  INFORMATION  CONTACT: 
Oliver  Ireland,  Associate  General 
Counsel  (202/452-3625),  or  Stephanie 
Martin,  ^nior  Attorney  (202/452-3198), 
Legal  Division.  For  the  hearing  impaired 
orUy.  Telecommunications  Device  for 
the  Deaf,  Dorothea  Thompson  (202/452- 
3544),  Board  of  Governors  of  the  Federal 
Reserve  System,  20th  and  C  Streets, 

NW.,  Washington,  DC  20551. 
SUPPLEMENTARY  INFORMATION:  The 
Board’s  Regulation  CC  (12  CFR  part  229) 
and  its  accompanying  Commentary 
(Appendix  E  to  part  229)  contains  many 
citations  and  cross-references  to  the 
Uniform  Commercial  Code  (UCC). 
Section  229.2(ii)  of  Regulation  CC 
defines  “Uniform  Commercial  Code”  as 
the  version  of  the  UCC  adopted  by  the 
individual  states.  The  Commentary  to 
this  definition  states  that,  for  purposes 
of  uniform  citation,  all  citations  to  the 
UCC  in  the  regulation  and  Commentary 
refer  to  the  official  text  as  approved  by 
the  National  Conference  of 
Commissioners  on  Uniform  State  Laws 
(NCCUSL)  and  the  American  Law 
Institute  (ALI). 

In  1990,  the  NCCUSL  and  the  ALI 
approved  new  versions  of  UCC  Articles 
3  and  4,  governing  commercial 
transactions  and  bank  deposits  and 
collections,  which  have  already  been 
adopted  in  several  states.  Some  sections 
of  the  new  Articles  3  and  4  have  been 
amended  substantially  and  some  only  in 
form.  The  Board  has  amended  the 
citations  and  cross-references  in 
Regulation  CC  and  its  Commentary  to 
conform  to  the  new  version  of  the  UCC 
The  Board  has  also  relocated  two 
sentences  in  the  Commentary  to 
§  229.30(a)  that  were  misplaced. 

In  addition,  the  Federal  Reserve  Bank 
of  New  York  recently  discontinued 
check  processing  at  its  head  office  and 
incorporated  the  former  head  office 
check  processing  region  into  the  Jericho 
office  check  processing  region.  The 
Board  has  amended  the  routing  number 
lists  in  Appendices  A  and  B-2  to  reflect 
this  change. 

The  amendments  adopted  by  the 
Board  are  technical  changes  that  do  not 
affect  the  substance  of  Regulation  CC  or 
its  Commentary.  The  amendments  will 
provide  updated  cross-references 
between  Regulation  CC  and  the  latest 
version  of  the  UCC  and  update  the 
routing  number  lists  in  Appendices  A 
and  B-2.  Accordingly,  the  Board,  for 
good  cause,  finds  that  the  notice  and 
public  comment  procedure  normally 
required  is  not  necessary  and  would  be 
contrary  to  the  public  interest  under  5 
U.S.C.  5S3(b)(B).  The  Board  further 
finds  that,  for  the  same  reasons,  there  is 
good  cause  under  5  U.S.C.  553(d)(3)  to 


make  the  amendments  effective 
immediately,  without  regard  for  the  30- 
day  period  provided  for  in  5  U.S.C. 
553(d). 

Final  Regulatory  Flexibility  Anal)rsis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  the  Board  certifies  that  adoption 
of  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  that 
are  subject  to  the  regulation.  As  noted 
above,  the  amendments  impose  no  new 
requirements,  but  merely  update  UCC 
cross-references  and  appendices. 

List  of  Subjects  in  12  CFR  Part  229 

Banks,  banking.  Federal  Reserve 
System,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble,  12  CFR  part  229  is  amended 
as  follows: 

1.  The  authority  citation  for  part  229 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  4001  et  seq. 

2.  In  section  229.2,  in  the  second 
sentence  of  paragraph  (cc),  “U.C.C.  4- 
202(2)”  is  revised  to  read  “UCC  4- 
202(b)”. 

3.  In  Appendix  A  to  part  229,  under 
the  heading  “SECOND  FEDERAL 
RESERVE  DISTRICT,”  the  numbers 
appearing  directly  under  the  subheading 
"Head  Office"  are  transferred  in 
numerical  order  under  the  subheading 
"fericho  Office”  and  the  subheading 
"Head  Office"  is  removed. 

4.  In  Appendix  B-2  to  part  229,  the 
headings  “New  York"  and  "Jericho"  and 
their  corresponding  entries  are  removed 
from  the  table. 

5.  In  Appendix  E  under  the 
Commentary  to  section  229.2,  in  the 
first  sentence  of  the  second  paragraph  of 
paragraphs  (f)  and  (g),  “U.C.C.  §  4- 
104(l)(c)”  is  revised  to  read  “UCC  4- 
104(a)(3)”:  in  the  second  sentence  of 
paragraph  (j),  “U.C.C.  §§  3-410,  3-411” 
is  revised  to  read  “UCC  3-409”;  in  the 
first  sentence  of  the  third  paragraph  of 
paragraph  (k),  “U.C.C.  §  3-120”  is 
revised  to  read  “UCC  4-106(a)”;  the  first 
sentence  of  the  last  paragraph  of 
paragraph  (bb)  is  revised  as  set  forth 
below;  and  in  the  fourth  sentence  of 
paragraph  (cc),  “U.C.C.  4-202(2)”  is 
revised  to  read  “UCC  4-202(b)”. 

Appendix  E  to  Part  229 — [Amended] 

***** 

Section  229.2  Definitions 

***** 

(bb)  Qualified  returned  check.  *  *  ' 

***** 

A  qualified  returned  check  need  not 
contain  the  elements  of  a  check  drawn  on  the 
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depositary  bank,  such  as  the  name  of  the 
depositary  bank.  *  *  * 

•  •  *  *  • 

6.  In  Appendix  E  under  the 
Commentary  to  sectitxi  220,11,  in  the 
foiuth  sentence  of  the  last  paragraph  of 
paragraph  (b)  under  the  heading  "Time 
Pesiod  Adjustment  for  Withdratml  by 
Cash",  “U.C.C.  §  4-107"  is  revised  to 
read  “UCC  4-108”. 

7.  In  Appendix  E  under  the 
Commentary  to  paragraph  (a)  of  section 
229.14,  in  the  fourth  sentence  of  Uie  first 
paragraph  of  footnote  3,  “U.C.C. 
sections  4-211  and  4-213”  is  revised  to 
read  “UCC  4-214  and  4-215”. 

8.  In  Appendix  E  imder  the 
Commentary  to  section  229.19,  in  the 
last  sentence  of  the  last  paragraph  of 
paragraph  (e),  “U.C.C.  4-213(lKa)”  is 
revis^  to  read  “UCC  4-215(aKl)”. 

9.  In  Appendix  E  imder  the 
Commentary  to  section  229.30: 

a.  In  paragraph  (a),  the  last  two 
sentences  of  the  seventh  from  the  last 
paragraph  are  removed;  two  new 
sentences  are  added  to  the  end  of  the 
fifth  from  the  last  paragraph  as  set  out 
below;  in  footnote  4,  “U.C.C.  section  4- 
202(3)”  is  revised  to  read  “UCC  4- 
202(c)”;  in  the  third  sentence  of  the 
sixth  from  the  last  paragraph,  “U.CC. 
sections  3-418  and  4-213(1)”  is  revised 
to  read  “UCC  3-418(c)  and  4-215(a)”;  the 
third  from  the  last  paragraph  (numbered 
1)  is  removed;  the  second  crom  the  last 
and  the  last  paragraphs  (numbered  2 
and  3)  are  redesignated  as  1  and  2, 
respectively;  in  newly-redesignated 
paragraph  1,  “Section  4-301(4)”  is 
revised  to  read  “Section  4-301(d)”;  and 
in  newly-redesignated  paragraph  2, 
“Section  4-301(1)”  is  revised  to  read 
“Section  4-301(a)”; 

b.  In  paragraph  (b),  in  the  last 
sentence  of  the  last  paragraph,  “U.C.C 
section  4-207”  is  revised  to  read  “UCC 
4-208”;  and 

c.  In  paragraph  (f),  in  the  first 
sentence  of  the  second  paragraph, 
“U.C.C.  section  4-301(1)”  is  revised  to 
read  “UCC  4-301(a)”. 

Appendix  E  to  Part  229— (Amoidad) 

*  *  *  •  • 

Section  229.30  Paying  bank's  responsibility 
for  return  of  checks 

***** 

(a)  *  *  * 

*  *  *  Also,  a  paying  bank  is  not  responsible 
for  failure  to  make  ejqMditious  return  to  a 
party  that  has  breached  a  presentment 
warranty  under  UC£  4-206,  notwithstanding 
that  the  paying  bank  has  returned  the  check. 
(See  Commentary  to  S  229.33(a).) 
***** 

10.  In  Appendix  E  under  the 
Comment^  to  section  229.31: 

a.  In  paragraph  (a),  in  the  second 
sentence  of  the  fifth  from  the  last 


paragraph,  “U.CC.  section  4-202(3)”  is 
ravish  to  read  “UCC  4-202(c)”;  the 
third  from  the  last  paragraph  (numbered 
1)  is  removed;  the  second  from  the  last 
and  the  last  paragraphs  (numbered  2 
and  3)  are  redesignated  as  1  and  2, 
respectively;  in  newly-redesignated 
paragraph  1,  “Section  4-202(2)”  is 
revis^  to  read  “Section  4-202(b)”,  and 
in  newly-redesignated  paragraph  2, 
“Section  4-212(1)”  is  revised  to  read 
“Section  4-214(a)”; 

b.  In  paragraph  (b),  in  the  first 
sentence  of  the  third  paragraph,  “U.CC 
section  4-202(2)”  is  revised  to  read 
“UCC  4-202(b)”;  and 

c.  In  paragraph  (c),  in  the  first 
sentence  of  the  last  paragraph,  “U.C.C. 
section  4-212(1)”  is  revised  to  read 
“UCC  4-214(a)”. 

11.  In  Appendix  E  under  the 
Commentary  to  section  229.32,  in  the 
foiulh  sentence  of  the  first  paragraph  of 
paragraph  (a),  “U.C.C.  section  3-504(2)” 
is  revis^  to  read  “UCC  3-111”,  and  in 
the  second  sentence  of  the  second 
paragraph  of  paragraph  (b),  “U.C.C. 
section  4-107”  is  revised  to  read  “UCC 
4-108”. 

12.  In  Appendix  E  under  the 
Commentary  to  paragraph  (a)  of  section 
229.33,  in  the  second  from  the  last 
sentence  of  the  last  paragraph,  “U.C.C. 
4-207(1)”  is  revised  to  read  “UCC  4- 
208”  and  in  the  last  sentence  of  the  last 
paragraph,  “U.C.C.  4-207(1)  and  4-302” 
is  revis^  to  read  “UCC  4-208  and  4- 
302”. 

13.  In  Appendix  E  under  the 
Commentary  to  section  229.35: 

a.  In  paragraph  (a),  the  second 
sentence  of  the  sixth  paragraph  is 
revised  to  read  “(See  UCC  4-207(a)  and 
4-208(a).)”; 

b.  In  paragraph  (b),  in  the  seventh 
sentence  of  the  fifth  paragraph,  “U.C.C. 
sections  4-213(1)  and  4-302”  is  revised 
to  read  “UCC  4-215(a)  and  4-302”;  in 
the  eighth  sentence  of  the  fifth 
paragraph,  “U.C.C.  4-211(2)  and  (3)  and 
4-213(3)”  is  revised  to  read  “UCC  4-213 
and  4-215(d)”:  in  the  tenth  sentence  of 
the  fifth  paragraph,  “U.CC.  4-211,  4- 
212,  and  4-213”  is  revised  to  read  “UCC 
4-213, 4-214,  and  4-215”;  in  the  first  and 
second  sentences  of  the  second  from  the 
last  paragraph  (numbered  1),  “Sectim  4- 
212(1)”  is  revised  to  read  “Section  4- 
214(a)”;  and  the  last  paragraph 
(numbored  2)  is  revised  as  set  out 
below;  and 

c.  In  paragraph  (c),  in  the  second 
sentence,  “U.C.C.  section  4-201(2)”  is 
revised  to  read  “UCC  4-201(b)”. 

Appendix  E  to  Part  229— (Amended] 
***** 

Section  229.35  Indorsements 

***** 


(b)*** 

2.  Section  3-415  and  related  provisions 
(such  as  section  3-503),  in  that  such 

£rovisions  would  not  apply  as  between 
snks,  or  as  between  the  depositary  bank  and 
its  customer. 

***** 

14.  In  Appendix  E  under  the 
Commentary  to  section  229.36: 

a.  In  paragraph  (b),  in  the  fourth 
sentence  of  the  third  paragraph 
(numbered  1),  “U.C.C.  4-204(3)”  is 
revised  to  read  “UCC  4-204(c)”;  in  the 
fourth  sentence  of  the  seventh 
paragraph  (numbered  3),  “U.C.C.  3- 
504(2)”  is  revised  to  read  “UCC  3-111”; 
and  in  the  last  paragraph,  “U.C.C.  3- 
504(2)(c)”  is  revised  to  read  “UCC  3- 
111”; 

b.  In  paragraph  (c),  the  third  sentence 
is  revised  as  set  out  below;  and 

c.  In  paragraph  (d),  in  the  fifth 
sentence,  “IJ.C.&  §  4-213(b)  or  (d)”  is 
revised  to  read  “UCC  4-215(a)(2)  or  (3)”, 

Appendix  E  to  Part  229 — [Amended] 

***** 

Section  229.36  Presentment  and  issuance  of 
checks 

•  *  •  *  • 

(c)  *  *  *  This  process  has  the  potential  to 
improve  the  efficiency  of  check  processing, 
and  express  provision  for  truncation  and 
electronic  presentment  is  made  in  UCC  4-110 
and  4-406(b).  *  *  * 

***** 

15.  In  Appendix  E  under  the 
Commentary  to  section  229.37,  before 
the  parenthetical  in  the  second  sentence 
in  the  first  paragraph,  “U.C.C.  4-103(1)” 
is  revised  to  read  “U(X  4-103(a)”,  and 
in  the  first  sentence  in  the  second 
paragraph,  “U.QC.  4-103(2)”  is  revised 
to  read  “UCC  4-103(b)”. 

16.  In  Appendix  E  under  the 
Commentary  to  section  229.36: 

a.  In  paragraph  (a),  in  the  third 
sentence  in  the  second  paragraph, 
“U.C.C.  sections  4-103(5)  and  4-202(3)” 
is  revised  to  read  “UCC  4-103(e)  and  4- 
202(c)”; 

b.  In  paragraph  (b),  in  the  last 
sentence,  “sections  4-213  and  4-302”  is 
revised  to  read  “sections  4-215  and  4- 
302”; and 

c.  In  paragraph  (e),  the  second 
sentence  is  revised  to  read  as  follows: 

Appendix  E  to  Part  229— [Amended] 

***** 

Section  229.38  UcdiUity 

»  *  *  *  * 

(e)  *  *  *  It  adopts  the  standard  of  UCC  4- 
109(b). 

***** 

17.  In  Appendix  E  under  the 
Comment^  to  section  229.39,  in  the 
introductory  text,  “U.C.C  section  4- 
214”  is  revised  to  reed  “UCC  4-216”. 
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By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  acting  through  the 
Secretary  of  the  Board  under  delegate 
authority,  December  29, 1992. 

William  W.  Wiles, 

Secretary  of  the  Board. 

{FR  Doc.  92-31933  Filed  12-31-92;  8:45  am] 
HLUNQ  CODE  S21»4>1-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart39 

[Docket  No.  92-NM-100-AO;  Amendment 
39-8449;  AO  92-27-14] 

Airworthiness  Directives;  AirtMis 
Industrie  Model  A320  Series  Airplanes, 
Equipped  With  Garrett  Auxiliary  Power 
Unit  (APU)  GTCP36-300[A] 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicahle  to  certain  Airbus  Industrie 
M^el  A320  series  airplanes,  that 
currently  requires  a  revision  to  the 
Limitations  Section  of  the  Airplane 
Flight  Manual  (AFM)  and  the 
installation  of  a  placard  in  the  cockpit 
prohibiting  the  use  of  the  APU  during 
flight  or  on  the  ground  until  the 
installation  of  an  external  secondary 
turbine  containment  shield  assembly 
has  been  accomplished.  This 
amendment  requires  replacement  of  the 
ciurently-installed  external  secondary 
turbine  containment  shield  assembly 
with  an  assembly  of  an  improved 
design.  This  amendment  is  prompted  by 
a  recent  report  of  an  APU  tiubine  rotor 
that  separated  and  several  fragments 
were  not  contained.  The  actions 
spedfred  by  this  AD  are  intended  to 
prevent  potential  damage  to  the  fuselage 
and  flight  controls,  and  subsequent 
reduced  controllability  of  the  airplane. 
DATES:  Effective  February  8, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February  8. 
1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Garrett  Airline  Services  Division, 
Technical  Publications,  Department  65- 
70,  P.O.  Box  52170,  Phoenix,  AZ  85072- 
2170.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 

1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 


Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC 
FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Holt,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 

FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2140;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  by  superseding  AD 
90-11-51  Rl.  Amendment  39-6635  (55 
FR  24073,  Jime  14, 1990),  which  is 
applicable  to  certain  Aiibus  Industrie 
Model  A320  series  airplanes,  was 
published  in  the  Federal  Register  on 
July  6. 1992  (57  FR  29681).  The  action 
proposed  to  require  replacement  of  the 
currently-installed  external  secondary 
turbine  containment  shield  assembly 
with  an  assembly  of  an  improved 
design. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

Ctoe  commenter  objects  to  the 
wording  in  the  Summary  and 
Discussion  sections  of  the  proposal 
because  it  inaccurately  depicts  the 
incidents  as  they  actually  occurred.  The 
proposal  states  that  in  a  second  incident 
of  auxiliary  power  unit  (APU)  turbine 
rotor  separation,  several  fragments  were 
not  contained.  The  commenter  asserts 
that,  in  this  incident,  only  low  energy 
fragments  were  released,  which  resulted 
in  minor  damage  to  the  APU  fire 
enclosure  and  that  the  integrity  of  the 
frre  enclosure  was  not  breached. 
Furthermore,  the  commenter  states  that 
the  safety  of  the  aircraft  was  unaffected 
with  respect  to  fire,  the  fuselage,  and  the 
flight  controls.  Therefore,  the  incident 
was  considered  contained  by  the  APU 
manufacturer,  the  airplane 
manufacturer,  the  definition  of  TSO- 
C77a,  and  the  FAA's  Los  Angeles 
Aircraft  Certification  Office.  The 
commenter  further  maintains  that  the 
incident  clearly  demonstrated  the 
capability  of  the  containment  system  to 
contain  high  energy  rotor  bursts. 
Additionally,  the  commenter  notes  that 
the  extended  external  shields  were 
designed  to  provide  additional 
protection  against  the  escape  of 
secondary  low  energy  fragments,  not 
because  the  original  shield  posed  a 
potential  safety  problem.  The  FAA  does 
not  concur  that  the  depiction  of  the 
incident  needs  to  be  clarified.  The  FAA 
has  determined  that  since  low  energy 
fragments  were  released  and  caused 


damage  to  the  APU  fire  enclosure,  the 
possibility  exists  for  high  energy 
particles  to  be  released  in  a  worse  case 
of  rotor  burst. 

One  commenter  notes  that  the 
applicability  of  the  proposal  needs  to  be 
revised  to  exclude  airplanes  equipped 
with  Garrett  APU  GTCT36-300|Al,  pert 
number  3800278-2,  having  serial 
numbers  P-453.  P-454,  and  R— 477  and 
subsequent;  and  APU’s  that  have  been 
modified  in  accordance  with  Garrett 
Service  Bulletin  GTCP36-49-6525; 
because  the  turbine  plenum  in  these 
APU’s  incorporates  a  thicker  wall.  The 
FAA  concurs.  Paragraphs  (a)  and  (b)  and 
the  applicability  of  the  final  rule  have 
been  revised  accordingly. 

Additionally,  paragraph  (c)  has  been 
revised  to  clarify  that  installation  of  an 
extended  external  secondary  turbine 
containment  shields  assembly  in 
accordance  with  Garrett  Service  Bulletin 
GTPC36-49-6549  terminates  the 
requirements  for  paragraphs  (a)  and  (b) 
of  the  final  rule. 

This  same  commenter  states  that  the 
subject  APU’s  are  also  installed  on 
airplanes  other  than  Airbus  Model  A320 
series  airplanes;  therefore,  the 
applicability  of  the  rule  should  be 
revised  to  include  these  other  airplanes. 
The  FAA  does  not  concur.  The  FAA  has 
verified  that  the  subject  APU’s  were 
modified  prior  to  installation  on  those 
other  airplanes;  therefore,  they  need  not 
be  included  in  this  final  rule. 

One  commenter  requests  that  the 
proposed  compliance  time  of  24  months 
be  extended  to  compensate  for  a 
potential  parts  availability  problem  and 
the  time  required  to  perform  the  retrofit 
of  the  APU’s.  The  FAA  does  not  concur. 
In  developing  an  appropriate 
compliance  time  for  this  action,  the 
FAA  considered  not  only  the  degree  of 
urgency  associated  with  addressing  the 
subject  unsafe  condition,  but  the 
availability  of  required  parts  and  the 
practical  aspect  of  installing  the 
required  m^ification  within  a 
maximum  interval  of  time  allowable  for 
all  affected  airplanes  to  continue  to 
operate  without  compromising  safety. 
'Die  APU  manufactiuer  has  advised  that 
an  ample  number  of  required  parts  will 
be  available  for  modification  of  the  U.S. 
fleet  within  the  proposed  compliance 
period.  However,  under  the  provisions 
of  paragraph  (d)  of  the  final  rule,  the 
FAA  may  approve  requests  for 
adjustments  to  the  compliance  time,  if 
data  is  submitted  that  substantiate  that 
such  an  adjustment  would  provide  an 
acceptable  level  of  safety. 

Aixer  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
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adoption  of  the  rale  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

The  FAA  estimates  that  32  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  3 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Required  parts  would  be  supplied  by 
the  manufacturer  at  no  charge  to 
oi}erators.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $5,280,  or 
$165  per  airplane.  This  total  cost  figiue 
assumes  that  no  operator  has  yet 
accomplished  the  requirements  of  this 
AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  “major 
rule”  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  “ADDRESSES.” 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aathorit3r:  49  U.S.C  Aop.  1354(a),  1421 
and  1423;  49  U.S.C  106(^  and  14  CFR 
11.89. 

139.13  [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6635  (55  FR 
24073,  June  14, 1990),  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-8449,  to  read  as  follows: 

92-27-14.  Airbus  Industrie::  Amendment 
39-8449.  Docket  92-NM-100-AD. 
Supersedes  AD  90-11-51  Rl, 
Amendment  39-6635. 

Applicability:  Model  A320  series  airplanes; 
equipped  with  Garrett  Auxiliary  Power  Unit 
(APU)  GTCP36-300(A1,  Part  No.  3800278-2, 
excluding  serial  numb^  P-453,  P-454,  and 
R-477  and  subsequent:  and  APU’s  modified 
in  accordance  with  Garrett  Service  Bulletin 
GTCP36-49-6525,  any  revision:  certificated 
in  any  category. 

Compliance:  Required  as  Indicated,  unless 
accomplished  previously. 

To  prevent  potential  damage  to  the 
fuselage  and  flight  controls,  and  subsequent 
reduc^  controllability  of  the  airplane, 
accomplish  the  follouring: 

(a)  Within  72  hours  (clock  hours,  not  flight 
hours)  after  July  2, 1990  (the  effective  date  of 
AD  90-11-51  Rl,  Amendment  39-6635), 
accomplish  the  procedures  specified  in 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD: 

(1)  Revise  the  Limitations  Section  in  the 
FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  statement. 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  in  the  AFM  Limitations 
Section. 

"Operation  of  the  APU  on  the  ground  is 
prohibited,  and  operation  of  the  APU  during 
flight  is  prohibited,  except  during  an 
emergency." 


(2)  Install  a  placard  next  to  the  APU  start 
switch  in  the  cockpit  to  state: 

"Operation  of  the  APU  on  the  ground  is 
prohibited,  and  operation  of  the  APU  dining 
flight  is  prohibited,  except  during  an 
emergency.” 

(b)  Within  30  days  after  July  2, 1990  (the 
effective  date  of  AD  90-11-51  Rl, 
Amendment  39-6635),  install  an  external 
secondary  turbine  contaiiunent  shield 
assembly.  Part  Number  3615644-1,  in 
accordance  with  Garrett  Alert  Service 
Bulletin  GTCP36-49-A5973,  dated  May  17. 
1990;  or  Revision  1,  dated  May  22, 1990. 
Installation  of  this  containment  shield 
assembly  constitutes  terminating  action  for 
the  requirements  of  paragraph  (a)  of  this  AD. 

(c)  Within  24  months  after  the  effective 
date  of  this  AD.  remove  the  external 
secondary  turbine  containment  shield 
assembly.  Part  No.  3615644-1,  and  install  a 
new  external  secondary  turbine  containment 
shield  assembly.  Part  Numbers  3615898-1 
and  3615899-1,  in  accordance  with  Garrett 
Service  Bulletin  GTCP36-49-6549,  dated 
February  28, 1992.  Installation  of  this 
containment  shield  assembly  constitutes 
terminating  action  for  the  requirements  of 
paragraphs  (a)  and  (b)  of  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Manager,  Standardization 
Branch.  ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  The  installation  and  replacement  shall 
be  done  in  accordance  with  the  following 
Garrett  service  bulletins,  which  contain  the 
specified  effective  pages: 


Service  Bulletin  referenced  and  data 

Page  number 

Revision  level  sho«wi 
on  page 

Date  stxiwn  on  page 

GTCP36-49-AS973  ni»ul«inn  1,  May  22  1990  . 

1, 3.  5, 7-6, 11-12 

1 . . . 

May  22. 1990. 

May  17, 1990. 

May  17. 1990. 

Febniaiy  28, 1992. 

GTCP36-49-A5973,  May  17,  1990 . . 

?,  4, 9,  9-10, 13-14  . . 

il«’  ft^ia  .  . 

Original  . 

February  28. 1909 

7_n' . 

(Removed) 

Origi^  . . 

1-1R  . 

This  incorporation  by  reference  was  from  Garrett  Airline  Services  Division,  Transport  Airplane  Directorate,  1601  Lind 

approved  by  the  Director  of  the  Federal  Technical  Publications,  Department  65-70,  Avenue,  SW.,  Renton,  Washington:  or  at  the 

Register  in  accordance  with  5  U.S.C  552(a)  P.O.  Box  52170,  Phoenix,  AZ  85072-2170.  Office  of  the  Federal  Register,  800  North 

and  1  CFR  part  51.  Copies  may  be  obtained  Copies  may  be  inspected  at  the  FAA. 
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Capitol  Street,  NW.,  suite  700,  Washington. 
DC. 

(g)  This  amendment  becomes  effective  on 
February  8, 1993. 

Issued  in  Renton,  Washington,  on 
December  17, 1992. 

Bill  R.  Boxwell, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 

(FR  Doc  92-31876  Filed  12-31-92;  8:45  am] 
BIUJNG  COOC  4S10-1S-M 


14CFRPart39 

rOockat  No.  92-Niyi-1 37-AD;  AmendiTMnt 
39-8450;  AD  92-27-15] 

Airworthiness  Directives;  de  Haviliand, 
Inc.,  Model  DHC-7  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Model  DHC-7  series 
airplanes,  that  requires  installation  of  a 
water  deflector  over  the  elevator  servo 
drum  assembly.  This  amendment  is 
prompted  by  a  report  of  uncommanded 
pitch  excursion  that  occurred  during 
flight  while  the  autopilot  was  engaged, 
apparently  caused  by  ice  accumulation 
in  the  elevator  servo  drum  assembly. 

The  actions  specified  by  this  AD  are 
intended  to  prevent  freezing  of  the 
elevator  servo  drum  assembly,  which 
could  lead  to  an  uncommanded  pitch 
excursion  with  the  autopilot  engaged 
and  reduced  controllability  of  the 
aircraft. 

DATES:  Elective  February'  8, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February  B, 
1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  de  Haviliand,  Inc.,  Garratt 
Boulevard.  Downsview,  Ontario  M3K 
1Y5,  Canada.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Elocket, 

1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Engine  and 
Propeller  Directorate,  New  York  Aircraft 
Certification  Office,  181  South  Franklin 
Avenue.  Room  202,  Valley  Stream,  New 
York;  or  at  the  Office  of  the  Federal 
Roister,  800  North  Capitol  Street,  NW.. 
suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michele  Maurer,  Aerospace  Engineer, 
Systems  and  Equipment  Branch.  ANE- 
173,  New  York  Aircraft  CertiBcation 


Office,  FAA,  Engine  and  Propeller 
Directorate.  181  South  Franklin  Avenue, 
room  202,  Valley  Stream.  New  York 
11581;  telephone  (516)  791-6427;  fax 
(516)  791-9024. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  Model  DHC-7  series 
airplanes  was  published  in  the  Federal 
Register  on  August  17, 1992  (57  FR 
36926).  That  action  proposed  to  require 
installation  of  a  water  deflector  over  the 
elevator  servo  drum  assembly. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the  rule  as 
proposed. 

One  commenter  requests  a  reduction 
of  the  compliance  time  for 
accomplishing  the  installation  from  the 
propo^  60  days  to  30  days.  The 
commenter  feels  that  the  compliance 
time  as  proposed  will  expose  the 
affected  airplanes,  passengers,  and  flight 
crew  to  an  increased  risk  of 
uncommanded  pitch  excursion  as  a 
result  of  ice  accumulation  in  the 
elevator  servo  drum  assembly.  This  is 
especially  critical  during  the  winter 
months.  The  FAA  does  not  concur  with 
the  need  for  a  shorter  compliance  time. 
In  developing  an  appropriate 
compliance  time  for  this  action,  the 
FAA  considered  not  only  the  degree  of 
urgency  associated  with  addressing  the 
subject  unsafe  condition,  but  the 
availability  of  required  parts  and  the 
normal  maintenance  schedules  for  the 
majority  of  the  affected  fleet.  In 
consideration  of  all  of  these  items,  the 
FAA  determined  that  60  days  was 
reasonable  and  appropriate.  In  addition, 
the  FAA  determined  that  the  probability 
of  the  occurrence  of  the  unsafe 
condition  is  sufficiently  low  to  warrant 
a  compliance  time  of  60  days. 

One  commenter  requests  that  the 
proposal  be  amended  to  include  a 
provision  to  alert  flight  crews  of  the 
potential  icing  hazard  during  autopilot 
operation.  The  commenter  notes  that 
this  could  be  accomplished  by  either 
adding  a  placard  on  the  instrument 
panel,  or  incorporating  the  warning  in 
the  FAA-approved  Airplane  Flight 
Manual  (AFM).  The  FAA  does  not 
concur.  The  FAA  has  determined  that 
the  probability  of  the  occurrence  of  the 
subject  unsafe  condition  is  low  and,  if 
it  occurs,  it  would  be  readily  detected 
and  corrected  by  standard  flight  crew 
procedures.  Additionally,  the 
modification  that  is  required  by  this  AD 


action  is  intended  to  prevent  the  imsafe 
condition  (caused  by  water 
accumulation  in  the  servo  drum 
assembly)  from  occurring  altogether. 

After  careful  review  ofthe  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  50  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  5 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Required  parts  will  cost  approximately 
$75  per  airplane.  Based  on  these  figures, 
the  total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $17,500,  or 
$350  per  airplane.  Tbis  total  cost  Hgure 
assumes  that  no  operator  has  yet 
accomplished  the  requirements  of  this 
AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  “major 
rule”  under  Executive  Order  12291;  (2) 
is  not  a  “significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  “ADDRESSES.” 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 
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Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(^;  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by  . 
adding  the  following  new  airworthiness 
directive: 

92-27-15.  De  Havilland,  Inc.:  AmeiTdment 
39-8450.  Docket  92-NM-137-AD. 
Applicability:  All  Model  DHC-7  series 
airplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  freezing  of  the  elevator  servo 
drum  assembly,  which  could  lead  to  an 
uncommanded  pitch  excursion  with  the 
autopilot  engaged  and  reduced  controllability 
of  the  aircraft,  accomplish  the  following: 

(a)  Within  60  days  after  the  effective  date 
of  this  AD,  install  a  water  deflector  onto  the 
front  spar  of  the  vertical  stabilizer,  directly 
over  the  elevator  servo  assembly. 
Modification  No.  7/2605,  in  accordance  with 
paragraph  III.  of  de  Havilland  Service 
Bulletin  S.B.  7-55-10,  dated  October  25, 
1991. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (AGO),  FAA, 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  installation  shall  be  done  in 
accordance  with  de  Havilland  Service 
Bulletin  S.B.  7-55-10,  dated  October  25, 
1991.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  de  Havilland,  Inc.,  Garratt  Boulevard, 
Downsview,  Ontario  M3K 1Y5,  Canada. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
FAA,  Engine  and  Propeller  Directorate,  New 
York  Aircraft  Certification  Office,  181  South 
Franklin  Avenue,  Room  202,  Valley  Stream, 
New  York  11581;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW.,  suite  700,  Washington, 

(e)  This  amendment  becomes  effective  on 
February  8, 1993. 

Issued  in  Renton,  Washington,  on 
December  17, 1992. 

Bill  R.  Boxwell, 

Acting  Manager ,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doa  92-31877  Filed  12-31-92;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  240, 241  and  276 
[Roleaso  No.  34-31661;  IA-13571 
RIN  3235-AE54 

Registration  of  Successors  to  Broker* 
Dealers  and  Investment  Advisers 

AGENCY:  Securities  and  Exchange 
Commission. 

action:  Adoption  of  rule  amendments; 
interpretive  statement. 

SUMMARY:  The  Commission  is  adopting 
amendments  to  the  rules  under  the 
Securities  Exchange  Act  of  1934 
governing  the  registration  of  successors 
to  registered  hroker-daalers.  The 
Commission  also  is  issuing  interpretive 
guidance  in  this  release  regarding  the 
registration  of  successors  to  broker- 
dealers  and  the  registration  of 
successors  to  investment  advisers  imder 
the  Investment  Advisers  Act  of  1940. 

The  amendments  and  interpretive 
statement  are  intended  to  clarify  which 
entities  may  file  as  successors  to 
registered  broker-dealers  and  advisers, 
whether  such  filings  should  be  in  the 
form  of  an  amendment  to  the 
predecessor’s  registration  statement  or 
in  the  form  of  a  new  application,  and 
when  such  filings  must  be  made. 
EFFECTIVE  DATES:  The  rule  amendments 
will  become  effective  on  February  3, 
1993.  The  interpretive  positions  become 
effective  on  December  28, 1992. 

FOR  FURTHER  INFORMATION  CONTACT*. 
Robert  L.D.  Colby,  Chief  Counsel,  or 
Belinda  A.  Blaine,  Branch  Chief,  at  (202) 
504-2418,  Office  of  Chief  Counsel, 
Division  of  Market  Regulation  (with 
respect  to  broker-dealer  successors);  Eric 
C.  Freed,  Senior  Counsel,  at  (202)  272- 
2107,  Office  of  Disclosure  and 
Investment  Adviser  Regulation,  Division 
of  Investment  Management  (with 
respect  to  investment  adviser 
successors);  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Securities  Exchange  Act  of  1934 
(“Exchange  Act”)  and  the  Investment 
Advisers  Act  of  1940  (“Advisers  Act”) 
respectively  provide  for  the  registration 
of  “successors”  to  registered  broker- 
dealers  and  investment  advisers.*  A 
successor  is  an  unregistered  entity  that 
assumes  and  continues  the  business  of 


*  Section  15(bX2)  of  the  Exchange  Act  (15  U.S.C. 
780(b)(2));  lection  203(g)  of  the  Advisers  Act  (15 
U.S.C  80b-3(g)). 


a  registered  broker-dealer  or  adviser, 
which  then  ceases  its  broker-dealer  or 
advisory  activities.  The  purpose  of  the 
statutory  provisions  is  to  enable  the 
successor  to  operate  without  an 
interruption  of  business  by  relying  for  a 
limited  period  of  time  on  the 
registration  of  the  predecessor  broker- 
dealer  or  adviser.  The  Commission  has 
adopted  several  rules  to  effectuate  the 
statutory  provisions  of  the  Exchange  Act 
and  the  Advisers  Act.* 

In  general,  the  statutory  provisions 
and  rules  provide  that  a  successor  may 
rely  on  the  registration  of  the 
predecessor  until  such  time  as  its  own 
registration  becomes  effective  if  it  files 
an  application  for  registration  within 
thirty  days  of  the  succession.*  The 
successor  rules  also  provide  that,  in 
certain  limited  circumstances,  the 
successor  may  file  an  amendment  to  the 
predecessor’s  registration  statement, 
instead  of  an  original  application  for 
registration,  within  the  prescribed  time 
period.* 

n.  Amendments  to  Broker-Dealer 
Successor  Rules 

The  Commission  is  adopting  several 
technical  amendments  to  the  broker- 
dealer  successor  rules  under  the 
Exchange  Act  in  order  to  address  certain 
ambiguities  in  the  rules.*  As  originally 
adopted,  paragraph  (a)  of  rule  15bl-3  * 
allowed  a  broker-dealer  that  succeeded 
to  and  continued  the  business  of  a 
registered  broker-dealer  to  operate 


>  Rules  15bl-3. 15Ba2-4, 15Ba2-6,  and  15082-3 
under  the  Exchange  Act  (17  O'R  240.15bl-3, 
15Ba2-4,  lSBa2-6,  and  15Ca2-3);  rule  203-1  undo: 
the  Advisers  Act  (17  CFR  275.203-1). 

^  See,  e.g.,  paragraph  (a)  of  rule  15bl-3  under  the 
Exchange  Act;  section  203(g)  of  the  Advisers  Act 
*  See,  e.g.,  paragraph  (b)  of  rule  15bl-3  under  the 
Exchange  Act;  paragraphs  (b),  (c)  and  (d)  of  rule 
203-1  under  the  Advisers  Act 
Currently,  broker-dealers  that  are  members  of  the 
National  Association  of  Securities  Dealers,  Inc 
(“NASD")  must  make  all  filings  with  both  the 
Commission  and  the  NASD.  In  a  companion  release 
published  today,  the  Commission  announced  that  it 
is  joining  the  Central  Registration  Depository 
(“CRD”),  a  computer  system  operated  by  the  NASD 
that  maintains  registration  information  regarding 
NASD  member  firms  and  their  registered  persormeL 
Thus,  efi^ective  January  25, 1993,  all  broker-dealers 
filing  for  succession  by  application  (or  amendment) 
will  be  required  to  file  with  the  (Commission 
through  the  CRD.  See  Securities  Exchange  Act 
Release  No.  31660  (Dec.  28, 1992).  Investment 
advisers.will  continue  to  file  directly  with  the 
(Commission. 

■  These  amendments,  as  well  as  an  interpretive 
statement  regarding  the  broker-dealer  successor 
rules,  were  propos^  for  public  comment  in 
Securities  Exdiange  Act  Release  No.  30959  Quly  27, 
1992),  57  FT.  34048.  No  comments  were  submitted 
in  connection  with  the  proposed  amendments  or 
the  interpretive  statement. 

*Rule  15bl-3  was  adopted  in  1985  ptursuant  to 
section  15(bK2KA)  of  the  Exchange  Act  See 
Securities  Exchange  Act  Release  No.  22468 
(SeplembOT  26, 1985),  50  FR  41867. 
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under  the  registration  of  the  predecessor 
for  seventy-five  days  if,  within  thirty 
days  of  the  succession,  it  filed  its  own 
application  for  registration  on  Form 
BD7  Paragraph  (b)  of  the  rule  permitted 
a  successor  broker-dealer  to  file  an 
amendment  to  the  predecessor’s  Form 
BD  if  the  succession  was  based  on  a 
change  in  the  date  or  state  of 
incorporation,  form  of  organization,  or 
composition  of  a  partner^p. 

In  addition  to  minor  revisions  to  the 
language  of  the  rule,  the  amendments 
adopted  today  make  two  notable 
changes.  First,  paragraph  (a)  has  been 
amended  to  provide  that  the 
predecessor’s  registration  terminates 
forty-five  days  after  the  date  on  which 
the  successor  files  its  own  application 
for  registration  on  Form  BD,  rather  than 
seventy-five  days  after  the  date  of  the 
succession.”  This  amendment  is 
intended  to  address  situations  in  which 
a  successor  broker-dealer  submits  an 
application  within  thirty  days  of  the 
succession,  but  because  the  application 
is  incomplete  in  certain  minor  respects, 
the  seventy-five  day  period  expires 
before  the  successor  broker-dealer’s 
registration  becomes  effective.  Under 
the  modified  rule,  the  forty-five  day 
period  will  not  begin  to  run  until  a 
complete  application  has  been  filed 
with  the  Commission.* 

Second,  paragraph  (b)  of  rule  15bl-3 
has  bmn  revised  to  clarify  that 
successors  may  register  by  filing  an 
amendment  to  the  predecessor’s  Form 
BD,  rather  than  a  complete  application 
on  Form  BD,  only  in  certain  limited 
circumstances,  cUscussed  below  in  part 
m.  Rule  15Ca2^,  which  governs  the 
registration  of  successors  to  government 
securities  broker-dealers,  and  rules 
15Ba2-4  and  15Ba2-€,'®  whitdi  govern 
the  registration  of  successors  to 
municipal  securities  dealers,' '  also  have 


» 17  CFR  249.501. 

*This  45-d«y  period  is  consistent  with  section 
lS(bMlXB)  of  the  Exchange  Act  which  provides 
that  theCcnnmissian  has  45  days  in  which  to  grant 
regist^ition  or  to  institate  proc^ings  to  determine 
if  regutnUon  should  be  denied. 

In  addition,  as  discussed  further  below,  the 
predecessor  must  file  for  urithdrawal  from 
registration. 

"For  further  discussion  of  die  timing 
requirements  for  successor  filings,  see  discussion  at 
part  OLD,  infta. 

’"Rule  15Ba2-6  also  has  been  redesignated  as 
rule  15Ba2-4(b). 

"Specifically,  these  rules  permit  a  municipal 
securities  dealer  that  succeeds  lo  and  continues  the 
business  of  a  registered  immicipal  securities  dealer 
to  rely  on  the  registration  of  the  predecessor  if  it 
files  an  application  or  an  aoMndment  for 
registration  on  Form  MSD  (17  CFR  249.1100)  (for 
a  municipal  securities  dealiar  that  it  e  bank  or  a 
separately  identifiable  department  or  division  of  a 
bank),  or  Form  BD  (for  all  other  municipal 
securities  dealers). 


been  revised  to  be  cxmsistent  with 
amended  rule  15bl-3. 

ni.  Interpretive  Position  on  Broker- 
Dealer  and  Investment  Adviser 
Successions 

A.  General 

As  discussed  above,  the  purpose  of 
the  successor  rules  under  both  the 
Exchange  Act  and  the  Advisers  Act  is  to 
facilitate  the  legitimate  transfer  of 
business  between  two  or  more  entities." 
The  successor  rules  therefore  are 
intended  to  be  used  only  where  there  is 
a  direct  and  substantial  business  nexus 
between  the  predecessor  and  the 
successor.  They  are  not  designed  to 
allow  registered  broker-dealers  or 
advisers  to  sell  their  registrations, 
eliminate  substantial  liabilities,  spin  off 
personnel,  or  to  facilitate  the  transfer  of 
the  registration  of  a  “shell”  organization 
that  does  not  conduct  any  business.'^ 

To  ensure  that  there  is  a  legitimate 
connection  between  the  pi^ecessor  and 
successor,  no  entity  may  rely  on  the 
successor  rules  unless  it  is  acquiring  or 
assuming  substantially  all  of  the  assets 
and  liabilities  of  the  predecessor’s 
broker-dealer  or  advisory  business.'* 
Although  under  this  standard  the 
successor  need  not  acquire  every  asset 
and  liability  of  the  predecessor,  it  may 
not  exclude  any  significant  asset  or 
liability.'”  Therefore,  an  entity  that  is 


’"The  inteq>r8tive  positions  set  forth  in  this 
release  apply  to  both  broker-dealers  and  investment 
advisers.  Comparable  treatment  of  broker-dealers 
and  advisers  eases  compliance  burdeiu  on 
registrants  that  maintain  dual  registrations,  and 
simplifies  the  review  of  registration  materials  by 
Commlisioo  staff. 

Sea  Securities  Exchange  Act  Release  No.  22468 
(SepL  26, 1965),  50  FR  41B67. 

An  entity's  status  under  the  successor  rules, 
horvever,  b  not  determinative  of  whether  it  svill  be 
hdd  liable  for  the  acb  of  ib  predecessor.  See 
generally,  RtcciarMh  v.  f.W.  Cant  Sr  Cb.,  (1989- 
1990)  Fed.  Sec.  L.  Rep.  (GCH)  1  94,798  Only  7. 
1989):  Securities  Exchange  Act  Release  Na  25531 
(March  30, 1988)  (successor  broker-dealer  held 
liable  for  the  predecessor's  foilure,  prior  to  die 
succession,  to  maintain  the  required  balance  of  cash 
or  qualified  securities  in  its  reserve  account  for  the 
exclusive  benefit  of  customers);  Hutson 
Management  Co.,  Investment  Advisers  Act  Rel.  Na 
1078  (Aug.  17, 1987)  (successor  investment  adviser 
held  liable  for  predecessor's  violations  of  section 
10(f)  of  the  Investment  Company  Act  of  1940). 

’"The  predecessor's  liabilities,  for  example,  may 
include;  (Customer  claims,  monies  or  securities  due 
to  customers  or  other  broker-dealers  or  advisers, 
unsatbfied  Judgments,  and  outstanding  fees  or 
fines.  In  a  few  instancea,  the  staff  of  the 
Commission  has  granted  no-action  relief  to  allow 
successors  to  rely  on  rule  lSbl-3  without  assuming 
a  specific  asset  or  liability  of  the  predecessor.  See, 
e.g.,  AJpha  Management  Inc.  (December  21, 1989) 
(available  on  LEXIS)  (permitting  a  successor  broker- 
dealer  to  file  an  application  under  paragraph  (a)  of 
Rule  15bl-3  withmit  acquiring  the  shares  of  a 
subsidiary  not  engaged  in  broker-dealer  activities); 
and  Franklin  Financial  Services,  Inc.,  (1987-1988) 
Fed.  Sea  L  Rep.  (OCH)  1  78,529  Quly  2. 1987) 
(allowing  a  successor  to  proceed  under  patagi^rh 


not  assuming  substantially  all  of  the 
assets  and  Utilities  of  its  predecessor  is 
not  entitled  to  rely  on  the  successor 
rules,  and  must  wait  until  its  own 
registration  becomes  effective  before 
engaging  in  business  as  a  broker-dealer 
or  investment  adviser. 

Because  the  successor  rules  are 
intended  to  allow  an  unregistered 
successor  to  rely  on  the  registration  of 
its  predecessor  for  a  limit^  period  of 
time,  they  do  not  apply  to 
reorganizations  that  involve  only 
registered  entities.  In  those  situations, 
the  registered  entities  need  not  use  the 
successor  rules  because  they  can 
continue  to  rely  on  their  existing 
registrations.  For  instance,  if  two 
registered  broker-dealers  merge,  the 
surviving  broker-dealer  would  file  an 
amendment  to  its  Form  BD,  while  the 
acquired  broker-dealer  would  file  to 
withdraw  its  registration  on  Form 
BDW.'®  Furthermore,  if  a  person  or 
entity  acquires  some  or  all  of  the  shares 
of  a  registered  adviser,  or  if  one 
registered  adviser  purchases  or 
otherwise  assumes  part  or  all  of  the 
business  assets  or  personnel  of  another 
registered  adviser,  there  would  be  no 
ne^  to  rely  on  the  successor 
provisions.'^ 

In  addition,  the  successor  rules  do  not 
apply  to  situations  in  which  the 
predecessor  intends  to  continue  to 
engage  in  broker-dealer  or  advisory 
activities.'®  Otherwise,  confusion  may 
result  as  to  the  identities  and 
registration  statuses  of  the  parties.  'Thus, 
if  a  registered  broker-dealer  or  adviser 
shifts  a  portion  of  its  business 
operations  to  a  new  unregistered  entity. 


(a)  without  assuming  unknown  contingent 
liabilities  of  the  predecessor.  The  predecessor 
represented  that  it  would  retain  adequate  funds  in 
escrow  to  meet  any  such  contingent  liabilities). 

’•17  CFR  249.501a. 

"  In  the  case  of  the  purchase  of  the  business 
assets  or  personnel  of  one  registered  adviser  by 
another,  the  purchasing  adviser  would  file  an 
amendment  to  Form  ADV  (17  CFR  279.1)  to  reflect 
any  changes  in  its  operations,  while  the  other 
adviser  would  file  either  Form  AOV-W  (17  (JFR 
279.3)  or  an  amendment  to  its  Form  AOV, 
depending  on  whethm  it  remained  in  the  advisory 
business. 

Of  course,  there  b  generally  no  difference  in 
substance  between  the  acqubition  of  an  entity's 
shares  and  the  acquisition  of  ib  asseb,  but  in  the 
latter  case  the  presence  of  a  new  entity  that  will  act 
as  the  broker-dealer  or  adviser  necessitates  reliance 
on  the  successor  rules.  The  successor  rules  parallel 
state  corporate  laws  in  this  regard,  under  which  it 
b  necessary  to  incorporate  or  register  a  new 
corporation,  while  no  similar  action  is  required  if 
the  ownership  of  an  exbting  corporation  changes. 

’"See  generally  F.W.  HomeSrCo.,  Inc.  38  S.E.C. 
104  (1957)  (finding  that  a  broker-dealer  did  not 
succeed  to  the  registration  of  another  broker-dealer, 
where  the  first  bi^er-dealer  continued  to  exist  os 
a  corporate  entity  with  the  ability  to  resume 
business,  and  where  the  acquiring  broker-dealer 
failed  to  acquire  all  of  the  asseb  a!  the  first  broker- 
dealer). 
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but  remains  in  tlie  broker-dealer  or 
advisory  business,  the  new  entity  must 
file  a  complete  application  for 
registration  and  rebrain  from  doing 
business  until  its  application  is 
approved  by  the  Commission  pursuant 
to  section  15(b)(1)  of  the  Exchange  Act 
or  section  203(c)(2)  of  the  Advisers 
Act.^» 

B.  Succession  by  Amendment 

In  limited  circumstances,  the 
successor  rules  permit  the  successor  to 
file  an  amendment  to  the  predecessor’s 
Form  BD  or  Form  ADV,  rather  than  its 
own  original  application  for 
registration.^^  The  only  successions  that 
may  be  completed  by  filing  an 
amendment  are  those  that  are  the  result 
of  a  formal  change  in  the  structure  or 
legal  status  of  the  broker-dealer  or 
adviser;  i.e.,  successions  that  involve 
the  creation  of  a  new  legal  entity,  but  no 
practical  change  in  the  control  or 
operations  of  Ae  broker-dealer  or 
adviser.^*  Whether  an  actual  change  of 
control  has  occurred  depends  upon  the 
facts  and  circumstances  of  the  particular 
transaction.  For  purposes  of  the 
successor  rules,  however,  the 
presumption  of  “control”  in  the 
instructions  to  Form  BD  and  Form  ADV 
offers  some  guidance.^^ 

The  types  of  successions  that  may  be 
effected  by  filing  an  amendment  are 
listed  below.  In  all  of  these  situations. 


’“IS  U.S.C.  780(b)(1).  80b-3(c)(2).  In  addition, 
the  registered  bro)(er-dealer  or  adviser  would  be 
required  to  promptly  file  an  amendment  on  Form 
BD  or  Form  ADV  to  reflect  any  changes  in  its 
operations.  Lilie  dual  successions,  discussed  below, 
this  type  of  reorganization  is  classified  as  a  "partial 
acquisition”  under  the  CRD  system.  See  n.28,  infra, 
and  accompanying  text. 

^"See,  e.g..  Rule  15bl-3(b)  under  the  Exchange 
Act,  Rule  203-l(b)-(d)  under  the  Advisers  Act. 

In  the  case  of  a  broker-dealer,  the  amendment  to 
Form  BD  would  include  page  1  (the  execution 
page),  page  2  (indicating  that  the  applicant  is  a 
successor).  Schedule  D,  and  any  other  pages 
containing  information  that  is  no  longer  accurate  as 
a  result  of  the  change  in  the  form  of  organization 
of  the  broker-dealer.  See  rule  15b3-l(b)  (17  CFR 
240.15b3-l(b))  under  the  Exchange  Act.  In  the  case 
of  an  investment  adviser,  the  amendment  to  Form 
ADV  would  include  page  1,  page  2,  Schedule  E  and 
any  other  pages  containing  information  required  to 
be  updated  by  nile  204-l(b)  (17  CFR  275.204-l(b)) 
under  the  Advisers  Act. 

The  successor  rules  provide  that  a  succession 
that  is  based  solely  upon  certain  events,  such  as  a 
change  in  form  of  organization,  may  be  effected  by 
amendment.  See,  e.g.,  rule  15bl-3(b)  under  the 
Exchange  Act  (as  amended);  Rule  203-l(d)  under 
the  Advisers  Act.  A  succession  that  involves  a 
change  in  control  is  not  based  solely  upon  an  event 
enumerated  in  the  rules,  and  therefore  cannot  be 
effected  by  amendment 

Under  the  Advisers  Act,  a  change  of  control  of 
an  adviser  results  in  the  "assignment”  of  its 
advisory  contracts.  Rule  202(a)(l)-l  under  the 
Advisers  Act  (17  CFR  275.202(a)(l)-l).  The  adviser 
must  obtain  client  consent  to  the  assignment  under 
section  205(a)(2)  of  the  Advisers  Act  (15  U.S.C. 
80b-5(a)(2)). 
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the  predecessor  must  cease  operating  as 
a  broker-dealer  or  adviser. 

1.  Change  in  Form  of  Organization 

An  internal  corporate  reorganization 

or  restructuring  in  which  broker-dealer 
or  advisory  activities  are  transferred 
from  one  entity  to  another  within  the 
same  organization,  but  that  does  not 
result  in  a  change  of  control  of  the 
broker-dealer  or  adviser,  would  be  filed 
by  amendment.*^ 

2.  Change  in  Legal  Status 

A  succession  resulting  from  a  change 
in  the  state  of  incorporation  or  a  change 
in  the  form  of  business,  such  as  from  a 
partnership  to  a  corporation,  does  not 
typically  involve  a  change  of  control. 
Therefore,  such  a  succession  may 
generally  be  completed  by  amending  the 
predecessor’s  Form  BD  or  Form  ADV 
promptly  after  the  succession, 

3.  Change  in  Composition  of  a 
Partnership 

A  change  in  the  composition  of  a 
partnership  (by  death,  withdrawal,  or 
inclusion  of  a  partner)  that  results  in  the 
dissolution  of  the  partnership  under 
local  law,  but  does  not  result  in  a 
change  in  control  of  the  partnership, 
would  be  completed  by  filing  an 
amendment  to  the  predecessor’s  Form 
BD  or  Form  ADV  in  order  to  reflect  the 
changes  in  the  partnership. 

C.  Succession  by  Application 

In  all  other  successions,  the  successor 
may  operate  under  the  registration  of 
the  predecessor  for  a  limited  period  of 
time  only  if  it  files  its  own  complete 
application  for  registration  on  Form  BD 
or  Form  ADV.  The  following  are 
examples  of  the  types  of  reorganizations 
that  must  be  completed  by  filing  an 
application.^® 


For  example,  an  unregistered  entity  that 
acquires  substantially  all  of  the  assets  and  liabilities 
of  a  registered  entity  owned  ly  the  same  parent 
corporation  may  file  an  amendment  to  its 
predecessor’s  registration,  provided  that  it  (the 
surviving  entity)  continues  to  be  wholly-owned  by 
the  parent  corporation.  In  contrast,  a  corporate 
reorganization  involving  a  change  of  control,  such 
as  a  change  in  the  beneficial  owners  of  the  broker- 
dealer  or  advisory  operation,  must  be  filed  by 
application,  as  discussed  in  part  in.C,  infra. 

2'*  Other  changes  in  legal  status  that  may  be 
completed  by  filing  an  amendment  include:  (i)  A 
change  from  genera’  orporation  to  S  corporation 
status  under  subchapter  S  of  the  Internal  Revenue 
Code  of  1986,  as  amended;  and  (ii)  a  change  in  a 
registered  entity’s  name  that  results  in  the 
dissolution  of  the  entity  under  local  law.  If  a  name 
change  does  not  alter  the  entity’s  legal  status, 
however,  the  successor  rules  do  not  apply.  Instead, 
the  registered  entity  would  be  required  to  promptly 
file  an  amendment  to  Form  BD  or  Form  ADV  to 
reflect  its  new  name.  See  rule  15b3-l(b)  under  the 
Exchange  Act;  rule  204-1 (b)  under  the  Advisers 
Act. 

Unless  otherwise  indicated,  the  titles  below 
correspond  to  the  classification  of  the  succession 


1.  Acquisitions 

In  a  typical  succession,  an 
unregistered  entity  purchases  or 
assumes  substantially  all  of  the  assets 
and  liabilities  of  a  registered  broker- 
dealer  or  adviser,  and  the  unregistered 
entity  then  operates  the  business  of  the 
broker-dealer  or  adviser.**  Under  the 
successor  rules,  the  new  entity  must  file 
a  complete  application  within  thirty 
days  of  the  succession,  while  the 
predecessor  must  file  for  withdrawal 
from  registration  on  Form  BDW  or  Form 
ADV-W.2* 

2.  Consolidations 

If  two  or  more  registered  entities 
consolidate  their  firms  and  conduct 
their  business  through  a  new 
unregistered  entity,  which  assumes 
substantially  all  of  the  assets  and 
liabilities  of  the  predecessor  entities,  the 
new  entity  would  be  required  to  file  a 
complete  application  on  Form  BD  or 
Form  ADV,  while  the  predecessor  firms 
would  each  be  required  to  file  for 
withdrawal  from  registration  on  the 
appropriate  form. 

3.  Dual  Successions  *® 

Succesions  in  which  one  registered 
entity  subdivides  its  business  into  two 
or  more  new  unregistered  entities  are 
known  as  “dual  successions,”  and  may 
be  effected  by  application  under  the 
successor  rules.  A  dual  succession  may 
occur,  for  instance,  when  a  clearing 
broker-dealer  decides  to  separate  its 
own  retail  broker  functions  from  its 
clearing  broker  functions  by  creating 
two  new  entities.  In  that  case,  the 
successors  in  combination  must  acquire 
substantially  all  of  the  assets  and 
liabilities  of  the  predecessor.  Each 
successor  must  then  file  a  complete 
application  on  Form  BD  within  thirty 
days  of  the  succession,  while  the 
predecessor  broker-dealer  must  file  an 
application  for  withdrawal  on  Form 
BDW.28 


under  the  CRO’s  “mass  transfer”  program,  which 
determines  whether  registered  representatives  of  a 
broker-dealer  may  have  their  registrations 
transferred  to  another  entity. 

^“However,  if  no  change  in  control  occurs  in 
connection  with  the  transaction  [e.g.,  the  beneficial 
owners  of  the  adviser  or  broker-dealer  remain  the 
same),  the  succession  could  be  effected  by  filing  an 
amendment.  See  part  IIl.B,  supra. 

^'See  rule  15b6-l  under  the  Exchange  Act  (17 
CFR  240.15b6-1);  rule  203-2  under  the  Advisers 
Act  (17  CFR  275.203-2). 

Under  the  CRD's  mass  transfer  program,  this 
type  of  reorganization  is  classified  as  a  “pardal 
acquisition.” 

^’’Both  successors  in  a  dual  succession  must  file 
original  applications  for  registration,  regardless  of 
whether  there  is  a  change  in  control  of  the  broker- 
dealer  or  advisory  operation. 
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4.  Division  of  Dual  Registrants^ 

For  business  reasons,  an  entity 
registered  as  both  an  investment  adviser 
and  as  a  broker-dealer  may  wi^  to 
separate  its  services  by  transferring 
eiUier  the  broker-dealer  or  advisory 
activities  to  a  new  unregistered  entity.  If 
that  unregistered  entity  acquires 
substantially  aU  of  the  assets  and 
liabilities  of  the  broker-dealer  or 
advisory  operation  or  division,  and 
there  is  a  diange  of  control  of  that 
operation  or  division,  the  unregistered 
entity  would  be  a  successor  required  to 
file  by  application.®^ 

D.  Timing  Requirements 

In  order  to  temporarily  rely  on  its 
predecessor’s  registration,  a  successor 
must  file  the  required  application  or 
amendment  within  thirty  days  of  the 
succession.®®  Occasionally,  situations 
arise  in  which  a  successor  broker-dealer 
or  adviser  submits  an  application  within 
thirty  days  of  the  succession,  but 
because  the  application  is  incomplete  in 
certain  minor  respects,  the  application 
is  not  considered  "filed"  until  after  the 
thirty-day  period  has  expired.*® 
Notwithstanding  the  fact  that  the  filing 
requirements  technically  have  not  been 
met.  the  Commission  would  permit  a 
successor  that  submits  a  substantially 
complete  application  or  amendment 
within  thirty  days  of  the  succession  to 
rely  on  its  predecessor’s  registration 
under  the  successor  rules.  A  successor 
entity,  however,  will  not  be  permitted  to 
"lock  in”  the  thirty-day  %vindow  period 
by  submitting  an  application  that  is 
incomplete  in  major  respects,  or  by 
otherwise  failing  to  file  an  application 
that  represents  a  good  faith  attempt  at 
compliance  with  the  successor  rules.®'* 


^In  the  case  of  a  divisioa  of  dual  tegistrants,  the 
CRD  category  will  be  based  on  the  type  of  broker- 
dealer  rwnrganigattnn 

The  predecessor  also  would  be  required  to  file 
Form  BDW  or  ADV-W.  See,  e.g..  Alpha 
Management  Inc.  (December  21. 1989)  (available  on 
LEXIS). 

Rule  lSbl-3  under  the  Exchange  Act;  section 
203(g)  of  the  Advisers  Act 
**  Rule  0-3  undw  the  Exchange  Act  (17  CFR 
240.0-3)  provides  that  a  report  or  application  is  not 
‘Tiled"  for  purposes  of  the  Act  until  it  fully 
complies  %vith  ail  of  the  requirements  of  the 
applicable  rule  or  provision  of  die  statute.  While 
there  is  no  compaiifole  rule  under  the  Advisers  Act, 
the  Conunission  likewise  does  not  consider 
incomplete  documents  to  be  "filed"  under  the 
Advisers  Act. 

**  As  discussed  above,  the  Conunission  is 
amending  paragraph  (a)  of  rule  tSbl-3  under  the 
Exchange  Act  to  provide  that  the  registration  of  a 
piedecMsor  broker-dealer  cxases  to  be  effective  as 
the  registration  of  the  succassor  broker-dealer  forty- 
five  days  after  the  application  for  registration  on 
Form  BO  is  filed  by  the  sucoesaor,  rather  than 
seveaty-6ve  days  after  the  succession.  Therefore, 
because  the  Commission  must  act  on  applications 
for  registration  within  forty-five  datre  (see  note  8. 


IV.  Effects  on  Competition  and 
Regulatory  Flexibility  Act 
Considerations 

Section  23(a)(2)  of  the  Exchange 
Act®*  requires  the  Commission,  in 
adopting  rules  under  the  Exchange  Act, 
to  consider  the  anticompetitive  effects 
of  such  rules,  if  any,  and  to  balance  any 
anticompetitive  impact  against  the 
regulatory  benefits  gained  in  terms  of 
furthering  the  purposes  of  the  Exchange 
Act.  The  Ckimmission  believes  that  the 
clarifying  amendments  to  the  broker- 
dealer  successor  rules  will  not  result  in 
any  burden  on  comfietition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Exchange  Act. 

In  addition,  the  Ckimmission  has 
prepared  a  Final  Regulatory  Flexibility 
Analysis  (“FRFA")  pursuant  to  the 
requirements  of  the  Regulatory 
Flexibility  Act,®*  regarding  the  revisions 
to  the  rules.  A  copy  of  the  FRFA  may 
be  obtained  hum  Belinda  Blaine.  Branch 
Chief.  Office  of  Chief  Counsel,  Division 
of  Market  Regulation.  Securities  and 
Exchange  (Commission,  450  Fifth  Street. 
NW..  Washington,  E)C  20549. 

List  of  Subjects 
1 7  CFR  Parts  240  and  24 1 

Registration  of  brokers  and  dealers. 
Registration  of  government  securities 
brokers  and  government  securities 
dealers.  Registration  of  non-bank 
municipal  securities  dealers;  Reporting 
and  recordkeeping  requirements, 
Securities,  Broker-Dealers. 

17  CFR  Part  276 

Investment  advisers.  Reporting  and 
recordkeeping  requirements.  Securities. 

Statutory  Basis  and  Text  of  Proposed 
Amendments 

In  xordance  with  the  foregoing,  title 
17,  chapter  II  of  the  (Code  of  Federal 
Regulations  is  amended  as  follows: 


supra),  the  registration  of  the  predecessor  will  not 
expire  during  the  period  that  the  successor  needs 
to  rely  on  such  registration.  Neither  die  Advisers 
Act  nor  the  rules  thereunder  specify  when  the 
registration  of  the  predecessor  expires.  However. 
Form  ADV-W  must  be  filed  to  withdraw  the 
registration  of  the  predecessor,  and  Form  ADV-W 
becomes  effective  on  the  60th  day  after  filing.  See 
Rule  203-2(b)  under  the  Advisers  Act  Thereforg. 
the  predecessor's  registration  will  expire  only  after 
the  successor  has  established  its  own  registration, 
which,  as  under  the  Exdiange  Act,  will  occur 
within  forty-five  days  after  the  filing  of  the 
successor  application.  See  section  203(c)(2)  of  the 
Advisers  Act  (IS  U.S.C.  B0b-3(c)(2)). 

“  15  U.S.C.  78w(aH2). 

**5U.S.C603. 


PART  240— GENERAL  RULES  AND 
REGULATIONS.  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  part  240 
continues  to  read  as  follows: 

Authority:  15  U.S.C  77c.  77d.  77g,  77|. 

77s,  77eee,  77ggg,  77nnn,  77sss,  77ttt,  78c, 
78d.  78i,  78).  78/.  78m,  78n,  78o.  78p,  78s. 
78w,  78x,  78//(d),  79q,  79t,  80a-20,  .80a-23, 
80a-29,  80a-37,  80b-3,  80l>-4,  and  BOb-11, 
unless  otherwise  noted. 

2.  By  revising  §  240.2Sbl-3  to  read  as 
follows: 

§  240.1 5b1-3  Registration  of  successor  to 
registered  broker  or  dealer. 

(a)  In  the  event  that  a  broker  or  dealer 
succeeds  to  and  continues  the  business 
of  a  broker  or  dealer  registered  pursuant 
to  section  15(b)  of  the  Act,  the 
registration  of  the  predecessor  shall  be 
deemed  to  remain  effective  as  the 
registration  of  the  successor  if  the 
successor,  within  30  days  after  such 
succession,  files  an  application  for 
registration  on  Form  BD,  and  the 
predecessor  files  a  notice  of  withdrawal 
from  registration  on  Form  BDW; 
Provided,  however.  That  the  registration 
of  the  predecessor  broker  or  dealer  will 
cease  to  be  effective  as  the  registration 
of  the  successor  broker  or  dealer  45  days 
after  the  application  for  registration  on 
Form  BD  is  filed  by  such  successor. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  if  a  broker  or  dealer 
succeeds  to  and  continues  the  business 
of  a  registered  predecessor  broker  or 
dealer,  and  the  succession  is  based 
solely  on  a  change  in  the  predecessor’s 
date  or  state  of  incorporation,  form  of 
organization,  or  composition  of  a 
partnership,  the  successor  may.  within 
30  days  after  the  succession,  amend  the 
registration  of  the  predecessor  broker  or 
dealer  on  Form  BD  to  reflect  these 
changes.  This  amendment  shall  be 
deemed  an  application  for  registration 
filed  by  the  predecessor  and  adopted  by 
the  successor. 

3.  By  revising  §  240.15Ba2-4  to  read 
as  follows: 

§240.15Ba2-4  Registration  of  successor 
to  registered  municipal  securities  dealer. 

(a)  In  the  event  that  a  mimicipal 
securities  dealer  succeeds  to  and 
continues  the  business  of  a  registered 
municipal  securities  dealer,  the 
registration  of  the  predecessor  shall  be 
deemed  to  remain  effective  as  the 
registration  of  the  successor  if  the 
successor,  within  30  days  after  such 
succession,  files  an  application  for 
registration  on  Form  MSD,  in  the  case 
of  a  municipal  securities  dealer  that  is 
a  bank  or  a  separately  identifiable 
department  or  division  of  a  bank,  or 
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Form  BD.  in  the  case  of  any  other 
municipal  securities  dealer,  and  the 
predecessor  files  a  notice  of  withdrawal 
from  registration  on  Form  MSDW  or 
Form  BDW,  as  the  case  may  be; 

Provided,  however,  That  the  registration 
of  the  predecessor  dealer  will  cease  to 
be  effective  as  the  registration  of  the 
successor  dealer  45  days  after  the 
application  for  registration  on  Form 
MSD  or  Form  BD  is  filed  by  such 
successor. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  if  a  mimicipal  securities 
dealer  succeeds  to  and  continues  the 
business  of  a  registered  predecessor 
municipal  securities  de^er,  and  the 
succession  is  based  solely  on  a  change 
in  the  predecessor’s  date  or  state  of 
incorporation,  form  of  organization,  or 
composition  of  a  partnership,  the 
successor  may,  within  30  days  after  the 
succession,  amend  the  registration  of 
the  predecessor  dealer  on  Form  MSD,  in 
the  case  of  a  predecessor  municipal 
securities  dealer  that  is  a  bank  or  a 
separately  identifiable  department  or 
division  of  a  bank,  or  on  Form  BD,  in 
the  case  of  any  other  municipal 
securities  dealer,  to  reflect  these 
changes.  This  amendment  shall  be 
deemed  an  application  for  registration 
filed  by  the  predecessor  and  adopted  by 
the  successor. 

§  240.15Ba2-6  [Removed  and  reserved] 

4.  By  removing  and  reserving 
§  240.15Ba2-6. 

5.  By  revising  §  240.15Ca2-3  to  read 
as  follows: 

§240.15Ca2-3  Regtotratlon  of  successor 
to  registered  government  securMee  broker 
or  government  securities  dealw. 

(a)  In  the  event  that  a  government 
securities  broker  or  government 
securities  dealer  succeeds  to  and 
continues  the  business  of  a  government 
securities  broker  or  government 
securities  dealer  registered  pursuant  to 
section  15C(a)(l)(A)  of  the  Act,  the 
registration  of  the  predecessor  shall  be 
deemed  to  remain  efiective  as  the 
registration  of  the  successor  if  the 
successor,  within  30  days  after  such 
succession,  files  an  application  for 
registration  on  Form  BD,  and  the 
predecessor  files  a  notice  of  withdrawal 
from  registration  on  Form  BDW; 
Provided,  however,  That  the  registration 
of  the  predecessor  government 
securities  broker  or  government 
securities  dealer  will  cease  to  be 
effective  as  the  registration  of  the 
successor  government  securities  broker 
or  government  securities  dealer  45  days 
after  the  application  for  registration  on 
Form  BD  is  filed  by  such  successor. 


(b)  Notwithstanding  paragraph  (a)  of 
this  section,  if  a  government  securities 
broker  or  government  securities  dealer 
succeeds  to  and  continues  the  business 
of  a  predecessor  government  securities 
broker  or  government  securities  dealer 
that  is  registered  piusuant  to  section 
lSC(a)(l)(A)  of  the  Act,  and  the 
succession  is  based  solely  on  a  change 
in  the  predecessor’s  date  or  state  of 
incorporation,  form  of  organization,  or 
composition  of  a  partnerdip,  the 
successor  may,  within  30  days  after  the 
succession,  amend  the  registration  of 
the  predecessor  broker  or  dealer  on 
Form  BD  to  reflect  these  changes.  This 
amendment  shall  be  deemed  an 
application  for  registration  filed  by  the 
predecessor  and  adopted  by  the 
successor. 

PART  241— INTERPRETIVE  RELEASES 
RELATING  TO  THE  SECURITIES 
EXCHANGE  ACT  OF  1934  AND 
GENERAL  RULES  AND  REGULATIONS 
THEREUNDER 

Part  241  is  amended  by  adding  this 
Interpretive  Release  (Release  No.  34- 
31661]  to  the  lists  of  Interpretive 
Releases. 

PART  276— INTERPRETIVE  RELEASES 
RELATING  TO  THE  INVESTMENT 
ADVISERS  ACT  OF  1940  AND 
GENERAL  RULES  AND  REGULATIONS 
THEREUNDER 

Part  276  is  amended  by  adding  this 
Interpretive  Release  [Release  No.  lA- 
1357]  to  the  Usts  of  Interpretive 
Releases. 

Dated:  December  28, 1992. 

By  the  Commission. 

Nfargaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  92-31867  Filed  12-31-92;  8:45  am] 
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17  CFR  Parts  240  and  249 
[ReteaseNa  34-31660] 

RtN  3235-AE54 

Broker>Oealer  Registration  and 
Reporting 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Adoption  of  rule  amendments. 

SUMMARY:  In  order  to  coordinate  the 
broker-dealer  registration  process  with 
the  Central  Registration  Depository,  a 
computer  system  operated  by  the 
National  Association  of  Securities 
Dealers,  Inc.,  the  Securities  and 
Exchange  Commission  is  adopting 
several  amendments  to  the  broker-dealer 


registration  rules  under  the  Seciuities 
Exchange  Act  of  1934.  The  amendments 
provide  new  instructions  for  filing  Form 
BD,  the  uniform  application  form  for 
broker-dealer  registration,  and  Form 
BDW,  the  uniform  request  form  for 
broker-dealer  withdrawal,  with  the 
Central  Registration  Depository.  The 
amendments  also  eliminate  the 
requirement  that  applicants  for  broker- 
dealer  registration  file  a  statement  of 
financial  condition  and  representations 
regarding  capital  contributions, 
facilities,  and  financing,  as  part  of  their 
applications  on  Form  BD. 

EFFECTIVE  DATE:  January  25, 1993. 

FOR  FURTHER  INFORMATION  CONTACT. 
Robert  L.D.  Colby.  Chief  Coimsel,  or 
Belinda  Blaine.  Branch  Chief,  (202) 
504-2418,  Office  of  Chief  Counsel, 
Division  of  Market  Regulation, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

As  part  of  its  ongoing  effort  to  reduce 
the  costs  associated  with  broker-dealer 
registration,^  the  Securities  and 
Exchange  Commission  (“Commission”) 
is  preparing  to  participate  in  the  Central 
Registration  Depository  (“CRD”).  The 
CRD  is  a  computerized  filing  and  data 
processing  system  operated  by  the 
National  Association  of  Securities 
Dealers,  Inc.  (“NASD”)  that  maintains 
registration  information  regarding 
NASD  member  firms  and  their 
registered  personnel  for  access  by  state 
regulators,  certain  self-regulatory 
organizations  (“SROs”),  and  the 
Commission.  The  Commission’s 
primary  objective  in  joining  the  CRD 
system  is  to  provide  “one-stop  filing” 
for  broker-dealers.  Currently,  applicants 
for  broker-dealer  registration  that  also 
are  applying  for  membership  in  the 
NASD  are  required  to  file  separate 
applications  on  Form  BD,  the  uniform 
form  for  broker-dealer  registration,  with 
both  the  Commission  and  the  NASD. 
Under  the  new  system,  broker-dealers 
will  only  be  required  to  file  one  * 
application  for  registration  on  Form  BD 
with  the  NASD,  which  vrill  enter  the 
information  into  the  CRD  system  and 
then  electronically  forward  the  data  to 
the  Commission  for  review.  Form  BD 
amendments  and  withdrawals  from 


I  The  Commiw'.oa  recently  adopted  amendmeaU 
to  Form  BD.  See  Securitie*  «ad  Exchange  Act 
Release  No.  30958  duly  27. 1992).  57  FR  34028;  and 
Securities  Exchange  Act  Rdease  So,  31398 
(November  4.  1992).  57  FR  53261.  These 
amendments  became  effective  on  November  16. 
1992. 
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registration  on  Form  BDW  also  will  be 
filed  through  the  CRD  system. 

The  Commission  believes  that  its 
direct  participation  in  the  CRD  system 
will  improve  the  efficiency  of  the 
registration  process  by  creating  a 
comprehensive,  centralized  database  of 
all  registrants,  and  by  giving  the 
Commission  more  immediate  access  to 
current  data  in  broker-dealer  filings.  The 
new  system  also  will  result  in  cost 
savings  to  registrants,  who  will  no 
longer  be  required  to  make  multiple 
filings  with  ^e  Commission,  the  NASD, 
and  state  agencies. 

To  prepare  for  its  entry  into  the  CRD 
system,  the  Commission  recently 
proposed  several  amendments  to  the 
broker-dealer  registration  rules  imder 
the  Securities  Exchange  Act  of  1934 
(“Exchange  Act’*),  as  well  as 
corresponding  amendments  to  the 
registration  filing  instructions.^  The 
Commission  received  one  comment 
letter  on  the  proposed  amendments, 
which  expressed  support  for  the 
concept  of  “one-stop  filing.”  ®  The 
Commission  therefore  is  adopting  the 
amendments  as  proposed,  with  the 
exception  of  one  technical  change  to  the 
filing  instructions  for  non-NASD 
member  broker-dealers,  discussed 
below. 

n.  Filing  Procedures 

Rules  15bl-l,  15b3-l,  and  15b6-4,* 
the  Special  Instructions  for  Completing 
or  Amending  Form  BD,  and  the  General 
Instructions  to  Form  BDW,  have  been 
revised  to  implement  the  new 
procedures  for  filing  registration 


2  Securities  Exchange  Act  Release  No.  30959  (July 
27, 1992],  57  FR  34048  (“Proposing  Release”).  In 
the  Proposing  Release,  the  Commission  also 
propos^  structural  amendments  to  the  rules  under 
the  Exchange  Act  governing  the  registration  of 
successors  to  ta'oker-daalers.  Those  amendments  are 
being  adopted  today  in  a  separate  release,  %^ch 
provides  interpretive  guidance  with  respect  to  the 
registration  of  successors  to  broker-dealers  and  the 
registration  of  successors  to  investment  advisers 
imder  the  Investment  Advisers  Act  of  1940.  See 
Securities  Exchange  Act  Release  No.  31661; 
Investment  Advisers  Act  Release  No.  1357  (Dec.  28, 
1992). 

*  Letter  from  Jacqueline  H.  Hallihan,  President, 
National  Regulatory  Services,  Inc.  (“MRS”),  to 
Jonathan  G.  Katz,  Secretary,  SEC  (August  27, 1992). 
NRS  also  expressed  concern  about  the  continued 
public  availability  of  Form  BO  information  once  the 
Commission  Joins  the  CRD.  The  Commission 
wishes  to  emphasize  that  public  access  to  Form  BD 
and  other  registration  information  will  not  be 
affected  by  the  CRD  plan;  such  information  will 
continue  to  be  avail^le  directly  from  the 
Commission. 

*  17  CFR  240.15bl-l,  240.15b3-l,  and  240.1Sb6- 
1.  Amendments  also  have  been  made  to  the 
analogous  rules  governing  non-bank  municipal 
securities  dealers  (whose  business  is  exclusively 
intrasUte)  and  government  securities  brokm- 
dealers.  See  17  CFR  240.1SBa2-2,  240.15Bc3-l, 
240.15Cal-l,  240.15Ca2-l,  and  240.15Cci-l. 


materials  through  the  CRD  system,  as 
follows.® 

A.  Form  BD 

1.  New  Applicants 

Ail  broker-dealers,  including  ^ 
government  securities  broker-dealers,® 
applying  for  registration  with  the 
Commission  on  or  after  January  25, 

1993,  will  file  one  executed  original 
Form  BD  with  the  CRD  in  accordance 
with  the  instructions  to  the  Form.' 
Foreign  broker-dealers  that  are  required 
to  file  a  consent  to  service  of  process 
pursuant  to  Rule  15B1-5  or  Rule  15Ca2- 
5  under  the  Exchange  Act  will  continue 
to  file  the  consent  directly  with  the 
Commission,  but  will  send  a  copy  to  the 
CRD  with  their  Form  BD  application.® 

2.  Registered  NASD  Member  Broker- 
Dealers 

Registered  broker-dealers  that  are 
members  of  the  NASD  will  not  be 
required  to  file  a  new  Form  BD  when 
the  Commission  joins  the  CRD  on 
January  25, 1993,  because  the  system 
already  contains  Form  BD  information 
on  NASD  members.  Any  NASD  member 
amending  its  Form  BD  filing  on  or  after 
that  date,  however,  will  need  to  file  the 
amended  pages,  together  with  the 
execution  page,  with  the  CRD  in 
accordance  with  the  instructions  to  the 
Form.® 


*  All  applications,  amendments,  and  withdrawals 
from  registration  that  are  filed  with  the  CRD  will 
be  deemed  to  be  filed  with  the  Commission. 
However,  the  4S-day  period  under  section  15(b)(1) 
of  the  Exchange  Act  (15  U.S.C  78o(b)(l))  (or  any 
other  relevant  filing  period)  will  not  begin  to  run 
until  the  CRD  has  transmitted  the  form  data  to  the 
Commission  and  the  Commission  has  determined 
that  the  filing  is  complete. 

*  Non-bank  municipal  securities  dealers  whose 
business  is  exclusively  intrastate  also  will  fila  Form 
BD  with  the  CRD.  Municipal  securities  dealers  that 
are  banks  or  departments  of  banks,  however,  will 
continue  to  file  Form  MSD  directly  with  the 
Commission  pursuant  to  Rule  15Ba2-l  (17  CFR 
240.15Ba2-l). 

^  As  noted  above,  amendments  to  Form  BD 
became  effective  on  November  16, 1992. 
Accordingly,  all  new  applicants  for  broker-dealer 
registration,  as  well  as  all  registered  non-NASD 
member  broker-dealers  filing  a  complete  Form  BD 
with  the  CRD  in  accordance  with  the  schedule  set 
forth  in  Part  n.A.3  below,  must  file  on  the  new 
revised  Form  BD. 

■17  CFR  240.15bl-S  and  17  CFR  240.15Ca2-S 
require  foreign  broker-dealers  to  file  consents  to 
service  of  process  on  Form  7-M,  8-M,  9-M,  or  10- 
M. 

In  addition,  non-resident  broker-dealers  should 
continue  to  file  the  notice  or  undertaking  required 
by  Rule  17a-7  (17  CFR  240.17b-7)  directly  with  the 
Commission,  but  send  a  copy  with  their 
applications  to  the  CRD. 

■The  Commission  will  not  accept  filings  directly 
from  NASD  members  after  January  25, 1993. 


3.  Registered  Non-NASD  Member 
Broker-Dealers 

In  order  to  allow  the  CRD  system  to 
capture  registration  information  on  all 
broker-dealers,  registered  broker-dealers 
that  are  members  of  an  SRO  other  than 
the  NASD  will  be  required  to  file  a 
complete  Form  BD  with  the  CRD  over  a 
period  of  nine  months.^®  In  the 
Proposing  Release,  the  Commission 
suggested  processing  non-NASD 
member  broker-dealers’  filings  by  their 
SEC  registration  numbers.  To  facilitate 
the  transition,  these  filings  will  now  be 
processed  according  to  both  the  broker- 
dealers’  SEC  registration  numbers  and 
their  Designated  Examining  Authorities 
(“DEA”).^^  Specifically,  non-NASD 
member  broker-dealers  will  be  required 
to  file  a  complete  Form  BD  during  the 
week  of: 

(1)  January  25, 1993,  for  all  such 
broker-dealers  whose  DEA  is  the  Boston 
Stock  Exchange,  the  Cincinnati  Stock 
Exchange,  the  Midwest  Stock  Exchange, 
or  the  Philadelphia  Stock  Exchange: 

(2)  February  1, 1993,  for  all  such 
broker-dealers  whose  DEA  is  the  Pacific 
Stock  Exchange; 

(3)  May  3, 1993,  for  all  such  broker- 
dealers  whose  DEA  is  the  New  York 
Stock  Exchange: 

(4)  June  1, 1993,  for  all  such  broker- 
dealers  whose  DEA  is  the  American 
Stock  Exchange; 

(5)  July  6, 1993,  for  all  such  broker- 
dealers  whose  DEA  is  the  Chicago  Boaid 
Options  Exchange  and  whose  SEC 
registration  number  is  between  8-18117 
and  8-34181; 

(6)  August  2, 1993,  for  all  such  broker- 
dealers  whose  DEA  is  the  Chicago  Board 
Options  Exchange  and  whose  SEC 
registration  number  is  8-34182  or 
above;  and 

(7)  September  7, 1993,  for  all  other 
non-NASD  member  broker-dealers. 

Any  subsequent  amendments  to  these 
Form  BD  filings  also  must  be  submitted 
to  the  CRD.  Registered  non-NASD 
member  broker-dealers  that  need  to 
amend  their  Forms  subsequent  to 
January  25, 1993,  but  prior  to  their 
scheduled  processing  date,  will  be 
required  to  promptly  file  a  complete 
amended  Form  BD  with  the  CRD.*® 


'■Broker-Dealers  that  are  members  of  both  the 
NASD  and  an  exchange  will  follow  the  procedures 
for  NASD  members  set  forth  in  Part  n.A.2,  supra. 

"  See  generally  section  15(b)(2)(C)  of  the 
Exchange  Act  (15  U.S.C.  78o(b)(2)(C)).  For  most 
non-NASD  member  broker-dealers,  the  DEA  will  be 
the  national  securities  exchange  of  which  they  are 
a  member. 

All  broker-dealers  should  file  using  the  version 
of  Form  BD  that  became  effective  on  November  16, 
1992.  See  discussion,  supra. 

"  In  addition,  broker-dealers  filing  pursuant  to 
Rule  15a-4  (17  CFR  240.15a-4l  will  be  required  to 
file  with  the  CRD. 
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These  broker-dealers  will  not  be 
required  to  resubmit  an  application  on 
their  scheduled  date. 

B.  Form  BDW 

NASD  member  broker-dealers 
requesting  withdrawal  horn  registration 
on  or  after  January  25, 1993  will  file  one 
manually  signed  original  Form  BDW, 
the  uniform  request  form  for  broker- 
dealer  withdrawal,  and  a  copy  of  the 
required  sections  of  part  II  (or  part  IIA 
for  non-clearing  firms)  of  their  FOCUS 
reports  with  the  CRD.'*  Aton-NASD 
member  broker-dealers  that  have  not 
previously  filed  a  Form  BD  with  the 
CRD  will  begin  filing  for  withdrawal 
from  registration  wi^  the  CRD  on 
September  30, 1993.'“  Non-NASD 
members,  however,  will  continue  to 
send  a  copy  of  Form  BDW,  together  with 
the  required  attachments.'^  directly  to 
the  Commission’s  Office  of  Filings, 
Information,  and  Consumer  Services. 

III.  Statement  of  Financial  Condition 
and  Representations 

To  facilitate  the  registration  of  broker- 
dealers  through  the  CRD  system,  the 
Commission  also  is  rescinding  Rule 
15b  1-2  and  related  Rules  15Ba2-2(b) 
and  15Ca2-2,  all  under  the  Exchange 
Act.'^  Rule  15bl— 2  originally  required 
an  applicant  for  broker-dealer 
registration  to  submit  a  statement  of 
financial  condition  and  other 
information  regarding  its  financial 
resources  as  part  of  its  application  on 
Form  BD.'®  Rules  15Ba2-2(b)  and 


Although  the  NASD  u  developing  modifications 
to  the  CRD  system  that  eventually  will  allow  non- 
NASD  members  to  file  for  registration  with  the 
states  through  the  CRD,  until  further  notice,  all  non- 
NASD  members  will  need  to  file  separately  with  the 
states  in  which  they  are  registering. 

Form  BDW  instructs  Inuker-dealers  that  file 
FOCUS  reports  to  attach  a  copy  of  the  “Statement 
of  Financial  Condition"  and  "Computation  of  Net 
Capital"  soctions  of  their  FOCUS  report  Broker- 
dealers  that  do  not  file  FOCUS  reports  are  required 
I  to  attach  a  statement  of  financial  condition  giving 

the  type  and  amount  of  the  firm’s  net  worth  and 
assets  and  liabilities.  Both  the  FOCUS  report  and 
the  statement  of  financial  condition  must  be  dated 
no  earlier  than  10  days  before  the  Form  BDW  is 
I:  filed. 

Prior  to  September  30, 1993,  non-NASD 
^  members  should  file  Form  BDW  with  the  CRD  only 

r  if  they  have  already  filed  Form  BD  with  the  CRD. 

If  they  have  not  previously  filed  form  BD  with  the 
CRD,  they  should  continue  to  file  Form  BDW  with 
the  Commission. 

’•Seen.l4,  supra. 

17  CFR  240.15bl-2,  240.15Ba2-2(b),  and 
240.15Ca2-2. 

’"Specifically,  the  rule  required  the  applicant  to 
provide:  (i)  Information  regarding  its  assets, 
liabilities,  and  net  worth;  (ii)  a  schedule  listing  its 
securities  and.  if  readily  maAetable,  their  market 
value;  (iii)  a  computation  of  aggregate  indebtedness 
and  net  capital  in  compliance  with  Rule  lSc3-l 
under  the  Exchange  Act  (or  the  relevant  rule  of  the 
national  securities  exchange  of  which  the  applicant 
is  or  will  be  a  inembw);  (iv)  a  statement  describing 


lSC^2-2  contained  similar  reporting 
requirements  for  non-bank  municipal 
securities  dealers  whose  business  is 
exclusively  intrastate  and  government 
securities  broker-dealers. 

These  filing  requirements  were 
intended  to  assist  the  Commission  in 
determining  whether  applicants  had  the 
requisite  amount  of  capital  and  the 
capacity  to  operate  as  a  broker-dealer. 

As  the  Proposing  Release  noted, 
however,  the  rules  of  the  SROs  also 
require  broker-dealers  to  file  a  statement 
of  financial  condition,  or  to  otherwise 
demonstrate  their  ability  to  conduct 
business  as  a  broker-dealer,  with  their 
applications  for  membership.'®  This 
information,  as  well  as  other  registration 
information  obtained  by  the  SROs,  is 
readily  available  to  the  Commission. 

The  Commission  therefore  is 
rescinding  Rule  15bl— 2,  paragraph  (b)  of 
Rule  15Ba2-2,  and  rule  15Ca2-2 
because  the  filing  requirements  under 
those  rules  duplicate  SRO  requirements 
and  are  not  necessary  to  ensure  that 
applicants  for  broker-dealer  registration 
comply  with  the  net  capital  and  other 
requirements  of  the  Exchange  Act. 
Eliminating  these  requirements  will 
result  in  savings  to  broker-dealers 
without  affecting  the  Cksmmission's 
ability  to  evaluate  the  financial 
condition  of  applicants.  Moreover,  it 
will  simplify  the  Commission’s  entry 
into  the  CRD  system,  thereby  facilitating 
the  broker-dealer  registration  process. 

IV.  Effects  on  Competition  and 
Regulatory  Flexibility  Act 
Considerations 

Section  23(a)(2)  of  the  Exchange 
Act  requires  the  Ckimmission,  in 
adopting  rules  under  the  Exchange  Act, 
to  consider  the  anticompetitive  efiects 
of  such  rules,  if  any,  and  to  balance  any 
anticompetitive  impact  against  the 
regulatory  benefits  gained  in  terms  of 
furthering  the  purposes  of  the  Exchange 
Act.  The  Commission  believes  that  the 
amendments  to  the  broker-dealer 
registration  rules  and  filing  instructions 
will  not  result  in  any  burden  on 
comjietition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 


the  nature  and  source  of  capital,  and  representing 
that  such  capital  has  been  and  will  continue  to  be 
contributed  to  the  business;  (v)  a  representation  that 
adequate  arrangements  have  been  made  for  the 
establishment  and  maintenance  of  facilities, 
financing,  and  certain  other  aspects  of  its  business: 
and  (vi)  a  statement  describing  the  arrangements 
made  for  obtaining  the  funds  necessary  to  operate 
the  business  in  the  ensuing  year,  setting  forth  the 
anticipated  expenses  for  t^t  year,  and  providing 
information  regarding  arrangements  made  to  obtain 
additional  financing  should  it  become  necessary. 

’"See,  e.g.,  NASD  Schedules  to  the  By-Laws, 
Schedule  C.  part  L  S§(lMa).  (Q.  NASD  Manual 
(CCH)  11783. 

*"15  U.S.C  78w(aK2). 


purposes  of  the  Exchange  Act.  On  the 
contrary,  the  amendments  should 
reduce  the  costs  currently  associated 
with  broker-dealer  registration. 

In  addition,  the  Commission  has 
prepared  a  Final  Regulatory  Flexibility 
Analysis  (“FRFA”),  pursuant  to  the 
requirements  of  the  Regulatory 
Flexibility  Act,*'  regarding  the 
amendments.  A  copy  of  the  FRFA  may 
be  obtained  from  Belinda  Blaine,  Branch 
Chief,  Office  of  Chief  Counsel,  Division 
of  Market  Regulation,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington.  D.C  20549;  at  (202) 
504-2418. 

V.  Effective  Date 

Pursuant  to  Section  4(c)  of  the 
Administrative  Procedure  Act,** 
publication  of  the  amendments  to  the 
bidker-dealer  registration  rules  may  not 
be  made  less  than  thirty  days  before 
their  effective  date,  ab^nt  good  cause. 

As  noted  above,  the  Commission  is 
joining  the  CRD  system  on  January  25, 
1993.  In  order  to  begin  processing 
filings  through  the  CRD  by  that  diate,  the 
amendments  to  the  registration  rules 
shall  become  effective  on  January  25, 
1993,  based  on  the  Commission’s 
finding  of  good  cause. 

List  of  Subjects  in  17  CFR  Parts  240  and 
249 

Registration  of  brokers  and  dealers, 
Registration  of  government  securities 
brokers  and  government  securities 
dealers.  Registration  of  non-bank 
municipal  securities  dealers:  Reporting 
and  recordkeeping  requirements. 
Securities.  Broker-dealers. 

Statutory  Basis  and  Text  of  Proposed 
Amendments 

In  accordance  with  the  foregoing,  title 
17,  chapter  U  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  240— GENERAL  RULES  AND 
REGULATIONS.  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  part  240 
continues  to  read  as  follows: 

Authority:  15  U.S.C  77c,  77d,  77g,  77), 

778,  77eee,  77ggg,  77nnn,  77sss,  77ttt,  78c, 
78d.  781.  78j.  78/.  78in.  78n,  78o,  78p.  78s. 
78w,  78x.  78//(d).  79q.  79t.  80a-20. 80a-23, 
80a-29, 80a-37.  80b-3,  80b-4.  and  8(^11, 
unless  otherwise  noted. 

2.  By  amending  §  240.15bl-l  by 
revising  the  section  heading, 
designating  the  current  text  as 
paragraphia),  and  adding  paragraphs  (b) 
and  (c)  to  read  as  follows: 


*’  5  U.S.C  603. 

**S  U.S.C  551  el  saq. 
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§  240.1 5b1->1  Application  for  registration 
of  brokers  or  dealers. 
***** 

(b)  Every  application  for  registration 
of  a  broker  or  dealer  that  is  filed  on  or 
after  January  25, 1993,  shall  be  filed 
with  the  Central  Registration  Depository 
Operated  by  the  National  Association  of 
Securities  Dealers,  Inc. 

(c)  An  application  for  registration  that 
is  filed  with  the  Central  Registration 
Depository  pursuant  to  this  section  shall 
be  considered  filed  with  the 
Commission  for  purposes  of  Section 
15(b)  of  the  Act. 

3.  By  removing  and  reserving 
§240.15bl-2. 

4.  By  revising  §  24p.l5b3-l  to  read  as 
follows; 

§  240.1 5b3-1  Amendments  to  application. 

(a)  If  the  information  contained  in  any 
application  for  registration  as  a  broker 
or  dealer,  or  in  cmy  amendment  thereto, 
is  or  becomes  inaccurate  for  any  reason, 
the  broker  or  dealer  shall  promptly  file 
with  the  Central  Registration  Depository 
(operated  by  the  National  Association  of 
Securities  Dealers,  Inc.)  an  amendment 
on  Form  BD  correcting  such 
information. 

(b)  Temporary  Filing  Instructions.  (1) 
Every  registered  broker  or  dealer  who  is 
not  a  member  of  the  National 
Association  of  Secwities  Dealers,  Inc. 
shall  file  as  an  amendment  to  its 
application  a  complete  Form  BD  (as 
revised  November  16, 1992,  and  as 
amended),  and  any  subsequent  ^ 
amendments  thereto  pursuant  to 
paragraph  (a)  of  this  section,  with  the 
Central  Registration  Depository  during: 

(i)  The  week  of  January  25, 1993,  in 
the  case  of  a  broker-dealer  whose 
Designated  Examining  Authcdty  (DEA) 
is  the  Boston  Stock  Exchange,  the 
Cincinnati  Stock  Exchange,  the  Midwest 
Stock  Exchange,  or  the  Philadelphia 
Stock  Exchange; 

(ii)  The  we^  of  February  1, 1993,  in 
the  case  of  a  broker-dealer  whose  DEA 
is  the  Pacific  Stock  Exchange; 

(iii)  The  week  of  May  3, 1993,  in  the 
case  of  a  broker-dealer  whose  DEA  is  the 
New  York  Stock  Exchange; 

(iv)  The  week  of  June  1, 1993,  in  the 
case  of  a  broker-dealer  whose  DEA  is  the 
American  Stock  Exchange; 

(v)  The  week  of  July  6, 1993,  in  the 
case  of  a  broker-dealer  whose  DEA  is  the 
Chicago  Board  Options  Exchange  and 
whose  SEC  registration  number  is 
between  8-18117  and  8-34181; 

(vi)  The  week  of  August  2, 1993,  in 
the  case  of  a  broker-dealer  whose  DEA 
is  the  Chicago  Board  Options  Exchange 
and  whose  SEC  registration  number  is 
8-34182  or  above;  and 

(vii)  The  week  of  September  7, 1993, 
in  the  case  of  all  other  broker-dealers. 


(2)  Notwithstanding  paragraph  (b)(1) 
of  this  section,  if  the  information 
contained  in  any  application  for 
registration  as  a  broker  or  dealer  filed  by 
a  broker  or  dealer  who  is  not  a  member 
of  the  National  Association  of  Securities 
Dealers,  Inc.  is  or  becoines  inaccurate 
for  any  reason  prior  to  the  applicable 
date  set  forth  in  paragraph  (b)(1)  of  this 
section,  the  broker  or  dealer  shall 
promptly  file  as  an  amendment  to  its 
application  a  complete  Form  BD  (as 
revised  November  16, 1992,  and  as 
amended)  with  the  Central  Registration 
Depository. 

(c)  Every  amendment  filed  pursuant 
to  this  section  shall  constitute  a 
“report”  filed  with  the  Commission 
within  the  meaning  of  sections  15(b), 

17, 18,  32(a),  and  other  applicable 
provisions  of  the  Act. 

5.  By  amending  §  240.15b6-l  by 
redesignating  paragraphs  (b),  (c),  and 

(d),  as  paragraphs  (c),  (d),  and  (e), 
adding  paragraph  (b),  and  revising 
newly  redesignated  paragraph  (e)  to 
read  as  follows: 

§  240. 1 5b6-1  Withdrawal  from  registration. 
***** 

(b)  Every  notice  of  withdrawal  from 
registration  as  a  broker  or  dealer  that  is 
filed  on  or  after  January  25, 1993,  by  a 
broker  or  dealer  who  has  previously 
filed  an  application  for  registration  with 
the  Central  Registration  Depository 
(operated  by  the  National  Association  of 
Securities  Dealers,  Inc.)  shall  be  filed 
with  the  Central  Registration 
Depository.  Every  other  notice  of 
withdrawal  fi'om  registration  as  a  broker 
or  dealer  shall  be  filed  with  the 
Commission;  except  that  such  notice 
shall  be  filed  with  the  Central 
Registration  Depository  beginning  on 
September  30, 1993. 
***** 

(e)  Every  notice  of  withdrawal  filed 
pursuant  to  this  section  shall  constitute 
a  “report”  filed  with  the  Commission 
within  the  meaning  of  sections  15(b), 
17(a),  and  other  applicable  provisions  of 
the  Act. 

6.  By  revising  §  240.15Ba2-2  to  read 
as  follows: 

§  240.1 5Ba2-2  Application  for  registration 
of  non-bank  municipal  securities  dealers 
whose  business  is  exclusively  intrastate. 

(a)  An  application  for  registration, 
pursuant  to  section  15B(a)  of  the  Act,  of 
a  municipal  securities  dealer  who  is  not 
subject  to  the  requirements  of 
§  240.15Ba2-l,  that  is  filed  on  or  after 
January  25, 1993,  shall  be  filed  with  the 
Central  Registration  Depository 
(operated  by  the  National  Association  of 
Securities  Dealers,  Inc.)  on  Form  BD  in 


accordance  with  the  instructions 
contained  therein. 

(b)  Every  applicant  shall  file  with  its 
application  for  registration  a  statement 
that  such  applicant  is  filing  for 
registration  as  an  intrastate  dealer  in 
accordance  with  the  requirements  of 
this  section.  Such  statement  shall  be 
deemed  a  part  of  the  application  for 
registration. 

(c)  If  the  information  contained  in  any 
application  for  registration  filed 
pursuant  to  paragraph  (a)  of  this  section, 
or  in  any  amendment  to  such 
application,  is  or  becomes  inaccurate  for 
any  reason,  the  dealer  shall  promptly 
file  with  the  Central  Registration 
Depository  an  amendment  on  Form  BD 
correcting  such  information. 

(d)  Every  application  or  amendment 
filed  pursuant  to  this  section  shall 
constitute  a  “report”  filed  with  the 
Commission  within  the  meaning  of 
Sections  15B,  17, 18,  32(a),  and  other 
applicable  provisions  of  the  Act. 

7.  By  amending  §  240.15Bc3-l  by 
redesignating  paragraphs  (b)  and  (c)  as 
paragraphs  (c)  and  (d),  adding  paragraph 
(b),  and  revising  newly  redesignated 
paragraph  (d)  to  read  as  follows: 

§  240.1 5Bc3-1  Withdrawal  from 
registration  of  municipal  securities  dealers. 
***** 

(b)  Every  notice  of  withdrawal  from 
registration  as  a  municipal  securities 
dealer  that  is  filed  on  Form  BDW  on  or 
after  January  25, 1993,  by  a  dealer  who 
has  previously  filed  an  application  for 
registration  on  Form  BD  with  the 
Central  Registration  Depository 
(operated  by  thu  National  Association  of 
Securities  Dealers,  Inc.)  shall  be  filed 
with  the  Central  Registration 
Depository.  Every  other  notice  of 
withdrawal  from  registration  as  a  dealer 
on  Form  BDW  shall  be  filed  with  the 
Commission:  except  that  such  notice 
shall  be  filed  with  the  Central 
Registration  Depository  beginning  on 
September  30, 1993.  Every  notice  of 
withdrawal  on  Form  MSDW  shall  be 
filed  with  the  Commission. 
***** 

(d)  Every  notice  of  withdrawal  filed 
pursuant  to  this  section  shall  constitute 
a  “report”  filed  with  the  Commission 
within  the  meaning  of  Sections  15B, 
17(a),  and  other  applicable  provisions  of 
the  Act. 

8.  By  amending  §  240.15Cal-l  by 
adding  paragraph  (c)  to  read  as  follows: 

§  240.1 5Ca1-1  Notice  of  government 
securities  broker-dealer  activities. 
***** 

(c)  Any  notice  required  pursuant  to 
this  section  shall  be  considered  filed 
with  the  Commission  if  it  is  filed  with 
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the  Central  Registration  Depository 
operated  by  the  Nationed  Association  of 
Securities  Dealers.  Inc. 

9.  By  revising  §  240.15Ca2-l  to  read 
as  follows: 

§  240.1 5Ca2-1  Application  for  registration 
as  a  government  securities  broker  or 
government  securities  deaier. 

(a)  An  application  for  registration, 
pursuant  to  Section  15C(a)(l)(A)  of  the 
Act.  of  a  government  seciirities  broker  or 
government  securities  dealer  that  is 
filed  on  or  after  January  25, 1993,  shall 
be  filed  with  the  Central  Registration 
Depository  (operated  by  the  National 
Association  of  Securities  Dealers.  Inc.) 
on  Form  BD  in  accordance  with  the 
instructions  contained  therein. 

(b)  Temporary  filing  instructions. 
Every  registered  government  securities 
broker  or  government  securities  dealer 
who  is  not  a  member  of  the  National 
Association  of  Securities  Dealers.  Inc. 
shall  file  a  complete  Form  BD  (as 
revised  November  16, 1992,  and  as 
amended)  with  the  Central  Registration 
Depository  in  accordance  with  the 
schedule  set  forth  in  §  240.15b3-l(b). 

(c)  Every  application  or  amendment 
filed  pursuant  to  this  section  shall 
constitute  a  “report”  filed  with  the 
Commission  within  the  meaning  of 
Sections  15, 15C,  17(a),  18,  32(a),  and 
other  applicable  provisions  of  the  Act. 

§  240.1 5Ca2-2  [Removed  and  reserved] 

10.  By  removing  and  reserving 
§240.15Ca2-2. 

§  240.1 5Ca2-3  [Amended] 

11.  By  removing  the  last  sentence  of 
paragraph  (b)  of  §  240.15Ca2-3. 

12.  By  amending  §  240.15Ccl-l  by 
revising  the  section  heading, 
redesignating  paragraphs  (b)  and  (c)  as 
paragraphs  (c)  and  (d).  adding  paragraph 
(b).  and  revising  newly  redesignated 
paragraph  (d)  to  read  as  follows: 

§  240.1 5Cc1-1  Withdrawal  from 
registration  of  government  securities 
brokers  or  government  securities  dealers. 

*  *  *  W  * 

(b)  Every  notice  of  withdrawal  firom 
registration  as  a  government  securities 
broker  or  dealer  that  is  filed  on  or  after 
January  25. 1993,  by  a  government 
securities  broker  or  dealer  who  has 
previously  filed  an  application  for 
registration  with  the  Central 
Registration  Depository  (operated  by  the 
National  Association  of  Securities 
Dealers,  Inc.)  shall  be  filed  with  the 
Central  Registration  Depository.  Every 
other  notice  of  withdrawal  from 
registration  as  a  government  securities 
broker  or  dealer  shall  be  filed  with  the 
Commission;  except  that  such  notice 
shall  be  filed  with  the  Central 


Registration  Depository  beginning  on 
September  30, 1993. 

«  *  *  *  * 

(d)  Every  notice  of  withdrawal  filed 
pursuant  to  this  section  shall  constitute 
a  “report”  filed  with  the  Commission 
within  the  meaning  of  sections  15, 15C, 
32(a).  and  other  applicable  provisions  of 
the  Act. 

PART  249— FORMS.  SECURITiES 
EXCHANGE  ACT  OF  1934 

13.  The  authority  citation  for  part  249 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  78a,  et  seq.,  unless 
otherwise  noted. 

Note:  The  following  forms  do  not  appear  in 
the  Code  of  Federal  Regulations. 

14.  By  revising  the  Special 
Instructions  for  Completing  or 
Amending  Form  BD  (§  249.501),  and  the 
General  Instructions  to  Form  BDW 

(§  249.501a)  to  read  as  follows: 

Special  Instructions  for  Completing  or 
Amending  Form  BD,  Uniform  Application 
for  Registration  as  a  Broker-Dealer,  With  the 
U.S.  Securities  and  Exchange  Commission 

How  to  File 

File  one  manually  signed  and  notarized 
Form  BD  (with  the  schedules).  Keep  a  copy 
for  your  files.  A  copy  may  be  filed  if 
manually  signed  and  notarized  and  on 
standard  8’A  x  11  white  paper,  in  the  same 
size  as  the  original. 

To  file  an  amendment  to  Form  BD, 
complete  all  amended  pages  or  schedules 
and  file  with  page  1,  the  execution  page. 

Where  to  File 

Broker-dealers  that  are  applying  for 
registration  should  file  Form  BD  and  its 
schedules  with  the  Central  Registration 
Depository  (CRD),  P.O.  Box  9401, 
Gaithersburg,  Maryland  20898-9401.  Any 
subsequent  amendments  to  Form  BD  also 
should  be  filed  with  the  CRD. 

All  registered  broker-dealers  that  are  not 
members  of  the  National  Association  of 
Secnirities  Dealers,  Inc.  (NASD)  should  file  a 
complete  Form  BD  and  its  schedules,  with  the 
CRD  during  the  week  of: 

(1)  January  25, 1993,  in  the  case  of  all  non- 
NASD  member  broker-dealers  whose 
Designated  Examining  Authority  (DEA)  is  the 
Boston  Stcx:k  Exchange,  the  Cincinnati  St(x:k 
Exchange,  the  Midwest  Stock  Exchange,  or  . 
the  Philaclelphia  Stcx:k  Exchange; 

(2)  February  1, 1993,  for  all  such  broker- 
dealers  whose  DEA  is  the  Pacific  St(x:k 
Exchange; 

(3)  May  3, 1993,  for  all  such  broker-dealers 
whose  DBA  is  the  New  York  St(x:k  Exchange; 

(4)  June  1, 1993,  for  all  such  broker-dealers 
whose  DEA  is  the  American  Stock  Exchange; 

(5)  July  6, 1993,  for  all  such  broker-dealers 
whose  DEA  is  the  Chicago  Board  Options 
Exchange  and  whose  S^  registration 
niunber  is  between  8-18117  and  8-34181; 

(6)  August  2, 1993,  for  all  such  broker- 
dealers  whose  DEA  is  the  Chicago  Board 
Options  Exchange  and  whose  SEC 
registration  number  is  8-34182  or  above;  and 


(7)  September  7, 1993,  for  all  other  non- 
NASD  member  broker-dealers. 

Any  subsequent  amendments  to  these 
Form  BD  filings  also  should  be  filed  with  the 
CRD.  Non-NASD  members  that  need  to  file 
an  amendment  to  their  Form  BD  before  their 
scheduled  date  should  promptly  file  a 
complete  Form  BD  with  the  CRD. 

All  non-NASD  members  must  include  their 
SEC  8-registration  number  in  the  appropriate 
box  on  page  one  of  Form  BD. 

Foreign  Broker-Dealers 
Rules  15bl-5  and  15Ca2-5  require  non¬ 
resident  broker-dealers  applying  for 
registration  to  provide  the  Commission  with 
a  consent  and  power  of  attorney.  This 
consent  and  power  of  attorney  designate  the 
Commission  as  agent  for  the  service  of 
process  of  any  papers  in  connection  with 
actions  arising  from  the  broker-dealer’s 
business  that  are  subject  to  the  jurisdiction  of 
the  United  States  and  that  accrue  while  the 
broker-dealer  is  registered  with  the 
Commission.  This  consent  and  power  of 
attorney,  which  is  in  addition  to  and  separate 
from  the  consent  to  service  of  process 
provided  on  Form  BD,  should  be  filed 
directly  with  the  Commission.  A  copy  also 
should  be  filed  with  the  CRD  as  part  of  the 
application  on  Form  BD. 

Successor  Begistration 
A  broker-dealer  that  assumes  substantially 
all  of  the  assets  and  liabilities,  and  that 
continues  the  business,  of  a  registered 
predecessor  broker-dealer  is  a  successor 
broker-dealer.  Rules  15bl-3, 15Ba2-4,  and 
15Ca2-3  require  a  successor  broker-dealer  to 
file  a  new  Form  BD  (or,  in  special  instances, 
to  amend  the  predecessor  broker-dealer’s 
Form  BD)  within  30  days.  The  filing  should 
indicate  on  page  2  of  the  form  that  the 
applicant  is  a  successor.  (See  Securities 
Exchange  Act  Release  No.  31661  (Dec.  28, 
1992)). 

Prohibited  Broker-Dealer  Names 
United  States  Code  Title  18  Section  709 
makes  it  a  criminal  offense  to  use  the  words 
“National,”  "Federal,”  “United  States,” 
“Reserve,”  or  “Deposit  Insurance”  in  the 
name  of  a  person  or  organization  in  the 
brokerage  business,  imless  otherwise  allowed 
by  Federal  law.  If  these  words  are  used  in  the 
applicant’s  name,  include  an  opinion  of 
counsel  with  the  Form  BD  explaining  why 
the  words  are  permitted.  Send  a  copy  of  the 
opinion  directly  to  the  Commission. 

Uniform  Request  for  Broker-Dealer 
Withdrawal 

General  Instructions 

•  Each  copy  of  this  form  must  be  manually 
signed  by  the  proper  individual. 

•  Type  all  information. 

•  Use  only  the  Form  BDW  or  a 
reproduction  of  it. 

•  Filing  Requirements 
Full  Withdrawal 

NASD  Members:  file  Form  BDW  with  the 
CRD  beginning  on  January  25, 1993. 

Non-NASD  Members:  file  Form  BDW  with 
the  CRD  beginning  on  September  30, 1993. 
Prior  to  September  30, 1993,  file  Form  BDW 
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with  the  OU)  if  Form  BD  has  already  been 
filed  with  the  C310;  if  not.  file  with  Ae  SEC. 

Attach  a  copy  of  FOCUS  Report  Part  II  (or 
Part  nA  for  non-carrying  or  non-clearing 
films)  “Statement  of  Financial  Condition“ 
and  “Computation  of  Net  Capital”  sections. 
Firms  that  are  not  required  to  file  FOCUS 
Reports  should  attach  a  Statement  of 
Financial  Condition  giving  the  type  and 
amoimt  of  the  firm’s  assets,  liabilities,  and 
net  worth.  The  FOCUS  Report  and  Statement 
of  Firumcial  Condition  must  reflect  the 
finances  ot  the  firm  no  earlier  than  10  days 
before  Form  BDW  is  filed. 

Non-NASD  Members  only  should  send  a 
copy  of  Form  BOW  and  all  attachments  to  the 
Office  of  Filings.  Information,  and  Consumer 
Services.  SEC.  450  Sth  St.  NW.,  Washington. 
DC  20549. 

Check  with  the  States  where  registered  for 
additional  filing  requirements. 

Partial  Withdrawal 

File  Form  BDW  with  the  CRD.  Check  with 
the  States  where  registered  for  additional 
filing  requirements.  Amend  Form  BD  and  file 
with  the  CRD  in  accordance  widi  the 
instructions  to  the  farm. 

By  the  Commission. 

Dated:  December  28, 1992. 

Margaret  H.  McFaiiand, 

Deputy  Secretary. 

(FR  Doc.  92-31868  FUed  12-31-92;  8:45  am] 
MLUNQ  COOC  SOIO-OI-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Ravenua  Sarvica 
26  CFR  Part  301 
[T.0.6466] 

RIN154&-AN45 

21-Day  Holding  Parlod  for  Bank 
Accounta  to  Levy 

AGENCY:  Internal  Revenue  Service, 
Treasury.. 

ACTION:  Final  regulation. 

SUMMARY:  This  document  contains  final 
regulations  regarding  the  surrender  of 
property  subject  to  levy  in  the  case  of 
banks.  Section  6236(e)(1)  of  the 
Technical  and  Misoellmeous  Revenue 
Act  of  1988  amended  section  6332(c)  of 
the  Internal  Revenue  Code  by  adding  a 
new  paragraph  (c).  which  provides  &at 
banks  shall  surrender  deposits  in 
taxpayers’  accoimts  (including  interest 
thereon)  only  after  21  days  after  service 
of  a  levy.  The  regulations  srt  forth  the 
rules  for  compliance  by  banks,  and  also 
contain  conforming  amendments 
reflecting  the  new  provision. 

DATES:  These  regulations  axe  effective 
on  January  4, 1993,  and  apply  with 
respect  to  levies  made  on  or  after 
January  4, 1993. 


FOR  FURTHER  MFORMATION  CONTACT. 

Kevin  B.  Connelly,  202-622-3640  (not  a 
toll'firee  call). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  final 
regulations  amending  the  Procedure  and 
Administration  Regulations  (26  (7R 
part  301)  under  section  6332  of  the 
Internal  Revenue  Code  (Code).  The 
regulations  reflect  the  amendment  of 
section  6332  by  section  6236(e)(1)  of  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988  (Pub.  L.  No.  100-^47, 102 
Stat.  3342)  (TAMRA). 

Explanation  of  Provisions 

The  Internal  Revenue  Service 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  on 
May  1, 1991,  (56  FR  19963).  Numerous 
commentators  submitted  written 
comments  concerning  the  proposed 
regulations.  However,  no  request  for  a 
hearing  was  received  and  no  hearing 
was  held.  Each  of  the  issues  raised  in 
the  comments  was  fully  considered 
during  the  formulation  of  the  final 
regulations.  The  principal  comments 
received  by  the  Internal  Revenue 
Service  are  discussed  below. 

Section  6236(e)(1)  of  TAMRA 
amended  section  6332  of  the  Code  by 
redesignating  paragraphs  (c),  (d),  and  (e) 
as  paragraphs  (d),  (e),  and  (f), 
respectively,  and  by  adding  new 
paragraph  (c).  Under  section  6332(c) 
banlu  (as  defined  in  section  408(n)  of 
the  Code)  shall  surrender  levied 
deposits,  together  with  the  interest 
accruing  thereon,  only  after  21  days 
after  a  levy  is  made. 

The  regulations  provide  that  a  levy  on 
a  bank  accotint  applies  to  those  funds 
on  deposit  at  the  time  the  levy  is  made, 
up  to  the  amoimt  of  the  levy.  No 
withdrawals  may  be  made  against  the 
funds  reached  by  the  levy  during  the  21- 
day  holding  period.  The  bank  must 
surrender  the  deposits  on  the  first 
business  day  following  the  21st  calendar 
day  after  the  levy  is  made,  unless  the 
bank  receives  notification  from  the 
district  director  of  a  release  of  levy  or 
unless  the  district  director  has  requested 
an  extension  of  the  holding  period.  In 
addition,  the  bank  must  surrender  any 
interest  which  accrued  on  the  deposits 
under  the  terms  of  its  agreement  with  its 
customer,  but  in  no  event  must  the  bank 
surrender  an  amount  greater  than  the 
amount  of  the  levy.  Any  interest  that 
accrues  and  is  turned  over  to  the 
Internal  Revenue  Service  is  considered 
to  be  paid  to  the  bank’s  depositor.  The 
depositor  may  waive  the  21-day  holding 
period  by  notifying  the  bank  of  his  or 


her  intention  to  do  so.  However,  where  . 
more  than  one  depositor  is  listed  as  the 
owner  of  an  account,  all  of  the  listed 
owners  must  agree  to  a  waiver  of  the 
holding  period.  The  regulations  set  forth 
examples  illustrating  the  requirements 
for  compliance  with  section  6332(c) 
under  various  circumstances,  and  define 
the  term  “bank”  pursuant  to  section 
408(n)  of  the  Code. 

The  regulations  provide  further  that 
the  bank’s  depositor  may  notify  the 
district  director  to  whom  the  assessment 
is  charged  of  any  errors  with  respect  to 
the  levied  account  by  telephoning  the 
telephone  number  listed  on  the  face  of 
the  notice  of  levy.  The  district  director 
may  require  any  supporting 
documentation  necessary  to  review  an 
alleged  error.  Notification  by  telephone 
does  not  constitute  or  substitute  for  the 
filing  by  a  third  party  of  a  written 
request  for  the  return  of  wrongfully 
levied  property. 

With  respect  to  imposing  liability 
under  section  6332(d)  for  refusal  or 
failure  to  surrender  prraerty  subject  to 
levy,  the  21-day  rule  effectively  Ganges 
the  date  of  the  making  of  a  levy  on  bank 
deposits  to  thp  date  of  the  expiration  of 
the  21-day  holding  period  or  any 
extension  of  the  period  granted  by  the 
Internal  Revenue  Service. 

One  commentator  su^ested  that  the 
regulations  should  disimarge  banks  fiom 
liability  to  any  third  party  that  claims  an 
interest  in  an  attached  account.  This  is 
beyond  the  narrow  scope  of  section 
6332(c)  and  these  regulations.  A  bank’s 
potential  liability  to  the  taxpayer  or  to 
third  parties  for  surrendering  deposits  is 
governed  generally  by  section  6332(e), 
which  provides  that  any  person  who 
surrenders  property  or  rights  to  property 
subject  to  levy  to  the  Internal  Revenue 
Service  is  dis^arged  from  any 
obligation  or  liability  to  the  delinquent 
taxpayer  or  any  other  person.  That 
section  applies  to  banks  that  surrender 
deposits  in  accordance  with  section 
6332(c)  just  as  it  applies  to  any  other 
party  that  surrenders  property  pursuant 
to  an  Internal  Revenue  Service  levy. 

'The  proposed  regulations  provide  that 
the  district  director  may  extend  the 
holding  period  beyond  the  initial  21 
days  if  more  time  is  necessary  for  the 
district  director  to  resolve  alleged  errors 
with  respect  to  attached  deposits  before 
the  deposits  are  surrendered.  One 
commentator  suggested  that  extensions 
of  the  21-day  holding  period  should  be 
limited  to  two  21-day  extensions. 
Although  it  will  be  in  the  best  interest 
of  the  Internal  Revenue  Service  to 
resolve  as  quickly  as  possible  any  issues 
concerning  whether  deposits  should  be 
turned  over,  the  length  of  extensions  of 
the  holding  period  will  vary  depending 
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on  the  issues  under  consideration. 
Limiting  the  len^  or  number  of 
extensions  could  result  in  deposits 
being  turned  over  before  the  district 
director  has  the  time  to  resolve  an 
alleged  error,  thereby  defeating  the 
purpose  of  section  6332(c). 

One  commentator  suggested  that  the 
regulations  should  include  the  language 
that  banks  must  use  to  indicate  that 
depositors  have  waived  the  21>day 
holding  period.  There  is  no  specific 
language  that  a  bank  must  use  to  inform 
the  Internal  Revenue  Service  that 
depositors  have  waived  the  holding 
period.  As  long  as  the  bank  indicates 
that  each  depositor  to  an  account  has 
agreed  to  a  waiver,  the  waiver  is 
sufficient  with  respect  to  that  account. 

Two  commentators  submitted 
questions  concerning  the  effect  of 
section  6332(c)  on  the  terms  of  a  bank’s 
interest  agreement  with  its  depositor. 

The  regulations  provide  that  interest 
must  paid  in  accordance  with  the 
terms  of  a  bank’s  agreement  with  its 
depositor.  This  provision  is  based  on 
the  fact  that  the  Internal  Revenue 
Service  is  entitled  only  to  the  amount  to 
which  the  taxpayer  would  be  entitled  if 
the  taxpayer  withdrew  the  funds.  If  the 
taxpayer  would  not  be  entitled  to 
interest,  the  Internal  Revenue  Service  is 
not  entitled  to  interest.  This  provision  is 
illustrated  by  Examples  5  and  6,  which 
deal  with  a  certificate  of  deposit,  the 
terms  of  which  provide  that  the 
depositor  must  forfeit  thirty  days  of 
interest  in  the  event  of  early 
withdrawal. 

Numerous  commentators  noted  that 
the  calculation  of  interest  on  levied 
funds  poses  a  burden  on  banks  and 
suggested  that  banks  either  should  not 
have  to  pay  any  interest  or  that  the 
regulations  should  set  a  floor — based  on 
either  the  amount  of  interest  due,  the 
amount  of  the  depositor’s  account 
balance,  or  the  amount  of  the  levy — 
below  which  the  bank  would  not  have 
to  pay  interest.  A  prescribed  floor  below 
which  no  interest  would  have  to  be  paid 
would  effectively  reduce  the  amount  of 
the  depositor’s  liability  that  is  satisfied 
by  the  levy.  In  light  of  the  detrimental 
impact  on  the  interests  of  the  depositor 
and  the  Service,  together  with  the 
statute’s  explicit  reference  to  the 
payment  of  interest,  the  final  regulations 
do  not  contain  the  su^ested  exceptions. 

One  commentator  ^o  suggested  that 
a  bank  should  be  allowed  to  enforce 
against  levied  funds  a  contractual  right 
to  charge  the  depositor  a  fee  for 
processing  a  levy  or  a  garnishment. 
Again,  the  Internal  Revenue  Service  is 
entitled  to  the  amount  to  which  the 
taxpayer  is  entitled.  If  the  terms  of  the 
account  do  not  allow  the  bank  to  charge 


a  levy  processing  fee  on  a  withdrawal  by 
the  depositor,  the  bank  may  not  deduct 
such  a  fee  from  the  amount  subject  to 
levy. 

One  commentator  suggested  that 
banks  should  be  given  an  additional  10- 
day  period  after  the  21-day  period 
expires  in  which  to  tiim  over  levied 
funds.  Once  a  bank  receives  a  levy  the 
bank  knows  exactly  when  the  21-day 
period  will  expire  and  the  funds  will 
become  due.  An  extra  10-day  period  in 
which  to  turn  over  levied  funds  is 
unnecessary. 

Many  comments  that  were  submitted 
for  consideration  raise  additional 
substantive  issues  that  are  unrelated  to 
the  21-day  rule  or  to  procedural  issues 
concerning  the  implementation  of  the 
21-day  rule.  For  example,  a  number  of 
commentators  submitted  comments  and 
questions  concerning  the  types  of 
accounts  and  deposits  that  are  subject  to 
an  Internal  Revenue  Service  levy.  One 
commentator  suggested  that  the 
regulations  should  describe  the  type  of 
information  that  banks  should  and  can 
legally  divulge  without  violating 
financial  privacy  laws  when  informing 
the  Service  that  a  levy  is  unpostable, 
e.g.,  the  levy  is  on  a  closed  account. 
These  issues  are  outside  the  scope  of  the 
regulations.  Section  6332(c)  and  these 
regulations  neither  address  nor  afiect 
the  priority  of  competing  claims  to  a 
taxpayer’s  deposits,  the  type  of  property 
to  which  a  levy  attaches,  the  type  of 
financial  information  that  a  bank  may 
divulge  about  a  depositor’s  account,  or 
a  bank’s  responsibilities  with  respect  to 
deposits  (other  than  to  provide  that  the 
bank  must  hold  deposits  for  21  days). 

To  reflect  the  limited  scope  of  these 
regulations,  the  caption  has  been 
changed  to  "The  21-dav  holding  period 
applicable  to  property  held  hy  l^nks.’’ 

Finally,  one  commentator  suggested 
that  the  rule  that  interest  surrendered  to 
the  district  director  is  considered  to  be 
paid  to  the  bank’s  customer  and  must  be 
reported  to  the  Internal  Revenue 
Service,  should  be  clarified  to 
distinguish  between  the  reporting  of 
interest  on  IRA  accounts  and  tlie 
reporting  of  interest  on  non-IRA 
accounts.  While  most  interest  paid  to  a 
depositor  must  be  reported  as  interest, 
there  are  situations  in  which  interest 
must  be  reported  as  some  other  type  of 
payment.  The  purpose  of  this  provision 
is  to  inform  banks  that  the  submission 
to  the  Internal  Revenue  Service  of 
interest  that  accrues  prior  to  and  during 
the  holding  period  should  be  treated  as 
a  payment  to  the  bank’s  customer. 
Instead  of  accounting  for  each  different 
characterization  of  interest  in  the  Code 
and  setting  forth  the  different  reporting 
requirements,  the  final  regulation  has 


been  changed  to  provide  simply  that  to 
the  extent  interest  is  accrued  and 
surrendered  such  interest  is  considered 
to  be  paid  to  the  bank’s  customer. 

Special  Analyses 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defined  in 
Executive  Order  12291.  'Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  has  also  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C  chapter  5)  and 
the  Regulatory  Flexibility  Art  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regulations,  and,  therefore,  a  final 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Code,  these  regulations  were- 
submitted  to  the  C^ief  Coimsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impart  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Kevin  B. 
Connelly,  Office  of  the  Assistant  Chief 
Counsel  (General  Litigation).  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  301 

Administrative  practice  and 
procedure.  Alimony,  Bankruptcy,  Child 
support.  Continental  shelf.  Courts, 
Crime.  Employment  taxes.  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  taxes. 
Investigations,  Lew  enforcement.  Oil 
pollution.  Penalties,  Pensions, 
Reporting  and  recordkeeping 
requirements.  Statistics,  Taxes. 

Amendments  to  the  Regulations 

Accordingly,  26  CFR  part  301  is 
amended  as  follows: 

PART  301— {AMENDED] 

Paragraph  1.  The  authority  citation 
for  part  301  continues  to  read  in  part: 

Authority:  26  U.S.C  7805  *  *  * 

Par.  2.  Section  301.6332-1  is 
amended  as  follows: 

1.  In  paragraph  (a)(1)  the  language 
"and  in  §301.6332-3,  relating  to 
property  held  by  banks,"  is  added 
immediately  following  the  language 
"endowment  contracts,"  and 
immediately  before  the  language  "any 
person.” 

2.  The  heading  of  paragraph  (a)(2)  is 
revised  to  read  as  set  forth  below. 

3.  In  paragraph  (b)(2),  in  the  first 
sentence,  the  language  “6332(c)(1)’’  is 
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removed  and  the  language  “6332(d)(1)" 

is  added  in  its  place. 

e 

5301.6332- 1  Surrender  of  property 
•ubiect  to  levy. 

(a)*  *  * 

(2)  Levy  on  bank  deposits  held  in 
offices  outside  the  United  States. 

***** 

Par.  3.  Section  301.6332-3  is  added  to 
read  as  follows: 

5301.6332- 3  The  21 -day  holding  period 
appHcabio  to  property  held  by  bwiks. 

(a)  In  general.  This  section  provides 
special  rules  relating  to  the  surrender, 
after  21  days,  of  deposits  subject  to  levy 
which  are  held  by  banks.  The  provisions 
of  §  301.6332-1  which  relate  generally 
to  the  surrender  of  property  subject  to 
levy  apply,  to  the  extent  not 
inconsistent  with  the  special  rules  set 
forth  in  this  section,  to  a  levy  on 
property  held  by  banks. 

(b)  Definition  of  bank.  For  purposes  of 
this  section,  the  term  "bank"  means — 

(1)  A  bank  or  trust  company  or 
domestic  building  and  loan  association 
incorporated  and  doing  business  under 
the  laws  of  the  United  States  (including 
laws  relating  to  the  District  of  Columbia) 
or  of  any  State,  a  substantial  part  of  the 
business  of  which  consists  of  receiving 
deposits  and  making  loans  and 
discoimts,  or  of  exercising  fiduciary 
powers  similar  to  those  permitted  to 
national  banks  under  authority  of  the 
Comptroller  of  the  Currency,  and  which 
is  subject  by  law  to  supervision  and 
examination  by  State  or  Federal 
authority  having  supervision  over 
banking  institutions; 

(2)  Any  credit  union  the  member 
accoimts  of  which  are  insined  in 
accordance  vrith  the  provisions  of  title 
n  of  the  Federal  Credit  Union  Act,  12 
U.S.C.  1781  et  seq.;  and 

(3)  A  corporation  which,  under  the 
laws  of  the  State  of  its  incorporation,  is 
subject  to  supervision  and  examination 
by  ^e  Commissioner  of  Banking  or 
other  officer  of  such  State  in  charge  of 
the  administration  of  the  banking  laws 
of  such  State. 

(c)  21-day  holding  period — (1)  In 
general.  When  a  levy  is  made  on 
deposits  held  by  a  bank,  the  bank  shall 
surrender  such  deposits  (not  otherwise 
subject  to  an  attacWent  or  execution 
under  judicial  process)  only  after  21 
calendar  days  after  the  date  the  levy  is 
made.  The  district  director  may  request 
an  extension  of  the  21-day  holding 
period  pursuant  to  paragraph  (d)(2)  of 
this  section.  During  the  prescribe 
holding  period,  or  any  extension 
thereof,  the  levy  shall  be  released  only 
upon  notification  to  the  bank  by  the 
district  director  of  a  decision  by  the 


Internal  Revenue  Service  to  release  the 
levy.  If  the  bank  does  not  receive  such 
notification  horn  the  district  director 
within  the  prescribed  holding  period,  or 
any  extension  thereof,  the  bank  must 
svurrender  the  deposits,  including  any 
interest  thereon  as  determined  in 
accordance  with  paragraph  (c)(2)  of  this 
section  (up  to  the  amoimt  of  the  levy), 
on  the  first  business  day  after  the 
holding  period,  or  any  extension 
thereof,  expires.  See  §  301.6331-l(c)  to 
determine  when  a  levy  served  by  mail 
is  made. 

(2)  Payment  of  interest  on  deposits. 
When  a  bank  surrenders  levied  deposits 
at  the  end  of  the  21-day  holding  period 
(or  at  the  end  of  any  longer  period  that 
has  been  requested  by  the  district 
director),  the  bank  must  include  any 
interest  that  has  accrued  on  the  deposits 
prior  to  and  during  the  holding  period, 
and  any  extension  thereof,  under  the 
terms  of  the  bank’s  agreement  with  its 
depositor,  but  the  bank  must  not 
surrender  an  amount  greater  than  the 
amount  of  the  levy.  If  the  deposits  are 
held  in  a  noninterest  bearing  account  at 
the  time  the  levy  is  made,  the  bank  need 
not  include  any  interest  on  the  deposits 
at  the  end  of  the  holding  period,  or  any 
extension  thereof,  under  this  paragraph. 
Interest  that  accrues  on  deposits  and  is 
surrendered  to  the  district  director  at 
the  end  of  the  holding  period,  or  any 
extension  thereof,  is  treated  as  a 
payment  to  the  bank’s  customer. 

(3)  Transactions  affecting  accounts.  A 
levy  on  deposits  held  by  a  bank  applies 
to  ffiose  funds  cn  deposit  at  the  time  the 
levy  i»made,  up  to  the  amount  of  the 
levy,  and  is  effective  as  of  the  time  the 
levy  is  made.  No  withdrawals  may  be 
made  on  levied  upon  deposits  diuing 
the  21-day  holding  period,  or  any 
extension  thereof. 

(4)  Waiver  of  21-day  holding  period. 

A  depositor  may  waive  the  21 -day 
holding  period  by  notifying  the  bank  of 
the  depositor’s  intention  to  do  so. 

Where  more  than  one  depositor  is  listed 
as  the  owner  of  a  levied  account,  all 
depositors  listed  as  owners  of  the 
account  must  agree  to  a  waiver  of  the 
21-day  holding  period.  If  the  21-day 
holding  period  is  waived,  the  bank  must 
include  with  the  surrendered  deposits  a 
notification  to  the  district  director  of  the 
waiver. 

(5)  Examples.  The  provisions  of  this 
paragraph  (c)  may  be  illustrated  by  the 
following  examples: 

Example  1.  On  April  2, 1992,  a  notice  of 
levy  for  an  unpaid  income  tax  assessment 
due  from  A  in  tbe  amount  of  $10,000  is 
served  on  X  Bank  with  respect  to  A’s  savings 
account  At  the  time  the  notice  of  levy  is 
served,  X  Bank  holds  $5,000  in  A’s  interest- 
bearing  savings  account.  On  April  24, 1992, 


(the  first  business  day  after  the  21-day 
holding  period)  X  Bank  must  surrender 
$5,000  plus  any  interest  that  accrued  on  the 
account  under  the  terms  of  A's  contract  with 
X  Bank  up  through  April  23, 1992,  (the  last 
day  of  the  holding  period). 

Example  2.  The  facts  are  the  same  as  in 
Example  1  except  that  on  April  3, 1992,  A 
deposits  an  additional  $5,000  into  the 
account.  On  April  24, 1992,  X  Bank  must  still 
surrender  only  $5,000  plus  the  interest  which 
accrued  thereon  until  the  end  of  the  holding 
period,  because  the  notice  of  levy  served  on 
April  2, 1992,  attached  only  to  those  funds 
on  deposit  at  the  time  the  notice  was  served 
and  not  to  any  subsequent  dejxisits. 

Example  3.  The  facts  are  the  same  as  in 
Example  1  except  that  at  the  time  the  notice 
of  levy  is  served  on  X  Bank,  A’s  savings 
account  contains  $50,000.  On  April  24, 1992, 

X  Bank  must  surrender  $10,000,  which  is  the 
amount  of  the  levy.  The  levy  will  not  apply 
to  any  interest  that  accrues  on  the  deposit 
during  the  21-day  holding  period,  bemuse 
the  entire  amount  of  the  levy  is  satisfied  by 
the  deposits  existing  at  the  time  the  levy  is 
served. 

Example  4.  The  facts  are  the  same  as  in 
Example  1  except  that  the  amount  of  the  levy 
is  $5,002.  Under  the  terms  of  A’s  contract 
with  the  bank,  the  account  will  earn  more 
than  $2  of  interest  during  the  21-day  holding 
period.  On  April  24, 1992,  X  Bank  must 
surrender  $5,002  to  the  district  director.  The 
remaining  interest  which  accrued  during  the 
21-day  holding  period  is  not  subject  to  the 
levy. 

Example  5.  On  September  3, 1992,  A  opens 
a  $5,000  six-month  certificate  of  deposit 
account  with  X  Bank.  Under  the  terms  of  the 
account,  the  depositor  must  forfeit  up  to  30 
days  of  interest  on  the  account  in  the  event 
of  early  withdrawal.  On  January  4, 1993,  a 
notice  of  levy  for  an  unpaid  income  tax 
assessment  due  firom  A  in  the  amount  of 
$10,000  is  served  with  respect  to  A’s 
certificate  of  deposit  account.  On  January  26. 
1993,  the  bank  must  surrender  $5,000  plus 
the  interest  which  accrued  on  the  account 
through  January  25, 1993,  minus  the  penalty 
of  30  days  of  interest  as  provided  in  the 
deposit  agreement. 

Example  6.  Same  facts  as  in  Example  5 
except  that  the  notice  of  levy  is  served  on  X 
Bank  on  February  15, 1993.  The  certificate 
matures  on  March  2, 1993.  On  March  8,  X 
Bank  must  surrender  $5,000  plus  the  interest 
that  accrued  on  the  certificate  without  any 
reduction  for  penalties. 

(d)  Notification  to  the  district  director 
of  errors  with  respect  to  levied  upon 
bank  accounts — (1)  In  general.  If  a 
depositor  believes  that  there  is  an  error 
with  respect  to  the  levied  upon  account 
which  the  depositor  wishes  to  have 
corrected,  the  depositor  shall  notify  the 
district  director  to  whom  the  assessment 
is  charged  by  telephone  to  the  telephone 
number  listed  on  the  face  of  the  notice 
of  levy  in  order  to  enable  the  district 
director  to  conduct  an  expeditious 
review  of  the  alleged  error.  The  district 
director  may  require  any  supporting 
documentation  necessary  to  tne  review 
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of  the  alleged  error.  The  notification  by 
telephone  provided  for  in  this  section 
does  not  constitute  or  substitute  for  the 
filing  by  a  third  party  of  a  written 
request  under  §  301.6343-l(b)(2)  for  the 
return  of  property  wrongfully  levied 
upon. 

(2)  Disputes  regarding  the  merits  of 
the  underlying  assessment.  This  section 
does  not  constitute  an  additional 
procedure  for  an  appeal  regarding  the 
merits  of  an  underlying  assessment. 
However,  if  in  the  judgment  of  the 
district  director  a  genuine  dispute 
regarding  the  merits  of  an  imderlying 
assessment  appears  to  exist,  the  district 
director  may  request  an  extension  of  the 
21-day  holding  period. 

(3)  Notification  of  errors  from  sources 
other  than  the  depositor.  The  district 
director  may  take  action  to  release  the 
levy  on  the  bank  account  based  on 
information  obtained  from  a  source 
other  than  the  depositor,  including  the 
bank  in  which  the  accmmt  is 
maintained. 

(e)  Effective  date.  These  provisions 
are  effective  with  respect  to  levies 
issued  on  or  after  January  4, 1993. 
Shirley  D.  Peterson, 

Commissioner  of  Internal  Revenue. 

Approved:  December  15, 1992. 

Alan  J.  Wilensky, 

Deputy  Assistant  Secretary  of  the  Treasury. 
[FR  Doc  92-31713  Filed  12-31-92;  8:45aml 
BIUJNG  CODE  4830-01-11 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 
[CGD  91-016] 

RIN  2115-AD77 

Drawbridge  Operation  Regulations, 
Emergency  Situations 

agency:  Coast  Guard,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  On  August  7. 1991,  the  Coast 
Guard  published  a  Notice  of  Proposed 
Rulemaking  in  the  Federal  Register  to 
amend  the  regulations  that  govern  the 
nation’s  drawbridges  by  requiring  that 
emergency  vessels,  and  vessels  in  an 
emergency  situation,  that  have  given  the 
proper  emergency  signal,  be  passed 
through  an  attended  draw  at  any  time. 
This  proposal  wasjnade  because  there 
is  provision  for  the  passage  of 
emergency  land  veldcles,  but  nothing 
similar  has  been  done  to  make 
allowance  for  the  passage  of  emergency 
vessels  or  vessels  in  an  emergency 
situation.  This  action  will  provide 


guidance  for  emergency  situations  both 
on  land  and  water  and  should  not 
seriously  interfere  with  the  needs  of 
vehicular  traffic,  yet  still  provide  for  the 
reasonable  needs  of  navigation  in  an 
emergency. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
February  3, 1993. 

ADDRESSES:  Unless  otherwise  indicated, 
documents  referenced  in  this  preamble 
are  available  for  inspection  and  copying 
at  the  office  of  the  Executive  Secretary, 
Marine  Safety  Council  (G-LRA-2/3406) 
(CGD  91-016),  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  SW., 
Washington,  DC  20593-0001,  room 
3406,  between  8  a.m.  and  3  p.m., 

Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  (202) 
267-1477  for  information. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Larry  R.  Tyssens,  Alterations, 

Regulations  and  Systems  Branch  (G- 
NBR-1),  at  (202)  267-0376. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Mr.  Larry  R. 
Tyssens,  Project  Manager,  end 
Lieutenant  Ralph  L.  Hetzel,  Project 
Counsel,  Office  of  Chief  Counsel. 

Regulatory  History 

On  August  7, 1991,  the  Coast  Guard 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  in  the  Federal 
Register  (56  FR  37504)  to  revise  33  CFR 
part  117  to  allow  for  emergency  passage 
of  vessels.  It  was  proposed  that  this 
amendment  be  incorporated  in  the  Code 
of  Federal  Regulations  (CFR)  imder  a 
new  §  117.29  entitled,  ’’Opening  of  draw 
for  emergency  vessels  and  vessels  in  an 
emergency  situation.”  Opportunity  for 
comment  on  the  proposal  was  provided 
\mtil  September  23. 1991.  Since  then, 
the  decision  has  been  made  to  combine 
the  proposed  amendment  with  existing 
§  117.31  "Closure  of  draw  for  emergency 
vehicles”  and  to  revise  the  section  title 
to  read,  “Operation  of  draw  during 
emergency  situations.” 

Two  comments  were  received  finm  a 
local  government  official  in  Jackson 
County,  Mississippi,  and  a  private 
individual  in  Houston,  Texas.  These 
comments,  along  with  the  views  of 
pertinent  Coast  Guard  officials,  have 
been  included  in  the  public  docket  and 
are  discussed  below. 

Background  Information 

An  issue  was  raised  by  a  member  of 
'  the  public  concerning  the  lack  of 
provisions  in  the  regulations  to  allow 
for  the  passage  of  vessels  in  an 
emergency  situation  through  a  draw 


during  a  scheduled  closure  period.  *1116 
Coast  Guard  agrees  that  provision 
should  be  made  for  emergency  passage 
of  vessels,  and  vessels  in  an  emergency 
situation,  as  it  is  made  for  the  passage 
of  emergency  land  vehicles. 

Discussion  of  Comments  and  Changes 

The  two  comments  objected  to 
requiring  draws  to  be  opened  for  vessels 
seeking  shelter  firom  severe  weather 
equivalent  to  Force  7  or  greater  on  the 
Beaufort  Wind  Scale.  As  was  pointed 
out  by  the  individual  firom  Texas,  the 
’’•  *  *  severe  weather  operation  of 
many  bridges  has  already  been 
discussed,  and  procedures  accepted,  by 
many  of  the  Port  Safety  Committees 
whi^  advise  local  Captains  of  the  Port. 
These  procedures  reflect  local 
(emergency  management] 
considerations  such  as,  highway  routes 
for  hurricane  evacuation,  the  populace 
to  be  evacuated,  the  capability  of  the 
bridges  to  operate  in  high  winds,  and 
the  availability  of  other  areas  for 
sheltering  of  vessels.”  Therefore, 
stipulating  that  draws  should  be  opened 
for  vessels  seeking  shelter  fiom  severe 
weather  equivalent  to  Force  7  or  greater 
on  the  Beaufort  Wind  Scale  could  be  in 
conflict  with  local  emergency 
management  procedures.  This  is 
essentially  the  same  concern  that  was 
expressed  by  a  local  government  official 
in  Jackson  County.  Mississippi.  In 
addition,  officials  from  difterent  Coast 
Guard  districts  independently 
concurred  with  the  foct  that  ffie  same 
wind  velocity  can  and  does  have 
different  effects  on  different  bodies  of 
water  based  on  the  depth  of  the  water 
body  and  its  geographic  location.  Thus, 
the  use  of  the  Beaufort  Wind  Scale 
readings  for  this  purpose  is  less  than 
ideal.  As  a  result  of  these  comments,  the 
Coast  Guard  has  determined  that 
requiring  a  draw  to  be  opened  at  a 
specific  wind  velocity,  irrespective  of 
the  geographic  situation  and  local 
emergency  management  procedures, 
may  ^  imprudent.  Instead,  the  decision 
to  open  a  ^w  during  adverse  weather 
conditions  should  rest  with  the 
drawtender  and/or  bridge  owner  in 
accordance  with  local  emergency 
management  procedures  which  have 
been  approved  by  the  cognizant  Coast 
Guard  Captain  of  the  Port. 

In  addition,  the  decision  was  made  to 
combine  the  amendment  to  open  draws 
for  vessels  in  an  emergency  situation  as 
a  part  of  the  existing  section  117.31  that 
allows  foi  the  closure  of  a  draw  for  land 
vehicles  responding  to  an  emergency. 

Regulatory  Evaluation 

This  rulemaking  is  not  major  under 
Executive  Order  12291  and 
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nonsignificant  imder  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR 11040;  February  26, 
1979).  The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  is  tmnecessary.  There  will  be 
no  cost  to  the  general  public  other  than 
that  associated  with  the  inconvenience 
to  vehicular  traffic  occasioned  by  an 
opening  of  the  draw  for  an  emergency. 

This  rulemaking  establishes 
emergency  operating  regulations  for  the 
nation’s  c^wbridges  across  its 
navigable  waters.  The  authority  to 
regulate  concerning  drawbridge 
operation  is  committed  to  the  Coast 
Guard  by  Federal  statutes.  Furthermore, 
since  the  regulated  drawbridges  are 
located  nationwide,  operating 
regulations  concerning  emergency 
situations  should  be  consistent  to  avoid 
unreasonably  burdensome  variances. 
Therefore,  the  Coast  Guard  intends  this 
rule  to  preempt  state  action  addressing 
the  same  subject  matter. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  ^e  Coast  Guard 
must  consider  whetlxer  this  rulemaking 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  “Small  entities’’  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  “small  business  concerns’’  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

Because  this  final  rule  imposes  no 
special  expense  on  small  business,  and 
b^use  the  rule  is  expected  to  be 
infrequently  used,  the  Coast  Guard 
anticipates  the  economic  impact  of  it  to 
be  minimal.  No  new  equipment  will  be 
required.  The  delay  to  veMcular  traffic 
will  result  in  a  minimal  loss  of  time. 

The  Coast  Guard  certifies  imder  5  U.S.C. 
605(b)  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  rulemaking  contains  no 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rulemaking  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  it  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 


Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that  under  section  2.B.2. 
of  Commandant  Instruction  M16475.1B, 
this  rulemaking  is  categorically 
excluded  from  further  environmental 
documentation  because  it  is  a  Bridge 
Administration  Program  action 
involving  the  promulgation  of  operating 
requirements  or  procedures  for 
drawbridges.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  “ADDRESSES.’’ 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CTR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  33  CFR  1.05-l(g): 
49  CTR  1.46. 

2.  Section  117.31  is  revised  to  read  as 
follows: 

S 1 1 7.31  Operation  of  draw  for  emergency 
situations. 

(a)  When  a  drawtender  is  informed  by 
a  reliable  source  that  an  emergency 
vehicle  is  due  to  cross  the  draw,  the 
drawtender  shall  take  all  reasonable 
measures  to  have  the  draw  closed  at  the 
time  the  emergency  vehicle  arrives  at 
the  bridge. 

(b)  When  a  drawtender  receives 
notice,  or  a  proper  signal  as  provided  in 
§  117.15  of  this  part,  the  drawtender 
shall  take  all  reasonable  measures  to 
have  the  draw  opened,  regardless  of  the 
operating  schedule  of  the  draw,  for 
passage  of  the  following,  provided  this 
opening  does  not  conflict  with  local 
emergency  management  procedures 
which  have  been  approved  by  the 
cognizant  Coast  Guanl  Captain  of  the 
Port: 

(1)  Federal,  State,  and  local 
government  vessels  used  for  public 
safety; 

(2)  vessels  in  distress  where  a  delay 
would  endanger  life  or  property; 

(3)  commercial  vessels  engaged  in 
rescue  or  emergency  salvage  operations; 
and 

(4)  vessels  seeking  shelter  finm  severe 
weather. 


Dated:  December  28, 1992. 

W.).  Ecker, 

Rear  Admiral,  U.S.  Coast  Guard,  Chief,  C^tce 
of  Navigation  Safety  and  Waterway  Services. 
IFR  Doc.  92-31912  Filed  12-31-92^8:45  am] 
BiLUNG  CODE  491»-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  60  and  61 
[FRL-4550-91 

Standards  of  Performance  for  New 
Stationary  Sources;  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
Supplemental  Delegation  of  Authority 
to  the  State  of  Georgia 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Delegation  of  authority. 

SUMMARY:  On  April  3, 1991,  the  Georgia 
Department  of  Natural  Resources  of  the 
State  of  Georgia  requested  delegation  of 
authority  for  the  implementation  and 
enforcement  of  additional  categories  of 
the  New  Source  Performance  Standards 
(NSPS)  and  the  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAPS).  EPA’s  review  of  the  State 
of  Georgia’s  laws,  rules,  and  regulations 
showed  them  to  be  adequate  for  the 
implementation  and  enforcement  of 
these  Federal  standards.  EPA  granted 
the  delegation  as  requested. 

EFFECTIVE  DATES:  The  effective  date  of 
delegation  of  authority  is  June  18, 1992 
for  the  Asbestos  NESHAPS,  and  August 
23, 1991,  for  the  other  subparts  in  this 
notice. 

ADDRESSES:  Copies  of  the  request  for 
delegation  of  authority  and  ^A’s  letter 
of  delegation  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations: 

Region  IV  Air  Programs  Branch, 
Environmental  Protection  Agency, 

345  Courtland  Street,  Atlanta,  Georgia 
30365 

Air  Protection  Branch,  Georgia 
Environmental  Protection  Division, 
Georgia  Department  of  Natural 
Resources,  205  Butler  Street, 
Southeast,  room  1162,  East  ’Tower, 
Atlanta,  Georgia  30334 
Effective  immediately,  all  requests, 
applications,  reports  and  other 
correspondence  required  pursuant  to 
the  newly  delegated  standards  should 
not  be  submitted  to  the  Region  IV  office, 
but  should  instead  be  submitted  to  the 
following  address:  Mr.  Robert  H. 
Collom,  Chief,  Air  Protection  Branch, 
Georgia  Environmental  Protection 
Division,  Georgia  Department  of  Natural 
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Resources,  205  Butler  Street,  SE..  room 
1162,  East  Tower.  Atlanta,  Georgia 
30334. 

FOR  FURTHER  INFORMATK)N  CONTACT: 
Diane  Altsman  of  the  EPA  Region  TV  Air 
Programs  Branch  at  (404)  347-2864  and 
at  the  above  EPA  address. 
SUPPLEMENTARY  MFORMAHON:  Section 
301,  in  conjunction  with  sections  110, 
111(c)(1),  and  112(d)(1)  of  the  Clean  Air 
Act  as  amended  November  15. 1990, 
authorize  the  Administrator  to  delegate 
his  authority  to  implement  and  enforce 
the  standards  set  out  in  40  CFR  part  61, 
National  Emission  Standards  for 
Hazardoxis  Air  Pollutants  (NESHAPS), 
and  to  implement  and  enforce  the 
standards  set  out  in  40  CFR  part  60, 

New  Source  Performance  Standards 
(NSPS). 

After  a  thorough  review  of  the 
categories  requested  for  delegation,  the 
Regional  Administrator  determined  that 
such  delegation  was  appropriate  for 
these  source  categories  with  the 
conditions  set  forth  in  the  original 
delegation  letter  of  May  3, 1976,  and 
subsequent  delegation  letters  of  August 
8, 1977,  and  June  17, 1985. 

EPA,  thereby,  delegated  its  authority 
for  40  CFR  part  60  and  part  61  as 
follows: 

40  CFR  Part  60 — New  Categories  for 
NSPS 

Subpart  BBB — Rubber  Tire  Manufacturing 
Industry,  except  §  60.543(c)(2)(ii)(B). 

Subpart  DDD — ^VCX]  Emissions  From  The 
Polymer  Manufacturing  Industry  except 
§60.562-2(c). 

Subpart  III — VOC  Emissions  From  SOCMl 
Air  Oxidation  Unit  Processes,  except 
§  60.613(e). 

Subpart  KKK — Onshore  Natural  Gas 
Processing. 

Subpart  NNN — ^VOC  Emissions  From 
SOCMl  Distillation  Operations,  except 
§  60.663(e). 

Subpart  QQQ — VOC  Emissions  From 
Petroleum  Refinery  Wastewater  Systems. 

Subpart  SSS — Magnetic  Tape  Crating 
Facilities,  except  §  60.711  (a)(16), 
§60.713(b)(l)(i).S60.713(b)(l)(ii). 
§60.713(b)(5)(i).  §  60.713(d),  §  60.715(a)  and 
§60.716. 

Subpart  TTT — Plastic  Parts  For  Business 
Machine  Crating,  except  §  60.723(b)(1). 

§  60.723(b)(2)(i)(C).  §  60.723(b)(2)(iv). 

§  60.724(e),  §  60.725(b). 

Subpart  VW — Polymeric  Crating  Of 
Supporting  Substrates  Facilities  except 
§  60.743(a)(3)(v)(A)  ft  (B),  §  60.743(e). 

§  60.745(a)  and  §60.746. 

40  CFR  Part  60 — Revised  Categories 
for  NSPS 

Subpart  D — Fossil-Fuel  Fired  Steam 
Generators. 

Subpart  Da — ^Electric  Utility  Steam 
Cienerating  Units. 


Subpart  E — Incinerators. 

Subpart  F — Portland  Cement  Plants. 
Subpart  G — Nitric  Acid  Plants. 

Subpart  H — Sulfuric  Acid  Plants. 

Subpart  I — ^Mlx  Asphalt  Facilities. 

Subpart  L — Secondary  Lead  Smelters. 
Subpart  M — Secondary  Brass  and  Bronze 
Ingot  Production  Plants. 

Subpart  N — Iron  and  Steel  Plants. 

Subpart  Na — Secondary  Emissions  Prom 
Basic  Oxygen  Process  Steel  Facilities. 

Subpart  O — Sewage  Treatment  Plants, 
except  §  60.153(e). 

Subpart  P — Primary  Copper  Smelters. 
Subpart  Q — Primary  Zinc  Smelters. 

Subpart  R — Primary  Lead  Smelters. 

Subpart  S — Primary  Aluminum  Reduction 
Plants. 

Subpart  T — Phosphate  Fertilizer  Industry: 
Wet  P^ess  Phosphoric  Acid  Plants. 

Subpart  U — ^Phosphate  Fertilizer  Industry: 
Superphosphoric  Acid  Plants. 

^bpart  V — Phosphate  Fertilizer  Industry: 
Diammonium  Phosphate  Plants. 

Subpart  W — Phosphate  Fertilizer  Industry; 
Triple  Superphosphate  Plants. 

Subpart  X — Phosphate  Fertilizer  Industry: 
Granular  Triple  Superphosphate. 

Subpart  Y — Coal  Preparation  Plants. 
Subpart  Z — ^Ferroalloy  Production 
Facilities. 

Subpart  AA — Steel  Plants:  Electric  Arc 
Furnaces. 

.Subpart  AAa — Steel  Plants:  Electric  Arc 
Furnaces  and  Argon-Oxygen  Decarburization 
Vessels. 

Subpart  BB — Kraft  Pulp  Mills. 

Subpart  CC — Glass  Manufacturing  Plants. 
Subpart  DD — Grain  Elevators. 

Subpart  GG — Stationary  Gas  Turbines, 
except  §  60.334(b)(2)  and  §  60.335(f)(1). 
Subpart  HH — Lime  Manufacturing  Plants. 
Subpart  KK — Lead-Acid  Battery 
Manufacturing  Plants. 

Subpart  LL — Metallic  Mineral  Processing 
Plants. 

Subpart  NN — Phosphate  Rock  Plants. 
Suhpart  PP — Ammonium  Sulfate 
Manufacture. 

Subpart  UU — Asphalt  Processing  and 
Asphalt  Roofing  Manufacture,  except 
§  60.474(g). 

Subpart  W — ^Equipment  Leaks  of  VOC  In 
SOCMl,  except  §  60.482-l(c)(2)  and  §60.484. 

Subpart  XX — Bulk  Gasoline  Terminals, 
except  §  60.502(e)(6). 

Subpart  LLL — Onshore  Natural  Gas 
Processing. 

Subpart  OOO— Nonmetallic  Mineral 
Processing  Plants. 

Subpart  PPP — Wool  Fiberglass  Insulation. 

40  CFR  Part  61— New  Categories  for 
NESHAP 

Subpart  L — Benzene  Emissions  From  Coke 
By-Product  Recovery  Plants,  except 
§  61.136(d). 

Subpart  Y — Benzene  Emissions  From 
Benzene  Storage  Vessels,  except  §61.273. 

Subpart  BB — Benzene  Emissions  From 
Benzene  Transfer  Operations. 


40  CFR  Part  61 — Revised  Categories 
for  NESHAP 

Subpart  FF — Benzene  Waste  Operations, 
except  §61.353. 

The  Administrator  retains  the 
exclusive  right  to  approve  equivalent 
and  alternative  test  methods, 
continuous  monitoring  procedures,  and 
reporting  requirements.  Therefore,  the 
noted  sections  of  the  requested  NSPS 
and  NESHAPS  standards  are  among  the 
sections  which  may  not  be  delegate 

The  EPA  hereby  notifies  the  public 
that  it  has  delegated  the  authority  over 
certain  NSPS  and  NESHAP  subparts  to 
tlie  State  of  Georgia. 

The  Office  of  Management  and  Budget 
exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

This  notice  is  issued  under  the 
authority  of  sections  101, 110,  111,  112, 
and  301  of  the  Clean  Air  Act,  as 
amended  (42  U.S.C  7401,  7410,  74121, 
7412,  and  7601). 

Patrick  M.  Tobin, 

Acting  Regional  Administxator. 

(FR  Doc.  62-31748  Filed  12-31-92;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
46  CFR  Part  15 
[CGO  86-061] 

RIN  2115-AD38 

Waiver  of  Crewmember  Citizenship 
Requirements 

AGENCY:  Coast  Guard,  IX3T. 

ACTION:  Final  rule. 

SUMMARY:  In  an  interim  final  rule 
published  on  January  12, 1990,  the 
Coast  Guard  amended  the  regulations 
concerning  the  use  of  non-U.S.  citizens 
as  licensed  individuals  and  unlicensed 
seamen  on  U.S.  documented  vessels  to 
provide  a  general  waiver  for  offshore 
supply  vessels  (OSVs)  operating  out  of 
foreign  ports,  and  mobile  ofishore 
drilling  units  (MODUs)  operating 
beyond  the  water  above  the  U.S.  Outer 
Continental  Shelf.  This  action  was 
necessary  to  allow  these  vessels  to 
operate  in  areas  subject  to  foreign 
jurisdiction  where  local  citizenship 
requirements  may  apply  and  where 
recruitment  of  U.S.  citizens  may  be 
impractical.  The  intent  of  this  action 
was  to  allow  these  operations  to  be 
conducted  without  obligating  the 
operators  to  request  individual  waivers 
for  each  situation  in  which  a  non-U.S. 
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citizen  may  be  employed  or  engaged. 
This  rule  adopts  the  interim  final  rule 
without  change. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
February  3, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Christopher  Young,  Project  Manager, 
Office  of  Marine  ^fety.  Security  and 
Environmental  Protection  (G-MVP), 
telephone  (202)  267-0229. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Mr. 
Christopher  Yoimg,  Project  Manager, 
Office  of  Marine  Safety,  Security  and 
Environmental  Protection,  and  Mr. 
Nicholas  Grasselli,  Project  Counsel, 
Office  of  Chief  Coxmsel. 

Regulatory  History 

On  January  12, 1990,  the  Coast  Guard 
published  an  interim  final  rule  entitled 
“Waiver  of  Crewmember  Citizenship 
Requirements”  in  the  Federal  Register 
(55  FR 1210).  The  Coast  Guard  received 
11  letters  commenting  on  the  interim 
final  rule.  A  public  hearing  was  not 
requested  and  one  was  not  held. 

Background  and  Purpose 

The  Commercial  Fishing  Industry 
Vessel  Anti-Reflagging  Act  of  1987 
(Public  Law  100-239,  as  amended  in 
Public  Law  100-255)  authorized  the 
Secretary  of  Transportation  to  waive, 
except  with  respect  to  the  master,  the 
requirement  that  the  licensed 
individuals  and  75  percent  of  the  total 
number  of  unlicensed  seamen  on  board 
a  U.S.  documented  vessel  must  be 
citizens  of  the  United  States  (46  U.S.C. 
8103(b)(3)).  This  authority  has  been 
delegated  to  the  Coast  Guard  (49  CFR 
1.46(b)). 

In  accordance  with  46  U.S.C. 
8103(b)(3).  a  waiver  may  be  granted 
with  respect  to  the  following: 

'  (a)  An  offshore  supply  vessel  or  other 
similarly  engaged  vessel  of  less  than 
1600  gross  tons  that  operates  ftom  a 
foreign  port; 

(b)  A  mobile  oftshore  drilling  imit  or 
other  vessel  engaged  in  support  of 
exploration,  exploitation,  or  production 
of  offshore  mineral  energy  resources 
operating  beyond  the  water  above  the 
Outer  Continental  Shelf;  and 

(c)  Any  other  vessel  if  the  Secretary  of 
Transportation  (Coast  Guard) 
determines,  after  an  investigation,  that 
qualified  seamen  who  are  citizens  of  the 
United  States  are  not  available. 

This  regulatory  action  establishes  a 
waiver  only  with  respect  to  oftshore 
supply  vessels  (OSVs)  that  operate  from 
a  foreign  port,  and  mobile  offshore 


drilling  units  (MODUs)  operating 
beyond  the  water  above  the  U.S.  Outer 
Continental  Shelf  (as  defined  in  43 
U.S.C.  1331(a)). 

An  OSV  is  defined  in  46  U.S.C. 
2101(19)  as  “a  motor  vessel  of  more 
than  15  gross  tons  but  less  than  500 
gross  tons  that  regularly  carries  goods, 
supplies,  or  equipment  in  support  of 
exploration,  exploitation,  or  production 
of  offshore  mineral  onenergy  resources 
and  is  not  a  small  passenger  vessel." 

A  MODU  is  defined  in  46  U.S.C. 
2101(15a)  as  “a  vessel  capable  of 
engaging  in  drilling  operations  for  the 
exploration  or  exploitation  of  subsea 
resources.” 

Waivers  from  citizenship 
requirements  with  respect  to  other  - 
vessels,  including  vessels  engaged  in 
operations  similar  to  those  of  OSVs  or 
MODUs,  are  not  within  the  scope  of  this 
rulemaking.  Waivers  for  these  vessels 
are  considered  by  the  Coast  Guard  only 
on  an  individual  basis. 

Discussion  of  Comments  and  Changes 

The  11  comments  received  expressed 
a  division  of  opinions  based  on  a  variety 
of  concerns.  In  most  cases,  opposition  to 
the  rule  was  qualified  by  comments  on 
the  appropriate  use  of  a  general  waiver, 
and  support  for  the  rule  was  qualified 
by  comments  on  the  limited  scope  of  the 
waiver.  Three  comments  expressed 
general  opposition  to  any  waiver  which 
allows  the  employment  of  non-U.S. 
citizens  on  U.S.  documented  vessels. 
Four  comments  were  opposed  to  the  use 
of  a  general  waiver  procedure  to  exempt 
certain  U.S.  vessels  from  citizenship 
requirements.  Three  comments 
expressed  support  for  the  rule  but 
wanted  it  broadened  to  include 
additional  vessels.  One  comment 
expressed  concern  regarding  the 
availability  of  radio  officers  but  did  not 
take  any  position  which  was  relevant  to 
the  present  rulemakins. 

Tne  views  expressea  in  the  11 
comments  related  to  the  following 
general  issues:  (1)  The  consistency  of 
the  rule  with  congressional  intent;  (2) 
the  use  of  a  general  as  opposed  to  an 
individual  waiver  process;  (3)  the  scope 
of  the  general  waiver;  (4)  the 
responsibility  of  the  master  to  determine 
whether  non-U.S.  citizens  are  qualified 
for  crewmember  positions;  (5)  the  effect 
of  foreign  law  on  a  U.S.  vessel  while  it 
is  operating  in  water  subject  to  foreign 
jurisdiction;  and  (6)  the  amendment  of 
46  CFR  15.720(a)  to  reflect  a  statutory 
revision  allowing  substitution  of  U.S. 
crewmembers  by  non-U.S.  citizens  on  a 
U.S.  vessel  on  a  foreign  voyage  until  the 
vessel’s  return  to  a  port  where  a  U.S. 
citizen  can  be  obtained  expeditiously. 
Each  of  these  issues  is  discussed  below. 


1.  Congressional  Intent 

The  interim  final  rule  was  described 
as  inconsistent  with  the  intent  of 
Congress  by  both  those  who  supported 
and  those  who  opposed  the  rule.  Several 
comments  quoted  sections  of  the  House 
Report  relating  to  the  statutory 
provision  which  authorizes  this 
regulation.  The  relevant  paragraph 
states  as  follows: 

The  Committee  recognized  that  the 
practice  of  employing  a  limited  number  of 
American  citizens  on  offshore  supply  vessels 
and  mobile  offshore  drilling  units  when 
operating  in  foreign  territorial  waters  or  on 
the  high  seas  or  beyond  the  waters  above  our 
Outer  Continental  Shelf  would  have  to  be 
continued.  Therefore,  the  Secretary  of  the 
Department  in  which  the  Coast  Guard  is 
op>erating  (currently  Transportation)  has  been 
granted  authority  to  waive  the  citizenship 
requirement  in  specific  and  limited  cases. 

The  existing  authority  of  the  Secretary  to 
authorize  a  reduction  in  citizenship 
requirements  after  an  investigation  shows 
that  this  authority  cannot  be  used  under 
normal  circumstances  and  should  only  be 
used  when  a  cause  and  effect  shortage  is 
adequately  investigated  and  documented.  For 
example,  a  sudden  mobilization  effort  in 
which  sufficient  citizen  seamen  are  not 
available,  such  as  occurred  in  the  Korean  and 
Vietnam  conflicts,  might  call  for  a  reduction 
in  citizenship  requirements  documented  after 
an  adequate  investigation.  (House  Report 
100-423,  pages  10  and  11). 

One  comment  said  “these  sentences 
establish  beyond  doubt  that  the 
Congress  did  not  intend  this  waiver 
authority  to  be  used  in  a  general  or 
blanket  manner  or  without  a  case-by¬ 
case  investigation.” 

Another  comment  expressed  the  same 
view  and  said  the  report  language 
indicated  that  waiver  authority  was  only 
to  be  used  “in  specific  and  limited 
cases”  and  “clearly  shows  that  Congress 
never  intended  to  allow  citizenship 
requirements  to  be  waived  in  a  general 
manner,  without  a  case-by-case 
investigation.” 

In  contrast  to  this  view,  a  comment 
supporting  the  general  waiver  cited  this 
report  language  and  the  wording  of  the 
statute  to  argue  that  the  limited  scope  of 
the  waiver  was  inconsistent  with 
congressional  intent.  Instead,  according 
to  this  view.  Congress  intended  for  the 
waiver  to  be  granted  not  only  to  OSVs 
but  also  to  “other  similarly  engaged 
vessels.”  Restricting  ffie  waiver  to  OSVs 
as  defined  in  46  U.S.C.  2101(19) 
excluded  other,  similarly  engaged 
vessels  of  less  than  1600  gross  tons 
which,  in  this  person’s  opinion. 
Congress  intended  to  be  covered  by  the 
waiver.  The  comment  said  the 
regulations  were  “too  restrictive,  do  not 
carry  out  the  intent  of  Congress,  and  do 
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not  sufficiently  address  the  needs  of  our 
[offshore  oil  and  gas]  industry." 

Two  other  comments  said  the 
wording  of  46  U.S.C  B103(b)(3)  itself 
expressi^  the  "intent”  to  include  "other 
similarly  engaged  vessels  of  less  than 
1600  gross  tons"  and  "other  vessels 
engaged  in  support  of  exploration, 
exploitation,  or  production  of  offshore 
mineral  energy  resources  operating 
beyond  the  water  above  the  Outer 
Continental  Shelf’  in  the  general 
waiver.  One  of  the  comments  said 
"clearly,  Congress  intended  for  [these 
other  vessels]  to  be  treated  the  same  as 
OSVs  and  MODUs." 

The  Coast  Guard  interprets  the 
paragraph  from  the  House  Report 
quoted  above  as  describing  two  separate 
and  distinct  situations.  First,  the 
Committee  on  Merchant  Marine  and 
Fisheries  recognized  that  the  practice  of 
employing  non-U.S.  citizens  on  OSVs 
and  MODUs  when  operating  in  foreign 
territorial  waters  or  on  the  high  seas  or 
beyond  the  waters  above  the  U.S.  Outer 
Continental  Shelf,  needed  to  be 
continued.  "Therefore”  authority  was 
granted  to  waive  the  citizenship 
requirement  "in  specific  and  limited 
cases.”  The  Coast  Guard  understands  46 
U.S.C.  8103(b)(3)  (A)  and  (B)  codify  the 
specific  and  limited  cases  in  which 
waivers  are  intended  to  be  granted.  The 
operational  criteria  in  those  subsections 
are  very  specific  and  limited.  The  fact 
that  the  waiver  in  the  present  rule 
applies  to  a  class  of  vessel  rather  than 
a  specific  ship  does  not  render  the  rule 
incompatible  with  the  report  language: 
the  report  does  not  state  that  each  vessel 
must  be  considered  for  a  waiver 
individually:  it  states  that  the  cases 
must  be  specific  and  limited,  as  they 
indeed  are  when  the  statutory  criteria 
are  applied. 

The  Coast  Guard  understands  the 
second  situation  described  in  the 
Committee’s  report  to  include  all  other 
cases,  where  it  can  be  determined  that 
qualified  U.S.  citizens  are  not  available. 
Authority  to  issue  a  wavier  in  this 
situation  existed  in  46  U.S.C.  8103(b) 
prior  to  the  enactment  of  the  1987  Anti- 
Reflagging  Act  and  is  "retained” 

]  according  to  the  report  language.  This 
authority,  according  to  the  report, 
"cannot  be  used  under  normal 
circumstances  and  should  only  be  used 
when  a  cause  and  effect  shortage  is 
adequately  investigated  and 
documented.”  An  example — sudden 
mobilization  during  a  military  conflict— 
is  provided  in  the  report.  There  is  no 
indication  that  the  Committee  intended 
for  this  condition  to  be  met  before  a 
waiver  could  be  issued  with  respect  to 
OSVs  and  MODUs  in  the  specific  and 


limited  cases  described  in  the  first 
portion  of  the  paramph. 

The  wording  ana  structure  of  46 
U.S.C.  8103(b)(3)  is  entirely  consistent 
with  the  Coast  Guard’s  understanding  of 
the  language  in  the  House  Report. 
Waivers  may  be  issued  in  two  specific 
and  limited  cases;  OSVs  or  other 
similarly  engaged  vessels  of  less  than 
1600  gross  tons  when  operating  hum  a 
foreign  port  (subsection  (A));  and 
MODUs  or  other  vessels  engaged  in 
support  of  exploration,  exploitation,  or 
production  of  offshore  mineral  energy 
resources  when  operating  beyond  the 
water  above  the  U.S.  Outer  Continental 
Shelf  (Subsection  (B)).  Waivers  may  also 
be  issued  in  a  third  category:  “any  other 
vessel”  if  the  Coast  Guard  determines, 
after  an  investigation,  that  qualified 
seamen  who  are  citizens  of  the  United 
States  are  not  available. 

Therefore,  it  is  the  Coast  Guard’s  view 
that  Congress  intended  for  waivers  to  be 
considered  under  three  separate  criteria, 
and  the  provisions  of  46  U.S.C. 

8103(b)(3)  do  not  preclude  the  use  of  a 
general  waiver  when  it  is  applied  to  the 
specific  and  limited  cases  described  in 
46  U.S.C.  8103(b)(3)  (A)  and  (B). 

2.  Use  of  General  Waiver  Process 

Three  comments  expressed 
opposition  to  granting  any  waiver  of 
citizenship  requirements  to  U.S. 
documented  vessels,  on  the  basis  that 
this  discouraged  the  employment  of 
U.S.  citizens  or  denied  U.S.  citizens 
certain  career  opportunities. 

The  Coast  Guard  must  respect  the 
statutory  provisions  which  authorize 
waivers  of  citizenship  requirements.  As 
House  Report  100-423  states:  "the 
Committee  recognized  that  the  practice 
of  employing  a  limited  number  of 
American  citizens”  on  certain  OSVs  and 
MODUs  "would  have  to  be  continued.” 
The  statutory  provisions  are  very  clear 
as  to  the  criteria  to  be  applied  in 
granting  waivers  to  these  vessels.  An 
individual  request  to  waive  a 
citizenship  requirement  for  ah  OSV  or 
MODU  that  met  the  operational 
conditions  stated  in  46  U.S.C. 
8103(b)(3)(A)  or  (B)  would 
automatically  be  granted  a  waiver 
request  as  long  as  there  was  no  reason 
to  doubt  the  vessel  was  actually 
operating  from  a  foreign  port  or  beyond 
the  water  above  the  U.S.  Outer 
Continental  Shelf.  Therefore,  the 
exercise  of  waiver  authority  in  these 
conditions  is  considered  to  be  strictly  in 
accordance  with  the  statutory 
provisions. 

Three  comments  expressed 
opposition  to  the  use  of  a  general  waiver 
procedure  and  believed  a  waiver  should 
be  issued  only  on  a  case-by-case  basis. 


Representative  of  this  view  was  one 
letter  which  said  treating  waivers  "in  an 
unlimited,  general  sense  of  whole 
classes  of  vessels  without  specific 
justification”  would  set  a  “bad 
precedent”  and  would  lead  to  an 
expansion  of  general  waivers  "to  other 
kinds  of  vessels,  even,  eventually,  the 
entire  U.S.  flag  fleet.” 

As  explained  above,  the  Coast  Guard 
is  convinced  that  Congress  allowed  for 
a  general  waiver  process  in  46  U.S.C 
8103(b)(3).  The  primary  argument  in 
favor  of  a  general  waiver  for  certain 
OSVs  and  MODUs  was  presented  in  the 
preamble  to  the  interim  final  rule,  as 
follows;  "The  Coast  Guard  is  of  the  view 
that  the  operational  conditions 
established  in  the  Act  for  OSVs  and 
MODUs  are  sufliciently  clear  that  there 
is  no  need  for  a  case-by-case  evaluation 
of  applications  for  waivers  for  vessels 
which  meet  these  conditions.”  In  other 
words,  the  criteria  stated  in  46  U.S.C. 
8103(b)(3)(A)  and  (B)  are  specific  and 
objective  and  can  be  described 
unambiguously  for  application  of  a 
general  waiver  to  a  limited  class  of 
vessels.  Each  vessel  operator  knows  for 
certain  whether  or  not  non-U.S.  citizens 
can  be  employed  on  a  particular  vessel 
under  the  general  waiver,  and  approval 
does  not  require  an  exercise  of  agency 
discretion  on  a  case-by-case  basis. 

In  the  view  of  one  comment,  this 
general  waiver  will  set  a  precedent 
which  will  be  broadened  to  include 
other  classes  of  vessels  in  the  future. 

The  Coast  Guard  finds  that  a  general 
waiver  is  only  appropriate  to  the  extent 
that  specific  and  limited  circumstances 
exist  which  justify  this  process.  There 
are  currently  no  plans  to  expand  the 
general  waiver  procedure  to  any  classes 
of  vessel  other  than  those  identified  in 
the  present  rule. 

Tne  Coast  Guard  does  not  agree  with 
the  view  of  one  comment  which 
asserted  that  a  waiver  should  only  be 
used  when  a  shortage  of  qualified  U.S. 
citizens  is  adequately  investigated  and 
documented.  This  is  a  separate  statutory 
test  which  applies  under  46  U.S.C. 
8103(b)(3)(C)  to  vessels  other  than  the 
OSV’s  and  MODU’s  described  in  46 
U.S.C.  8103(b)(3)  (A)  and  (B). 

3.  Scope  of  the  General  Waiver 

Three  comments  expressed  support 
for  the  general  waiver  but  arguea  that  it 
was  too  narrow  and  should  be 
broadened  to  include  vessels  other  than 
OSV’s  and  MODUs  which  are  engaged 
in  similar  activities,  as  provided  in  46 
U.S.C.  8103(b)(3)  (A)  and  (B).  These 
comments  argued  that  Congress  clearly 
intended  for  these  vessels  to  be  covert 
by  the  waiver.  One  comment  said  such 
a  narrow  waiver  was  “unfair”  to 
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operators  of  the  other  stmilarly-engaged 
vessels  which  are  faced  with  the  same 
difficulties  when  operating  under 
foreign  jurisdiction. 

In  drafting  the  general  waiver  in  this 
rule,  the  Coast  Guard  has  selected  the 
elements  of  46  U.S.C  8103(bK3)  which 
are  clear  and  unambiguous  and  require 
no  exercise  of  agency  discretion  to 
determine  whemer  a  particular  vessel  is 
operating  under  the  conditions  for 
which  citizenship  requirements  are 
waived.  This  is  entirely  consistent  with 
the  congressional  intent  to  apply  the 
waiver  in  specific  and  limited  cases. 

The  terminologynsed  in  46  U.S.C. 
8103(bK3)  with  respect  to  these  “other 
vessels"  is  not  as  precise  and 
unambiguous  as  the  terms  used  with 
respect  to  OSVs  and  MODU’s.  In 
particular,  the  phrase  “other  similarly 
engaged  vessel”  in  46  U.S.C 
8103(b)(3)(A)  is  not  as  objective  as  the 
statutorily  defined  “offshore  supply 
vessel":  and  the  phrase  “other  vessel 
engaged  in  suppcut  of  exploration, 
exploitation,  or  production  of  ottAore 
mineral  energy  resources"  is  not  as 
precise  as  the  statutorily  defined  term 
“Mobile  Offshore  Drilling  Unit" 

The  use  of  a  general  waiver  for  OSVs 
and  MODUs  does  not  preclude  the 
issuance  of  an  individual  waiver  to  any 
other  vessel  which  is  determined  by  the 
Coast  Guard  to  meet  the  criteria 
described  in  46  U.S.C  8103(bK3)  (A) 
and  (B).  However,  the  Coast  Guard  has 
not  had  any  reqiiests  for  waivers  for 
these  vessels:  and,  until  further 
infcsrmation  becomes  available  about  the 
precise  operational  circumstances  of 
these  “other"  vessels  which  could  be 
used  in  drafting  a  specific  and  limited 
waiver,  the  Coast  Gkiard  will  evaluate 
any  such  waiver  requests  only  on  a  case- 
by-case  basis. 

4.  Responsibility  of  the  Master  to 
Determine  Equivalent  Qfialipcations 

One  comment  expressed  concern  that 
the  Coast  G\iard  wi^s  in  effect  delegating 
Coast  Guard  authority  to  vessel  masters 
by  requiring  the  master,  under  46  CFR 
15.720(d),  to  assure  that  any  non-U.S. 
citizen  replacement  holds  “a  license  or 
doounent  which  is  equivalent  in 
experience,  training,  and  other 

Jualifications  to  the  U.S.  license  or 
ocument  required  for  the  position 
*  *  In  the  opinion  of  \bit  comment, 
the  responsibility  for  determining  who 
is  qualified  should  be  performed  by  the 
Co^  Guard  on  a  caseA}y-case  basis,  and 
it  is  unreasonable,  in  the  absence  of  a 
“world  uride  guide  of  equivalencies,"  to 
expect  a  master  to  determine  that  a 
foreign  seaman  is  qualified  to  be 
engaged  in  a  position  on  a  U.S.  ship. 


As  a  note,  46  CFR  15.720(d)  is  only 
a  renumber^  and  editorially  revised 
version  of  an  existing  provision.  This 
provisi(m  was  first  promulgated  as  an 
interim  final  rule  in  1987  (52  FR  38654, 
October  16, 1987)  after  it  had  been 
proposed  in  a  supplemental  notice  of 
proposed  rulemaVing  (SNPRM)  as  part 
of  a  revision  of  the  manning  regulations 
previously  contained  in  46  CFR  part  157 
(50  FR  43363,  October  24, 1985).  There 
were  no  comments  submitted  on  this 
provision  at  that  time. 

Section  15.720(d)  should  be 
understood  not  to  delegate  authority  but 
to  assign  a  responsibility  to  the  master. 
The  Coast  Gu^’s  authority  to  certify 
that  an  individual  meets  certain 
qualifications  and  to  issue  that 
individual  a  license  or  document  has 
not  been  delegated.  The  master  is 
required  to  ensure  that  non-U.S.  citizen 
replacements  have  documentary 
evidence  to  indicate  they  are  qualified 
to  act  in  a  certain  capacity  on  the  vessel 
(i.e.,  that  their  experience,  training  and 
other  qualifications  are  equivalent  to 
those  required  for  a  comparable  U.S. 
license  or  document).  The  master’s 
judgment  is  not  used  as  a  substitute  for 
Coast  Guard  determinations  of 
qualification  or  as  the  basis  for 
certification  of  competence  for  any  level 
of  ability  except  for  performing  duties  in 
a  specific  position  on  a  specific  vessel. 

5.  The  Effect  of  Foreign  Law  on  a  U.S. 
Vessel  While  It  Is  Operating  in  Water 
Subject  to  Foreign  Jurisdiction 

Two  different  concerns  were 
expressed  by  two  comments  on  the 
influence  of  foreign  law  on  a  policy  of 
waiving  citizenship  on  U.S.  ships  which 
operate  on  waters  subject  to  foreign 
jurisdiction.  One  comment  said  it  was 
inappropriate  for  the  Coast  Guard  to 
promulgate  the  waiver  rule  on  the  basis 
that  U.S.  vessels  must  operate  in  areas 
subject  to  foreign  jurisdiction  where 
local  citizenship  laws  may  apply,  since 
under  international  law  principles,  the 
flag  State  of  a  ship  has  exclusive 
jurisdiction  over  shipboard  matters 
relating  to  the  internal  order  and 
economy  of  the  vessel. 

The  Coast  Guard  is  not  convinced  that 
the  comment  has  identified  a  conflict 
between  the  waiver  rule  and 
international  principles  of  flag  State 
jurisdiction.  The  Coast  Guard  is 
convinced  that  these  matters  were  taken 
into  accoimt  when  the  statutory 
provision  allowing  for  waivers  was 
enacted  by  Congress.  A  foreign  citizen 
who  is  engaged  or  employed  on  a  U.S. 
flag  ship  in  accordance  with  this  general 
waiver  should  be  subject  to  U.S. 
jurisdiction  to  the  same  extent  as  a 
foreign  citizen  employed,  for  example. 


to  fill  a  vacancy  in  accordance  with  46 
U.S.C.  8103(e).  Hie  fact  that  a  foreign  • 
country  requires,  as  the  point  was 
expressed  by  another  comment, 
employment  of  “indigenous  crews  as  a 
condition  of  resource  development"  in  - 
their  offshore  areas,  does  not  in  itself 
alter  the  scope  of  flag  State  jurisdiction 
over  shipbowd  matters. 

Another  comment  expressed  concern 
about  the  aspect  of  the  general  waiver, 
stating  there  were  a  number  of  “legal 
questions"  which  should  be 
“thoroughly  investigated"  by  the  U.S. 
Coast  Guard,  such  as  “what  disciplinary 
action  will  be  available  to  the  Masters 
aboard  U.S.-flag  OSVs  and  MODUs  with 
foreign  crews"  and  “can  the  U.S.  Coast 
Guard  prosecute  non-U.S.  citizens 
engaged  in  waters  subject  to  foreign 
jurisdiction  aboard  U.S.-documented 
vessels?"  While  the  Coast  Guard  agrees 
that  there  may  be  complicated  legal 
issues  in  recruiting  foreign  citizens  to 
work  on  a  U.S.  vessel  which  is  operating 
in  waters  subject  to  the  jurisdiction  of 
a  foreign  country  and  subject  to 
conditions  imposed  by  that  country, 
these  questions  are  not  unique  to  this 
rulemaking.  Furthermore,  in  the  absence 
of  any  specific  factual  scenario,  any 
attempt  to  address  these  complicated 
questions  would  be  vague  and  possibly 
misleading.  In  the  most  general  terms, 
the  Coast  Guard  is  of  the  view  that  the 
master  and  crew  on  a  U.S.  documented 
vessel  are  subject  to  the  full  application 
of  U.S.  laws  aaid  regulations  and  any 
agreements  which  die  U.S.  has  entered 
with  countries  which  have  jurisdiction 
over  waters  where  that  vessel  is 
operating. 

6.  Revision  of  46  CFR  15.720(a)  to 
Reflect  Statutory  Change 

The  1987  Anti-Reflagging  Act  revised 
46  U.S.C.  8103(e)  by  allowing  the 
recruitment  of  a  non-U.S.  citizen  to  fill 
the  vacancy  on  a  U.S.  documented 
vessel  on  a  foreign  voyage  only  “until 
the  vessel’s  return  to  a  port  at  which  in 
the  most  expeditious  manner  a 
replacement  who  is  a  citizen  of  the 
United  States  can  be  obtained."  The 
previous  version  of  46  U.S.C.  8103(e) 
allowed  the  substitution  by  a  non-U.S. 
crewmember  “until  the  vessel’s  first 
rettim  to  a  United  States  port  at  which 
a  replacement  who  is  a  citizen  of  the 
United  States  can  be  obtained.”  The 
revision  also  allows  the  substitution 
with  respect  to  every  position  “except 
the  master  and  the  radio  officer” 
(whereas  the  prior  language  excepted 
only  the  master).  Since  the  amendments 
bring  the  regulation  in  line  with  the 
current  statutory  language,  the  revision 
of  46  CFR  15.720  is  considered  editorial 
in  nature.  Two  comments  expressed 
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specific  support  for  these  clxanges  in  the 
rules. 

Regulatory  Evaluation 

This  rule  is  not  major  under  the 
Executive  Order  12291  and  not 
significant  under  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  26, 
1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  further  regulatory 
evaluation  is  unnecessary.  In  effect  this 
rule  is  permitting  vessels  to  continue  to 
operate  according  to  current  industry 
practice. 

Small  Entities 

Because  this  rule  is  essentially 
procedural  and  will  permit  the  affected 
vessels  to  operate  according  to  current, 
longstanding  industry  practice,  the 
economic  impact  of  this  action  is 
expected  to  be  minimal.  Therefore,  the 
Coast  Guard  certifies  under  section 
605(b)  of  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.)  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  final  rule  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  analyzed  this 
rulemaking  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  it  has  been 
determined  that  the  action  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  assessment.  This  final  rule 
provides  a  general  waiver  for  offshore 
supply  vessels  (OSVs)  operating  out  of 
foreign  ports,  and  mobile  offshore 
drilling  units  (MODUs)  operating 
beyond  the  water  above  the  U.S.  Outer 
Continental  Shelf  to  use  non-U.S. 
citizens  as  licensed  individuals  and 
unlicensed  seamen  on  U.S.  documented 
vessels.  This  action  was  necessary  to 
allow  these  vessels  to  operate  in  areas 
subject  to  foreign  jurisdiction  where 
local  citizenship  requirements  may 
apply  and  where  recruitment  of  U.S. 
citizens  may  be  impractical.  Since  this 
rule  affects  the  manning  of  these 
specific  vessels  outside  of  State  waters, 
the  Coast  Guard  intends  to  preempt 
State  action  addressing  the  same  subject 
matter.  This  rule  adopts  the  interim 
final  rule  without  change. 


Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  section  2.B.2  of 
Commandant  Instruction  M16475.1B, 
this  proposal  is  categorically  excluded 
from  further  environmental 
documentation.  The  rule  is  procedural 
in  nature  and  permits  the  affected 
vessels  to  continue  to  operate  according 
to  current  industry  practice.  Therefore, 
this  is  included  in  the  categorical 
exclusion  in  subsection  2.B.2.1, 
“Administrative  actions  or  procedural 
regulations  and  policies  which  clearly 
do  not  have  any  environmental  impact.’* 
A  Categorical  Exclusion  Determination 
has  been  placed  in  the  docket. 

List  of  Subjects  in  46  CFR  Part  15 

Reporting  and  recordkeeping 
requirements.  Seamen,  Vessels. 

In  consideration  of  the  foregoing,  the 
interim  rule  amending  46  CFR  part  15 
which  was  published  at  55  FR  1210  on 
January  12, 1990,  is  adopted  as  a  final 
rule  without  change. 

By  direction  of  the  Commandant. 

Dated:  October  30, 1992. 

R.C.  North, 

Captain,  U.S.  Coast  Guard,  Deputy  Chief, 
Office  of  Marine  Safety,  Security  and 
Environmental  Protection. 

(FR  Doa  92-31914  Filed  12-31-92;  8:45  am) 
Btumo  CODE  4910-14-M 


FEDERAL  MARITIME  COMMISSION 
46  CFR  Part  514 
[Docket  No.  90-23] 

Tariffs  and  Service  Contracts;  First 
Interim  ATFI  Amendments 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Interim  rule. 

SUMMARY:  In  order  to  implement  the 
Federal  Maritime  Commission’s 
(“Commission’s”  or  “FMC’s”) 
Automated  Tariff  Filing  and  Information 
System,  the  Commission  issued  an 
interim  rule  on  August  12, 1992.  Several 
comments  were  fil^  to  the  interim  rule, 
and  these  amendments  address  those 
comments.  Additionally,  Part  514’s 
filing  requirement  for  military  rates 
(tenders)  is  noted  as  being  the  subject  of 
a  separate  rulemaking  proceeding. 
DATES:  Amendments  are  efiective  on 
February  3, 1993.  Further  written 
comments  in  response  to  this  notice 
may  be  submitted  by  April  30, 1993, 
and  again,  by  September  30, 1993. 
ADDRESSES:  Written  comments  (original 
and  IS  copies)  should  be  sent  to  Joseph 


C  Pciking,  Secretary,  Federal  Maritime 
Commission,  BOO  North  Capitol  Street, 
NW.,  Washington,  DC  20573-0001. 

FOR  FURTHER  INFORMATION  CONTACT*.  John 
Robert  Ewers,  Deputy  Managing 
Director,  Federal  Maritime  Commission, 
800  North  Capitol  Street,  NW., 
Washington,  DC  20573-0001,  (202)  523- 
5800. 

SUPPLEMENTARY  INFORMATION:  On  August 

12. 1992,  the  Federal  Maritime 
Commission  (“Commission”  or  “FMC”) 
issued  an  interim  rule  to  implement  the 
Commission’s  Automated  Tarifi  Filing 
and  Information  System  (“ATFI”  or  “the 
system”).  See  the  Federal  Register  of 
August  12, 1992,  at  57  FR  36248- 
36311.'  While  the  interim  regulations 
were  scheduled  to  go  into  effect  by 
September  11, 1992,  further  comments 
were  invited  to  be  filed  by  September 

30. 1992,  especially  on  the  format  for 
filing  the  essential  terms  of  service 
contracts  under  §  514.17. 

Comments  were  submitted  by: 

Conferences:  Asia  North  America 
Eastbound  Rate  Agreement  (ANERA), 
jointly  with  the  “8900”  Lines,  U.S. 
Atlantic  &  Gulf/Australia-New  Zealand 
Conference,  the  South  Europe/USA 
Freight  Conference,  and  Transpacific 
Westbound  Rate  Agreement  (tSvRA), — 
the  “Joint  Conferences,”  and  the  Trans¬ 
pacific  Freight  Conference  of  Japan  and 
the  Japan-Atlantic  and  Gulf  Freight 
Conference  (“TPFCJ/JAG”); 

Carriers:  Farrell  Lines,  Inc. 

(“Fanrell”),  Sea-Land  Service,  Inc. 
(“Sea-Land”),  and  Zim-American  Israeli 
Shipping  Co.,  Inc.  (“Zim”); 

Tariff  Services:  Pacific  ^ast  Tariff 
Bureau  (“PCTB”),  and  Rijnhaave 
Information  Service,  Inc.  and  World 
Tariff  Services,  Inc.,  a  Rijnhaave  Group 
Company  (“Rijnhaave”); 

Others:  Military  Sealift  Command 
(“MSC”)  within  the  Department  of  the 
Navy. 

Several  commenters  suggested  a 
“user-group”  approach  to  technical 
problems  (with  periodic  meetings).  'The 
Commission  believes  that,  if  the 
industry  is  interested  in  participating  in 
a  user  group,  it  should  take  the . 


'  Since  the  issuance  of  the  interim  rule  on  August 
12. 1992,  part  514  also  has  been  amended  in 
connection  with  other  regulatory  Initiatives.  See,  for 
example,  final  rules  in  the  Federal  Register  of 
September  28, 1992  (57  FR  44504);  September  29, 
1992  (57  FR  44697);  and  October  8. 1992  (57  FR 
46318).  which  provide  for,  respectively,  the 
reduction  of  notice  for  certain  rate  increases  in  the 
domestic  offshore  trades  to  7  working  days; 
relaxation  of  the  requirements  for  filing  of  financial 
documents  by  non-vessel-operating  common 
carriers  in  the  domestic  offshore  trades;  and  the 
amendment  of  service  contracts.  The  ATFI 
implementation  schedule,  as  well  as  proposed 
amendments  to  part  514  to  implement  section  502 
of  Public  Law  102-582.  are  being  addressed 
separately. 
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appropriate  steps  to  form  such  an  entity 
without  direct  FMC  involvement,  other 
than,  perhaps,  an  occasional  invitation 
to  address  the  group. 

Section-by*Section  Anal3r8i8 

The  following  addresses  other 
comments  received  and  the  resulting 
changes  in  Part  514,  if  any.  in  a 
sequence  which  tracks  the  affected 
sections  of  Part  514. 

514.2 —  Definitions 

As  suggested  by  the  Joint  Conferences, 
the  definition  of  “Alternate  Port 
Service”  is  revised.  As  requested  by 
Rijnhaave,  the  definitions  df 
“Combination  rate"  and  “Commodity 
description”  are  revised,  and  a  new 
definition  (cross  reference)  of 
“Intermodal  service”  is  added.  All 
suggested  changes  are  improvements, 
leading  to  more  acciuate  definitions  and 
concepts  within  ATFI. 

514.3 —  Exemptions  and  Exclusions 

With  regard  to  transportation  in 
foreign  commerce  of  U.S.  Department  of 
Defense  cargo  imder  terms  and 
conditions  negotiated  and  approved  by 
MSC  (see  §§  514.3(b)(4)  and 
514.9(b)(13)).  MSC  suggests  that  the  rule 
delete  the  term,  “American-flag”  so  that 
the  continuing  special  permission  (and 
electronic  implementation  thereof) 
applies  to  all  common  carriers,  both 
U.S.-  and  foreign-flag.  Farrell  and  Sea- 
Land  propose  diat  the  rule  be  changed 
to  eliminate  ATFI  filing  and  require 
only  hard  copy  filing  as  at  present.  (See 
also  discontinued  Docket  No.  92-25, 
Regulation  of  Military  Rates  Under  the 
Shipping  Act  of  1984.) 

Both  suggestions  are  broader  than  the 
provisions  of  part  514,  either  as 
proposed  or  finalized.  Accordingly,  the 
filing  of  military  tenders,  including  the 
above-described  comments,  will  be 
addressed  in  a  separate  proceeding. 

514.7 — Tariffs  and  Service  Contracts 

Under  §  514.7(k),  where  a  service 
contract  (and/or  essential  terms)  has 
been  allowed  (directed)  to  be  corrected, 
a  me-too  shipper  can  elect  to  continue 
with  or  without  the  changed  essential 
term(s).  This  also  would  apply  to 
amendments  of  service  contracts  and 
essential  terms,  now  permitted  under  a 
rule  promulgated  in  Docket  No.  92-21. 
While  ATFI  would  show  the  previous 
version  of  the  essential  terms  (in 
history),  it  would  not  show  that  one  or 
more  shippers  has  elected  to  continue 
with  the  previous  version  unless  the 
filer  is  required  to  enter  this  information 
(with,  peniaps,  a  special  ATFI  field  in 
which  to  put  it).  Rijnhaave  urges  the 
“filing  of  such  data  to  keep  ATFI  as 


viable  a  system  as  possible  to  meet  all 
contingency  essential  term 
applications.”  This  information,  while  it 
could  be  helpful  in  administering  me- 
too  provisions,  would  be  more  than  just 
the  filing  of  essential  terms  and  is, 
therefore,  outside  the  scope  of  the 
proposed  rule. 

In  paragraphs  (f)(4),  (1)(1)  and  (1)(2)  of 
§  514.7,  several  cross  reference  citations 
to  paragraphs  in  §  514.17  are  revised  to 
renect  &e  changes  described  in  the 
analysis  for  that  section. 

Paragraphs  (f)(3)  and  (h)(l)(iii)  of 
§  514.7  are  amended  to  require  the 
insertion  in  a  service  contract  of  the 
“FMC  File  Number,”  which  is  generated 
by  the  system  when  essential  terms  are 
electronically  filed  and  made  available 
to  the  filer  by  electronic  mail.  See  new 
§  514.17(d).  This  number  facilitates 
FMC  linkage  of  the  electronically-filed 
essential  terms  and  the  later,  physically- 
delivered-in-paper-form  service  contract 
itself.  Paragraph  (f)(3)  also  requires  that 
filers  of  any  service  contract  indicate  in 
their  transmittal  that  it  is  a  “me-too” 
contract,  if  that  is  the  case.  Many  filers 
do  this  at  present. 

514.8 — Electronic  Filing 

The  notice  issue,  including  the 
interim  rule  becoming  effective  on  30- 
days  (rather  than  90-days)  notice 
(similar  to  what  originally  appeared  to 
be  the  notice  period  for  implementation 
after  the  release  of  recent  software 
upgrades),  was  raised  by  a  commenter. 
The  Commission  will  continue  to  give 
the  industry  as  much  notice  as  possible 
in  order  that  they  can  be  ready  for 
implementation.  The  30-day  notice  for 
the  interim  rule,  for  example,  conforms 
to  the  guidelines  set  forth  in  the 
Administrative  Procedure  Act  (5  U.S.C. 
551,  et  seq.).  However,  because 
implementation  under  the  interim  rule 
will  now  not  begin  until  at  least  6 
months  after  it  was  published,  notice 
should  be  more  than  adequate. 

Several  commenters  have  raised 
technical,  non-rulemaking  issues,  which 
either  have  been  or  will  be  addressed. 

In  §  514.8,  [paragraph  (n)(l)(iii)(G)  is 
revised  to  indicate  that  the  system 
conformity  checks  will  ensure  that  there 
is  a  30-day  availability  date  for  both 
initial  service  contracts,  as  well  as 
amendments  thereto. 

514.10 — Other  Items  Used  Throughout 
ATFI 

As  pointed  out  by  the  commenters, 
fieight  forwarder  compensation  is  not 
an  assessorial,  and,  therefore,  is  being 
deleted,  as  an  example  of  an  assessorial 
from  paragraph  (d)(l)(i)(B)  of  §  514.10. 

Paragraph  (d)(l)(ii)  of  §  514.10 
provides  that,  when  there  may  be  a 


conflict  between  the  text  description 
and  the  algorithm  formula  of  an 
assessorial.  the  algorithm  shall  take 
precedence.  The  Joint  Conferences  and 
TPFCJ/JAG  request  that  the  procedure 
should  be  reversed,  i.e.,  the  text  should 
take  precedence  over  algorithms.^ 
Alternatively,  TPFCJ/JAG  argues  that 
the  provision  should  be  suspended  for 
12  to  18  months.  It  is  po.ssible  that 
paragraph  (d)(l)(ii)  has  been  confused 
with  the  "bottom-line  calculation” 
provision,  but  the  bottom-line  total  is 
not  intended  to  be  “ofiicial”  because  of 
(inter  alia)  non-predeterminable  charges 
and  operator  discretion  used  in  its 
calculation.  See  §§  514.10(d)  and 
514.13(c).  Otherwise,  the  commenters 
appear  to  be  addressing  the  extent  to 
which,  if  any.  an  assessorial  can  be 
expressed  in  mathematical  terms 
(algorithm),  vis-a-vis  purely  textual 
description.  (The  latter  would  seem  to 
be  more  susceptible  to  error  or 
ambiguity  in  the  majority  of  cases.)  In 
any  event,  the  Commission  has 
determined  to  make  no  changes  to 
paragraph  (d)(l)(ii).  Any  other  approach 
would  unduly  dilute  the  importance  of 
algorithms  and  the  industry’s  duty  to 
ensure  clarity  and  unambiguity  in  tariff 
data. 

514.12 — Governing  and  General 
Reference  Tariffs 

As  discussed  below,  the  essential 
terms  of  service  contracts  will  be  filed 
substantially  in  “full-text”  format, 
without  the  capability  (requirement)  of 
“linking”  various  tariff  objects  between 
types  of  tariffs,  including  the  essential 
terms  of  service  contracts.  For  these 
reasons,  essential  terms  publications 
and  tariffs  of  general  applicability  are 
deleted  as  types  of  “Governing  tariffs 
(filed  electronically)”  under  paragraph 

(a)  of  §  514.12,  but  are  included  as 
special  types  of  governing  tariffs  under 
new  paragraph  (c)  of  that  section. 

514.1 5 — Tarriff  Rules 

The  requirement  in  paragaph 

(b) (l)(iii)(A)  of  §  514.15  that  a  carrier 
state  its  liability  to  a  shipper  for  each 
type  of  intermodal  movement  has  been 
deleted  as  requested  by  the  commenters. 
Additionally,  paragraph  (b)(2)(i)  is 
amended  to  delete  the  reference  to 
“inland  rate  tables.” 

514.17 — Essential  Terms  of  Service 
Contracts 

ANERA  continues  to  request  that  ETs 
be  completely  exempted  from  electronic 
filing.  Alternatively,  ANERA  suggests 


’‘The  reverse  approach,  i.e.,  making  the  (ext 
version  govern  in  case  of  conflict,  would  appear  to 
be  outside  the  scope  of  the  proposed  rule  in  any 
event. 
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filing  in  “full  text.*'  TPFQ  also 
suggested  this  option.  On  the  other 
hand,  Ri)nhaave  stated  that  ETs  fit  the 
ATFl  model  and  should  be  in  database 
format,  but  it  admitted  that  it  would 
take  several  more  rounds  of  comments 
to  achieve  that  result.  Zim  suggested 
that  because  it  is  complicated  to  convert 
ETs  to  electronic  format,  the 
Commission  should  accept  the  service 
contract  itself,  with  the  amverted  ETs  to 
follow  four  or  five  days  later  (the  reverse 
of  the  current  ATFI  scheme). 

In  view  of  the  difficulties  in 
converting  ETs  to  electrcmic  form,  the 
Commission  has  decided  to  adopt  the 
full-text  approach  in  these  interim 
amendments,  without  prejudice  to 
revisiting  the  database  approach  in  the 
future. 

While  the  rule  change  relaxes  the 
electronic  formatting  of  essential  terms 
in  order  to  facilitate  filing  into  ATFI, 
certain  standardization  will  be  retained/ 
required.  Certain  routine  data  will 
continue  to  be  filed  in  data-element 
format,  e.g.,  all  relevant  types  of  dates 
and  identif^ng  numbers.  Location 
names  will  continue  to  be  validated 
against  the  ATFI  Locations  Database, 
although  full-text  clarification  may  Im 
given  in  “subterms.’*  Additionally,  the 
subjects  of  ten  mandatwy  terms  must  be 
addressed  for  every  essential  term 
document  by  use  of  standardized 
numbering  and  titles.  (If  a  term  does  not 
apply,  su(±  as  the  clause  for  liquidated 
damages  or  for  later  events  causing 
deviation,  the  filer  must  use  the  number 
and  title,  but  with  the  notation  “NA.**) 

A  new  mandatory  tram  for 
“assessorials**  is  added,  wherein  the 
filer,  in  full  text,  sets  forth  all  ET 
assessorials,  either  fully,  or  by  cross- 
references  to  the  places  where  the 
assessorial  may  be  found.  Preferably,  a 
separate  subterm  will  be  used  for  ea^ 
of  assessorial. 
addition  to  a  new  screen 
illustration,  the  interim  amendments  to 
§  514.17(d)  provide  for  amendment 
numbers  and  symbols  to  accranmodate 
the  new  regulations  allowing 
amendment  of  service  ccmtracts,  and  an 
FMC  File  Number,  generated  by  the 
system,  which  will  fecilitate  FMC 
linkage  of  an  essential  terms  to  its 
associated  service  contract.  See  the 
analysis  under  §  514.7. 

The  Commission  believes  that  the 
foregoing  reflects  a  good  compromise 
and  should  facilitate  the  first-time 
formatting  and  electronic  filing  of 
essential  terms  into  the  ATFI  system. 

514.21 — User  Charges 

Section  514.21  is  amended  by  the 
addition  of  routine  billing  and  payment 
information,  i.e.,  how  and  where 


payment  for  ATFI  services  may  be 
made,  and  penalties  for  non-payment, 
which  conform  to  penalties  for  non¬ 
payment  for  other  services  provided  by 
the  Commission  and/or  the  U.S. 
Government. 

Although  the  Commission,  as  an 
independent  regulatory  agency,  is  not 
sub}^  to  Executive  CMer  12291,  dated 
February  17, 1981,  it  nonetheless  has 
reviewed  these  amendments  to  46  CFR 
part  514  in  terms  of  this  Order  and  has 
determined  that  they  do  not  result  in  a 
“major  rule,**  as  defined  in  Executive 
Order  12291,  because  they  will  not 
result  in: 

(1)  An  annual  effect  on  the  economy  of 
$100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices  for 
consumers,  individual  industries.  Federal, 
State  or  local  government  agencies  or 
geographic  re^ons; 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovations,  or  on  the  ability  of 
United  States-based  enterprises  to  compete 
with  foreign-based  enterprises  in  domestic  or 
export  markets. 

The  Federal  Maritime  Commission 
certifies,  pursuant  to  section  605(b)  of 
the  Regulatory  Flexibility  Act.  5  U.S.C 
605(n).  that  the  interim  amendments  to 
46  (]FR  part  514  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
including  small  businesses,  small 
organizational  units  and  small 
government  jurisdictions.  Instead,  most 
of  the  amendments  result  firom  the 
comments  of  the  affected  industry  and, 
if  anything,  they  will  significantly 
reduce  or  inhibit  any  adverse  economic 
impact  on  small  entities. 

The  collection  of  information 
requirements  contained  in  46  CFR  part 
514  and  Exhibit  1  to  part  514  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  in  accordance  with 
44  U.S.C.  chapter  35  and  have  been 
assigned  (^«IB  ctmtrol  number  3072- 
0055.  The  amendments  to  part  514 
contained  in  this  rulemaking  contain  no 
significant,  additional  information 
collection  requirements. 

List  of  Subjects  in  46  CFR  Part  514 

Barges,  Cargo,  Cargo  vessels.  Exports. 
Fees  and  user  charges.  Freight,  Harbors, 
Imports,  Maritime  carriers.  Motor 
carriers.  Ports,  Rates  and  fares. 
Reporting  and  recordkeeping 
requirements.  Surety  bonds.  Trucks, 
Water  carriers,  Watrafrrait  facilities. 
Water  transportation. 

Therefore,  for  the  reasons  set  forth  in 
the  preamble,  and  pursuant  to  5  U.S.C 
552  and  553;  31  U.S.C.  9701;  46  U.S.C. 
app.  804,  812,  814-81 7(a),  820,  833a. 
841a,  843,  844,  845,  845a,  845b.  847, 


1702-1712, 1714-1716, 1718, 1721  and 
1722;  and  section  2(b)  of  Public  Law 
101-92;  part  514  of  title  46,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  514— TARIFFS  AND  SERVICE 
CONTRACTS 

1.  The  authority  citation  for  part  514 
continues  t&read  as  follows: 

Anthorily:  5  U.S.C  552  and  553;  31  U.S.C 
9701;  46  U.S.C  app.  804, 812, 814-817(a). 

820,  833a.  841a.  843,  844,  845,  845a.  845b. 

847, 1702-1712, 1714-1716, 1718, 1721  and 
1722;  and  sec.  2(b)  of  Pub.  L  101-92, 103 
Stat.  601. 

2.  In  §  514.2,  the  alphabetically  listed 
definitions  of  “Alternate  port  service,*’ 
’‘Combination  rate,**  and  “Commodity 
description”  are  revised,  and,  in 
alpha^tical  order,  the  definition  of 
“bitermodal  service,”  is  added,  to  read 
as  follows: 

§514.2  Definitions. 

*  *  «  *  * 

Alternate  port  service  means 
substituted  service  whereby  the  vessel- 
operating  common  carrier  for  whom  the 
tariff  object  is  filed  uses  someone  else  to 
perform  the  transportation  between  the 
point  at  which  the  cargo  was  tendered 
by  the  shipper  and  the  port  at  which  the 
cargo  is  actually  loaded  on  the  filing 
carrier’s  vessel,  or  between  the  port  at 
which  the  cargo  is  discharged  ^m  the 
filing  carrier’s  vessel  and  the  point  at 
whi^  the  cargo  is  to  be  tendered  to  the 
consignee. 

***** 

Combination  rate  means  a  rate  for  a 
shipment  moving  under  intermodal 
transp<ntation  which  is  computed  by 
the  addition  of  a  TU,  and  an  inland 
ratals)  applicable  from/to  inland 
point(s)  not  covered  by  said  TLI. 
***** 

Commodity  description  means  a 
comprehensive  description  of  a 
commodity  listed  in  a  tariff,  including  a 
brief  definition  of  the  commodity,  any 
applicable  assessorial,  related 
assessorial  charges  if  any,  and  the 
commodity  index  entries  b^  which  the 
commodity  is  referenced. 
***** 

Intermodal  service.  See  “intermodal 
transportation.” 

***** 

3.  In  §  514.7,  in  paragraphs  (f)(4),  (1)(1) 
and  (1)(2),  diange  the  cross  refiarence 
citations  “§  514.1 7(d)(8)(v)**  and 
“§514.17(dM8)(vi)**to 
“§  514.17(dM7Mvil)"  and 
“§  514.17(d)(7)(viii),**  respectively.  Also 
in  §  517.7,  paragraphs  (f)(3)  and 
(h)(l)(iii)  are  revised  to  read  as  follows: 
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§  514.7  Service  contracts  in  foreign 
contmerce. 

*  *  *  •  • 

(f)*  ‘  * 

(3)  Filing  of  me-too  contracts.  The 
service  contract  resulting  from  a  request 
under  this  section  may  be  implemented 
as  described  in  paragraph  (i)(3)  of  this 
section,  and  no  additional  statement  of 
essential  terms  need  be  filed.  The  letter 
transmitting  the  service  contract  itself 
for  filing,  however,  shall  indicate  that  it 
is  a  "me-too"  contract  and  reference  the 
essential  terms  FMC  File  Number.  See 
§514  17(d)(4)(i). 

***** 

(h)*  *  * 

{!)*•* 

(iii)  A  reference  to  the  statement  of 
essential  terms  numbers,  as  follows: 

(A)  “ET  Number _ ”  as 

provided  in  §  514.17(d)(2)(i);  and, 

(B)  "FMC  File  Number _ " 

as  provided  in  §  5l4.17(d)(4)(i). 
***** 

4.  In  §  514.8,  paragraphs  (d)(3) 
introductory  text,  and  (n)(l)(iii)(G)  are 
revised  to  read  as  follows: 

§514.8  Electronic  filing. 
***** 

(d)  •  ‘  • 

(3)  "Batch  Filing  Guide." The  ATFI 
"Batch  Filing  Guide"  is  published  and 
updated  in  Pike  and  Fischer,  "Shipping 
Regulation,"  SR  329:501,  and  a  copy  of 
the  Guide  is  available  from  BTCL.  llie 
"Batch  Filing  Guide"  includes  the 
following  items: 

***** 

(n)‘  *  * 

(D*  *  * 

(iii)*  *  * 

(G)  Essential  terms  (§  514.17)  must 
have: 

(1)  All  mandatoiv  terms  (§  514.17(d)). 

(2)  Availability  (late  for  initial  service 
contracts  and  each  amendment  thereto 
at  least  30  days  greater  than  the  filing 
date  (§  514.17(d)(3)). 
***** 

5.  In  §  514.9,  paragraph  (a)(5)  is 
revised  to  read  as  follows: 

§  51 4.9  Rlingf Amendment  codes  and 
required  notice  periods. 

(a)*  *  * 

(5)  Essential  terms  and  terminal 
tariffs.  Due  to  the  absence  of  most  of  the 
notice  requirements  otherwise 
applicable  to  carrier  or  conference 
tariffs,  the  use  of  symbols  under  this 
section  for  terminal  tariffs  will  be 
appropriate  for  the  tariff  objects 
employed  and  filing/maintenance. 
Symbols  for  essential  terms  of  service 


contracts  under  §  514.17  will  usually  be 
"I"  for  initial  filings,  "S"  for 
corre(dions,  and  the  appropriate 
symbols  for  amendments  to  essential 
terms.  See  §  514.17(d)(5)(i). 
***** 

6.  In  §  514.10,  paragraph  (d)(l)(i)(B)  is 
removed  and  paragraphs  (d)(l)(i)  (C), 

(D),  and  (E),  are  redesignatecl  ((l)(l)(i) 

(B),  (C),  and  (D),  respectively;  also,  in 

§  514.10,  paragraph  (d)(l)(iii)  is  revised 
to  read  as  follows: 

f  514.10  Other  Items  used  throughout 
ATFI. 

***** 

(d)*  *  * 

(!)*•* 

(iii)  Predeterminable  charges. 
Assessorial  (diarges  whicdi  can  be 
determined  prior  to  shipment  shall  be 
expressed  in  algorithm  form  and  may  be 
contained  in  Tariff  Rules  of  tariffs  under 
§  514.15,  as  well  as  in  commodity 
descriptions  and  TLIs  cf  tariffs  under 
§514.13.  Algorithms,  including  dummy 
algorithms  under  paragraph  (d)(l)(iv)  of 
this  section,  are  not  accommociated  in 
essential  terms  publications  or 
statements  of  essential  terms  under 
§514.17. 

7.  In  §  514.12,  paragraphs  (a)(l)(v)  and 
(a)(l)(vi)  are  removed;  and  a  new 
paragraph  (c)  is  added,  to  read  as 
follows: 

f  51 4.1 2  Gk>veming  and  general  reference 
tariffc. 

***** 

(c)  Essential  terms  of  service 
contracts.  To  the  extent  possible  under 
the  special  full-text  format  for  electronic 
filing  of  the  essential  terms  of  service 
contracts  under  §  514.17,  the  following 
types  of  governing  tariffs  are 
permissible: 

(1)  Essential  terms  publications  under 
§  514.17(b)  (solely  for  essential  terms 
documents);  and 

(2)  Tariffs  of  general  applicability 
under  §  514.17(b)(2)  (solely  for  essential 
terms  publications). 

8.  In  §  514.15,  paragraphs  (b)(l)(iii)(A) 
and  (b)(2)(i)  are  revised  to  read  as 
follows: 

§514.15  Tariff  Rules. 
***** 

(b)*  *  * 

(D*  *  * 

(iii)*  *  * 

(A)  Tarifi  Rule  1  shall  describe  the 
modes  of  intermodal  service  provided 
(e.g.,  rail,  truck,  etc.). 
***** 

(2)*  *  * 


(i)  All  services  provided  to  the 
shipper  and  covered  by  the  TLIs, 
including  the  rate  bases  set  forth  in 
§§514.13(b)(17)(ii)  and  (b)(17)(iv)(A); 
and 

***** 

9.  In  §  514.17,  paragraphs  (a)(1)  and 
(d)  are  revised  to  read  as  follows: 

§  514.17  Essential  terms  of  service 
contracts  in  foreign  commerce. 

(a)  General.  (1)  A  concise  statement  of 
the  essential  terms  (ETs)  of  every  initial 
service  contract  (which  is  filed  in  paper 
form  under  §  514.7)  and  appropriate 
amendments  to  ETs  resulting  from  any 
amendment  of  the  filed  service  contract, 
shall  be  filed  with  the  Commission  by 
authorized  persons  (see  §  514.4(d)(5)) 
and  made  available  to  the  general  public 
in  electronic  tariff  format.  Unlike  most 
other  tarifi  data,  ETs  shall  be  filed 
largely  in  full  text,  with  a  minimum  of 
database  formatting  (but  with  certain 
other  standardization),  as  set  forth  in 
this  section.  Additionally,  ETs  are  not 
subject  to  the  algorithm  or  linkage 
requirements  of  §  514.10(d).  Filing  and 
maintenance  of  ETs  are  accomplished 
through  an  electronic  essential  terms 
publication  (ETP)  for  each  carrier  or 
conference  filer,  whicfr  contains  ETs  for 
ea(di  of  the  carrier’s  or  conference's 
service  contracts. 

***** 

(d)  Essential  terms;  specific 
requirements — (1)  ATFI  sample  screen 
illustration.  The  following  ATFI 
simulated  screen  illustrates  the 
elements  required  to  be  contained  in' 
essential  terms  filings  and  how  they 
may  appear  in  the  ATFI  system.  The 
references  in  brackets  in  each  line  are  to 
the  subparagraphs  of  this  paragraph 
which  explain  the  requirements  for  the 
fields  and  the  data  contained  therein. 
See  paragraph  (b)(1)  of  this  section  for 
provisions  regarding  the  essential  terms 
publication.  On  the  screen,  data  above 
the  double  line,  i.e.,  down  through 
"Contract  Termination,"  shall  be 
entered  in  database  format  in  the  special 
fields  provided;  data  beginning  with 
Mandatory  Term  No.  3  ("Commodities") 
shall  be  entered  in  "full-text"  format 
without  the  application  of  algorithms 
under  §  514.10(d).  However,  the 
mandatory  ETs  (Nos.  1  to  10)  shall  bear 
the  appropriate  term  number  and  exact 
mandatory  term  title,  as  set  forth  in  this 
paragraph  (and  the  screen).  If  the 
mandatory  term  does  not  apply  (e.g.. 

No.  7  or  No.  8),  the  filer  shall  also  enter 
the  symbol  "NA." 
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[§5l4.l7(d)(lM  ATR  ESSENTIAL  TERMS  Search 


ET  Nom:  681  _ 

SC  Num;  765 . . 

FMC  FHe  Num;  123456  . 

Amendment  Type;  C . 

Filing  Date:  01  Jan  1992 


Tenn 


1 

2 

3 

4 
4 

4 

5 

6 

7 

8 

9 

10 
100 
101 

[999  zzz 


(Amend) 


(  0) 
(  0) 
(  0) 
(  1) 
A(  0) 
B(  3) 
(  0) 
(  0) 
(  2) 
(  0) 
(  0) 
(  0) 
(  0) 
(  0) 
(999) 


JKL  Line  Essential  Tanns  Publication  (XYZ  004) . 

Personal  Computers  from  Talwmn . . . . 

Amendment  Num:  3— Available  unW;  31  Jan  1992 

Contract  Etfscilve:  01  Dec  1992 _ _ _ _ _ 

Special  Case:  123458-Contract  Expiration:  15  Jan  1993 
Contract  Termination:  15  Jan  1993  . . . 


List  of  aasaniiai  taima  IMea 

Origin . . . 

p 

De^ination . . 

.  p 

CommodiSes . 

Minimum  Quantity . . . . 

.  .  [ 

Minimum  Quantily  In  20ft  containers  . 

Minimum  Quantity  In  40ft  containers  .« 

Service  Commitments . . . . 

Contract  Rales  or  RataSchedules(s) . . . 

Liquidated  Damages  lor  Non-Performance  (H  arty) _ _ 

Later  Events  Causing  Deviation  From  ET  (if  any) . . . 

Duration  of  the  Contract  (e.g.,  "46  days  from  01  Dec.  1992  to  15  Jan.  1993”) 

Assessorials  . . . 

(Title  and  text— Optional) . . 

(Titie  and  text— Optional) _ _ _ _ _ _ 

Maximum  term  and  amendment  values]  . . . . 


m 


(B1 

(vl 

[vfl 

(Vi) 

m 

(lx) 

(X) 

(8) 

(8) 


(2) {i)  ET  Num  (statement  of  essential 
terms  number).  The  “ET  Num”  is 
defined  by  the  filer  and  shall  be  entered 
in  the  appropriate  field.  See  §  514.7(h). 

(ii)  ET  Heading.  The  filer’s  title  of  the 
ET  document  (e.g.,  “Personal  Computers 
from  Taiwan”)  is  entered  here  and  will 
appear  in  the  ETP  index  to  the  included 
ETs. 

(3) (i)  SC  NUM  (service  contract 
number).  The  “SC  Num”  is  defined  by 
the  filer  and  shall  be  entered  in  the 
appropriate  field.  See  §  514.7(h). 

(ii)  Amendment  Num.  Where  feasible, 
ETs  should  be  amended  by  amending 
only  the  affected  specific  term(s)  or 
subterms,  mandatory  or  optional.  Each 
time  any  part  of  an  ET  is  amended,  the 
filer  shall  assign  a  consecutive  ET 
amendment  number  (up  to  three  digits), 
beginning  with  the  niunber  “1.”  (The 
amendment  number  field  must  be  “0” 
or  void  for  the  initial  ET  filing.)  Each 
time  any  part  of  the  ET  is  amended,  the 
ET  “Filing  Date”  will  be  the  date  of 
filing  of  the  amendment  and  the 
“Available  Until  Date”  will  be  30  days 
from  the  filing  date,  but  the  filer  can 
enter  a  later  date,  making  the 
availability  period  longer.  See 
correction  provisions  under  §  514.7(k) 
and  paragraph  (d)(5)(ii)  of  this  section. 

(iii)  Available  until.  The  period  of 
availability  of  the  essential  terms  to 
similarly  situated  shipfiers  shall  be  no 
less  than  thirty  (30)  days,  i.e.,  from  the 
“Filing  Date”  (paragraph  (d)(6)(i)  of  this 
section  and  §  514.10(a)(2))  of  the  initial 
filing  or  the  latest  amendment,  to  the 
“Available  vmtil”  date  (automatically 
defaulted  to  30  days  from  the  Filing 
Date  by  the  interactive  ATFI  system,  but 
the  filer  can  enter  a  later  date,  making 
the  availability  period  longer). 


(4) (i)  FMC  File  Num.  The  FMC  File 
Numbers  will  be  system  assigned  as 
initial  ET  filings  are  received/processed. 
The  FMC  File  Numbers  will  be  assigned 
sequentially  and  will  start  at  a  number 
designated  by  FMC  at  production  start. 
The  FMC  File  Number  will  be  provided 
to  filers  in  the  acknowledge  message 
(EMail)  for  filings  so  that  they  can  put 
the  number  in  the  related  service 
contract  when  it  is  filed  in  paper  form. 
See  §  514.7(h)(l)(iii)(B).  This  procedure 
will  facilitate  FMC  linkage  of  the  ET  to 
its  related  service  contract. 

(ii)  Contract  effective.  In  addition  to 
the  period  of  availability  of  essential 
terms  to  similarly  situated  shippers,  the 
service  contract  itself  must  have  an 
effective  date  and  an  expiration  date 
(see  paragraph  (d)(5)(iii)  of  this  section 
and  §§514.10  (a)(3)  and  (a)(4)), 
governing  the  duration  of  ^e  contract 
between  the  original  signatory  parties. 
The  duration  must  also  be  set  forth  in 
mandatory  essential  term  No.  9,  where 
the  duration  of  the  contract  shall  be 
stated  as  a  specific  fixed  time  period, 
with  a  beginning  date  (effective  date) 
and  an  ending  date  (expiration  date). 

(5) (i)  Amendment  type.  All  ATFI 
amendment  codes  under  §  514.9,  except 
“G”  and  “S”  (§§  514.9(b)(7)  and 
514.9(b)(19)),  may  be  used  in  any 
combination,  with  up  to  three 
amendment  codes  for  amendments  to 
ETs.  No  notice  period  is  required  for 
amendments  to  ETs,  except  that 
amendments  to  ETs  require  a  new 
“Available  until”  date,  which  must  be  at 
least  30  days  from  the  filing  date.  For 
the  amendment  code  “S,”  see  paragraph 
(d)(5)(ii)  of  this  section. 

(ii)  Special  Case  symbol  and  number. 
The  “S”  amendment  code  (for  special 
case  under  §  514.9(b)(19)(iii))  must  be 


used  singly,  and  in  conjunction  with  a 
validated  special  case  number  for 
corrections  to  ETs.  See  correction 
provisions  under  §  514.7(k). 

(iii)  Contract  expiration.  See 
paragraph  (d)(4)(ii)  of  this  section. 

(6) (i)  Filing  date.  The  filing  date  is 
automatically  set  by  the  system 
whenever  an  ET  or  amendment  thereto 
is  filed.  See  “Available  until”  in 
paragraph  (d)(3)(iii)  of  this  section. 

(ii)  Contract  termination  date.  A 
statement  of  essential  terms  may  not  be 
canceled  until  after  all  of  its  associated 
service  contracts,  including  any  renewal 
or  extension,  have  expired  under  the 
terms  of  the  contract,  or  have  been 
terminated  for  reasons  not  specifically 
set  forth  in  the  contract.  See 
§§  514.4(e)(2)  and  514.7(l)(l)(ii).  The 
contract  termination  date  would, 
therefore,  be  the  same  as  the  contract 
expiration  date  under  paragraph 
(d)(5)(iii)  of  this  section,  unless 
terminated  sooner,  in  which  case  the 
filer  would  enter  the  earlier  date  when 
the  termination  event  occurred. 

(7)  Terms  and  subterms.  Mandatory 
essential  terms  Nos.  1  to  10  shall 
address  the  subjects  and  bear  the  terms’ 
titles  for  the  respective  numbers  exactly 
as  provided  in  this  section.  If  a  subject 
is  not  included,  such  as  No.  7  or  No.  8, 
the  number  must  be  listed  with  the 
appropriate  title  and  the  designation 
“NA.”  All  essential  terms,  mandatory 
and  optional,  may  be  subdivided  into 
subterms  (as  illustrated  for  mandatory 
term  No.  4)  to  facilitate  retrieval  and 
amendment.  The  mandatory  terms  are 
as  follows: 

(ij  Origin  (No.  1).  “Origin”  includes 
the  origin  port  range(s)  in  the  case  of 
port-to-port  movements,  and  the  origin 
geographic  area(s)  in  the  case  of  through 
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intermodal  movements,  except  that,  in 
service  contracts,  the  origin  and 
destination  of  cargo  moving  under  the 
contract  need  not  be  stated  in  the  form 
of  “port  ranges”  or  “geographic  areas.” 
but  shall  reflect  the  actual  locations 
agreed  to  by  the  contract  parties.  See 
§  S14.10(b).  Origin  point  and  port 
locations  will  be  validated  against  the 
ATFI  Locations  database.  The  validated 
names  will  be  “inserted”  by  the  system 
in  Mandatory  Term  #1.  The  Mandatory 
Term  may  not  contain  text,  but  if  the 
filer  wishes  to  use  full  text  to  clarify  or 
expand  on  the  point/port  entries  in 
Term  1,  full  text  may  be  used  in 
subterms. 

(ii)  Destination  (No.  2).  “Destination” 
includes  the  destination  port  range(s)  in 
the  case  of  port-to-port  movements,  and 
the  destination  geographic  area(s)  in  the 
case  of  through  intermodal  movements, 
except  that,  in  service  contracts,  the 
origin  and  destination  of  cargo  moving 
under  the  contract  need  not  be  stated  in 
the  form  of  “port  ranges”  or  “geographic 
areas,”  but  shall  reflect  the  actual 
locations  agreed  to  by  the  contract 
parties.  See  §  514.10(b).  Destination 
point  and  port  locations  will  be 
validated  against  the  ATFI  Locations 
database.  The  validated  names  will  be 
“inserted”  by  the  system  in  Mandatory 
Term  #2.  The  Mandatory  Term  may  not 
contain  text,  but  if  the  filer  wishes  to 
use  full  text  to  clarify  or  expand  on  the 
point/port  entries  in  Term  2,  full  text 
may  be  used  in  subterms. 

(lii)  Commodities  (No.  3).  Mandatory 
term  No.  3  shall  include  commodities 
covered  by  the  service  contract,  but 
these  commodities  may  not  be  entered 
as  described  in  §  514.13(a).  i.e., 
commodities  cannot  be  entered  in  data- 
element  format,  but  the  full-text  format 
may  incorporate  the  same  elements  of 
information,  as  desired.  See  §  514.7(c) 
for  exempt  commodities.  For  each 
commodity  filed  in  this  term,  a  separate 
formatted  commodity  index  entry  is 
required. 

fiv)  Minimum  quantity  (No.  4). 
Mandatory  term  No.  4  shall  address  the 
minimum  quantity  or  volume  of  cargo 
and/or  amount  of  freight  revenue 
necessary  to  obtain  the  rate  or  rate 
schedule(s).  except  that  the  minimum 
quantity  of  cargo  committed  by  the 
shipper  may  not  be  expressed  as  a  fixed 
percentage  of  the  shipper’s  cargo. 


(A)  Subterm.  Example:  Minimum 
quantity  in  20FT  Containers. 

(B)  Subterm.  Example:  Minimum 
quantity  in  40FT  Containers. 

(v)  Service  commitments  (No.  5). 
Mandatory  term  No.  5  shall  address  the 
service  commitments  of  the  carrier, 
conference  or  specific  members  of  a 
conference,  su(m  as  assured  space, 
transit  time,  port  rotation  or  similar 
service  features. 

(vi)  Contract  rates  or  rate  schedule(s) 
(No.  6).  Mandatory  term  No.  6  shall 
contain  the  contract  rates  or  rate 
schedules,  including  any  additional  or 
other  charges  (i.e.,  general  rate 
increases,  surcharges,  terminal  handling 
charges,  etc.)  that  apply,  and  any  and  all 
conditions  and  terms  of  service  or 
operation  or  concessions  which  in  any 
way  affect  such  rates  or  charges;  except 
that  a  contract  may  not  permit  the 
contract  rate  to  be  changed  to  meet  a 
rate  offer  of  another  carrier  or 
conference  not  published  in  a  tariff  or 
set  forth  in  a  service  contract  on  file 
with  the  Commission. 

(vii)  Liquidated  damages  for  non- 
performance  (if  any)  (No.  7).  Mandatory 
term  No.  7  shall  include  liquidated 
damages  for  non-performance.  See 
§514.7(1). 

(viii)  Later  events  causing  deviation 
from  ET  (if  any)  (No.  8).  Where  a 
contract  clause  provides  that  there  can 
be  a  deviation  from  an  original,  essential 
term  of  a  service  contract,  based  upon 
any  stated  event  occurring  subsequent 
to  the  execution  of  the  contract, 
mandatory  term  No.  8  shall  include  a 
clear  and  specific  description  of  the 
event,  the  existence  or  occurrence  of 
^hich  shall  be  readily  verifiable  and 
objectively  measurable.  See  §514.7(1). 
This  requirement  applies  to,  inter  alia, 
the  following  types  of  situations: 

(A)  Retroactive  rate  adjustments  based 
upon  experienced  costs; 

(B)  Reductions  in  the  quantity  of 
cargo  or  amount  of  revenues  required 
under  the  contract; 

(C)  Failure  to  meet  a  volume 
requirement  during  the  contract 
duration,  in  which  case  the  contract 
shall  set  forth  a  rate,  charge,  or  rate  basis 
which  will  be  applied. 

(D)  Options  for  renewal  or  extension 
of  the  contract  duration  with  or  without 
any  change  in  the  contract  rate  or  rate 
schedule; 


(E)  Discontinuance  of  the  contract; 

(F)  Assignment  of  the  contract;  and 

(G)  Any  other  deviation  fit>m  any 
original  essential  term  of  the  contract. 

(ix)  Duration  of  the  Contract  (No.  9). 
The  duration  of  the  contract  shall  be 
stated  as  a  specific  fixed  time  period, 
with  a  beginning  date  (efiective  date) 
and  an  ending  date  (expiration  date). 

See  paragraph  (d)(4)(ii)  and  (d)(5)(iii)  of 
this  section. 

(x)  Assessorials  (No.  10).  Mandatory 
Term  10  shall  contain  all  ET 
assessorials,  preferably  using  a  separate 
subterm  for  each  type  of  assessorial.  For 
>  every  assessorial,  the  filer  shall  set  forth 
either: 

(A)  The  full  assessorial;  or 

(B)  A  complete  cross-reference  to  the 
place(s)  where  it  may  be  found. 

(8)  Optional  terms.  Any  essential  term 
of  a  service  contract  not  otherwise 
specifically  provided  for  in  this  section 
shall  be  entered  after  the  mandatory 
terms  and  in  numerical  order,  beginning 
with  No.  100. 

10.  In  §  514.18,  change  the  cross 
reference  citation  in  paragraph  (c)(1) 
from  “§  514.7(d)”  to  “§  514.4(d).” 

11.  In  §514.21,  the  introductory  text 
is  revised  to  read  as  follows: 

§  51 4.21  User  charges. 

In  accordance  with  5  U.S.C.  552  and 
31  U.S.C.  9701,  the  user  charges  in  this 
section  are  established  for  services 
under  this  part.  Unless  otherwise 
provided  in  this  part,  checks,  drafts  or 
money  orders  shall  be  remitted  and 
made  payable  to  “Federal  Maritime 
Commission  (OBFM),”  800  North 
Capitol  Street,  NW.,  Washington,  DC 
20573.  Unless  otherwise  specified, 
overdue  payments  will  be  charged 
interest  in  accordance  with  the  rate 
established  by  the  Department  of  the 
Treasury  for  each  30-day  period  or 
portion  thereof  that  the  payment  is 
overdue.  In  addition  to  any  other 
remedy  and  penalty  provided  by  law 
and  regulation,  if  payment  is  overdue 
for  90  days,  ATFI  services  will  be 
denied: 

*  *  *  *  * 

By  the  Commission. 

Joseph  C.  Polking, 

Secretary. 

(FR  Doc.  92-31889  Filed  12-31-92:  8.45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  nies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  203 

[Docket  No.  R-0789;  Regulation  C] 

Homo  Mortgage  Oiscioaura;  Proposed 
Regulatory  Amendments 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Proposed  rule. 

SUMMARY:  The  Board  is  publishing  for 
comment  a  proposal  to  amend 
Regulation  C,  which  implements  the 
Home  Mortgage  Disclosure  Act,  to 
incorporate  new  statutory  provisions. 
The  Housing  and  Community 
Development  Act  of  1992  contains 
amendments  that  will  require  financial 
institutions  to  make  their  loan 
application  register  data  available  to  the 
public  beginning  March  31, 1993;  the 
register  must  be  modified  in  accordance 
with  Board  regulations  before  release  to 
the  public.  The  act  also  requires 
institutions  to  make  their  disclosure 
statement — as  compiled  by  the  Federal 
Financial  Institutions  Examination 
Council — available  to  the  public  within 
three  business  days  of  receiving  it  from 
the  Examination  Council;  they  currently 
have  30  days  to  do  so.  The  revised  rules 
will  apply  to  the  disclosure  of  the  loan 
and  application  data  collected  for 
calendar  year  1992. 

DATES:  Comments  must  be  received  on 
or  before  January  31, 1993. 

ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-0789  and  be  mailed  to 
William  W.  Wiles,  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551.  They 
may  also  be  delivered  to  the  guard 
station  in  the  Eccles  Building  Courtyard 
on  20th  Street,  NW.  (between 
Constitution  Avenue  and  C  Street,  NW.) 
between  8:45  a.m.  and  5:15  p.m. 
weekdays.  Except  as  provided  in  §  261.8 
of  the  Board’s  rules  regarding  the 
availability  of  information  (12  CFR 
261.8),  comments  received  will  be 
available  for  inspection  and  copying  by 
any  member  of  the  public  in  the 


Freedom  of  Information  Office,  room  B- 
1122  of  the  Eccles  Building,  between  9 
a.m.  and  5  p.m.  weekdays. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Jensen  Cell  or  W.  Kurt  Schumacher, 

Staff  Attorneys,  or  John  C.  Wood,  Senior 
Attorney,  Di^sion  of  Consumer  and 
Community  Affairs,  Board  of  Governors 
of  the  Federal  Reserve  System, 
Washington,  DC  20551,  at  (202)  452- 
2412  or  (202)  452-3667.  For  the  hearing 
impaired  only,  contact  Dorothea 
Thompson,  Telecommunications  Device 
for  the  Deaf  (TDD),  at  (202)  452-3544. 

SUPPLEMENTARY  INFORMATION: 

(1)  Background 

The  Home  Mortgage  Disclosure  Act 
(HMDA)  requires  certain  depository  and 
nondepository  mortgage  lenders  that 
have  offices  in  metropolitan  areas  to 
disclose  their  housing-related  lending 
activity  each  year.  The  Housing  and 
Community  Development  Act  of  1992 
(Pub.  L.  102-550, 106  Stat.  3672) 
amends  HMDA  in  several  respects.  The 
statutory  amendments  require 
institutions  to  make  modified  versions 
of  their  loan  application  registers 
available  to  the  public;  the  modified 
registers  must  be  available  before  April 
1  for  requests  made  on  or  before  March 
1  following  the  year  for  which  the  data 
are  compiled,  and  within  30  days  for 
requests  made  after  March  1.  The 
amendments  require  the  Board  to 
specify  deletions  or  modifications  from 
institutions’  registers  needed  to  protect 
the  privacy  interest  of  any  applicant  or 
borrower,  and  to  protect  an  institution 
firom  liability  under  federal  or  state 
privacy  laws. 

HMDA  and  Regulation  C  currently 
require  financial  institutions  to  make 
their  mortgage  loan  disclosure  statement 
publicly  available  no  later  ffian  30 
calendar  days  after  they  receive  the 
statement  fi'om  their  supervisory 
agency.  The  statutory  revisions  amend 
f&iDA  to  require  institutions  to  make 
the  disclosure  statement  publicly 
available,  upon  request,  within  three 
business  days  after  receiving  it  from  the 
Federal  Financial  Institutions 
Examination  Council  (FFIEC). 

The  statutory  provisions  contain 
additional  amendments  relating  to  the 
time  periods  within  which  the  federal 
supervisory  agencies  must  make 
disclosure  statements  and  aggregate 
tables  available  to  financial  institutions 
and  the  public.  The  statute  requires  that 


for  data  collected  in  1993,  disclosure 
statements  must  be  publicly  available 
for  September  1, 1994.  The  aggregate 
data  that  are  compiled  by  the  FF^  are 
to  be  publicly  available  (in  central  data 
depositories)  before  December  1, 1994. 
For  data  collected  in  1994  and 
subsequent  years,  federal  supervisory 
agencies  must  make  every  effort  to 
ensure  that  disclosiure  statements  are 
publicly  available  before  July  1,  and 
aggregate  disclosure  reports  before 
September  1,  following  the  year  for 
which  the  data  are  compiled.  In 
addition,  the  statutory  revisions  make 
various  other  amendments  to  HMDA 
that  are  discussed  below. 

The  comment  period  ends  on  January 
31, 1993.  Because  prompt 
implementation  of  the  statutory 
amendments  is  in  the  public  interest, 
the  Board  has  set  a  30-day  comment 
period  in  place  of  the  60  days  normally 
called  for  in  the  Board’s  policy 
statement  on  rulemaking  (44  FR  3957, 
January  19, 1979).  The  Board  believes 
an  abbreviated  comment  period  is 
necessary  to  ensure  that  a  final  rule  is 
in  place  as  quickly  as  possible  to 
provide  guidance  to  covered  lenders. 

In  accordonce  with  section  3507  of 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C  ch.  35;  5  CFR  1320.13),  the 
proposed  revisions  will  be  reviewed  by 
the  Board  under  the  authority  delegated 
to  the  Board  by  the  Office  of 
Management  and  Budget  after 
consideration  of  the  comments  received 
during  the  public  comment  period. 

(2)  Summary  of  Proposed  Regulatory 
Amendments 

The  following  discussion  summarizes 
the  proposed  amendments  to  Regulation 
C  section  by  section.  Heading  changes 
and  certain  other  changes  that  are  self- 
evident  ere  not  discus^. 

Section  203.5  Disclosure  and 
Reporting 

Section  203.5(a)  Reporting  to  Agency 

The  Board  proposes  to  revise  this 
section  to  require  institutions  to  retain 
copies  of  their  complete  loan 
application  register  for  a  minimum 
period  of  three  years,  not  two  years  as 
presently  requi^.  This  change  is 
consistent  with  the  provisions  in  the 
new  law  (see  proposed  §  203.5(d)). 
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Section  203.5(b)  Public  Disclosure  of 
Statement 

The  statutory  revisions  require 
institutions  to  make  their  disclosure 
statement  publicly  available,  upon 
request,  no  later  than  three  business 
days  after  they  receive  the  statement 
from  the  FFI^  The  Board  proposes  to 
incorporate  this  requirement  into  this 
subsection,  in  lieu  of  the  ciurent  30 
calendar  days  for  public  data 
availability.  However,  the  Board 
proposes  to  limit  the  three-business  day 
requirement  for  availability  to  the 
institution’s  home  ofGce.  Because  of  the 
need  for  duplication  and  distribution, 
many  institutions  could  find  it  difficult 
to  make  disclosure  statements  available 
in  a  branch  office  in  other  MSAs  within 
three  business  days  after  receipt 
Therefore,  the  Bo^  proposes  that 
institutimis  have  ten  business  days  in 
which  to  make  their  disclosure 
statements  available  in  these  MSAs.  The 
Board  solicits  comments  on  this 
proposed  timing. 

Section  203.5(c)  Public  Disdosure  of 
Loan  Application  Register 

The  statutory  revisions  require 
institutions  to  make  their  loan 
application  registers  available  to  the 
public  upon  request,  and  require  the 
Board  to  specify  deletions  or 
modifications  ^m  institutions* 
registers  to  protect  the  privacy  interests 
of  applicants  and  borrowers,  and  to 
protect  institutions  from  liability  under 
federal  or  state  privacy  laws.  The  Board 
proposes  to  add  this  new  subsection  to 
reflect  this  requirement  The  three  items 
to  be  deleted  (application  ot  loan 
number,  date  application  received,  and 
date  of  action  tuen)  are  specified  in  the 
instructions  to  the  HMDA-LAR  found 
in  appendix  A;  they  correspond  to  the 
items  specified  by  the  statutory 
amendments. 

The  proposed  language  also 
incorporates  the  statutorily  mandated 
time  periods  by  which  an  institution 
must  make  its  modified  register  publicly 
available. 

Section  203.5(d)  Availability  of  Data 

The  proposed  revisions  to  paragraph 
(d)  reflect  the  amendments  to  the  statute 
requiring  that  modified  loan  application 
register  infmmatifHi  be  retained  by 
institutions  and  made  publicly  available 
for  a  period  of  three  years.  The  Board 
proposes  to  use  the  existing  rule 
concerning  the  availability  of  disclosure 
statements  at  the  branch  office  level  as 
the  rule  governing  the  availability  of  an 
institution's  modified  register  data. 

The  Board  also  proposes  to 
incorp<Mrate  languid  firmn  the  statutory 


amendments  regarding  the  imposition  of 
fees  by  an  institution  for  providing  or 
reproducing  the  modified  loan 
application  register  or  the  disclosure 
statement. 

Appendix  A  to  Part  203— Form  and 
Instructions  for  Completion  of  HMDA 
Loan/Application  Register 

in.  Submission  of  HMDA-LAR  and 
Public  Release  of  Data 

D.  Availability  of  disclosure 
statement.  The  proposal  would 
incorporate  the  new  rule  discussed 
above  that  an  Institution  must  make  its 
disclosure  statement  available  at  its 
home  office  within  three  business  days 
of  receiving  it  from  the  FFIEC  The 
Board  proposes  to  specify  that 
disclosure  statements  must  be  made 
available  in  at  least  one  branch  office  in 
each  additional  MSA  within  ten 
business  days  after  receipt  from  the 
FFTEC.  As  mentioned  above,  the  Board 
solicits  comment  on  this  proposed 
timing.  As  an  alternative,  the  Board 
solicits  comment  on  the  feasibility  of 
specifying  that  copies  of  disclosure 
statements  must  be  made  available  at 
the  applicable  branch  offices,  upon 
request,  within  a  “reasonable  time*'  of 
an  institution’s  receipt  of  the  statements 
from  the  FPIEC 

E.  Availability  of  modified  loan 
application  register.  Paragraph  1  of  this 
subsection  would  incorporate  the 
requirement  in  the  new  provisions  that 
the  Board  specify  deletions  or 
modifications  from  an  institution's 
register  to  protect  the  privacy  interests 
of  applicants  and  borrowers.  (See  also 
the  proposed  revisions  to  S  203.5(c).) 

The  deletions  that  the  Board  proposes  to 
require  are  specified  by  the  newly 
enacted  statute.  These  items  are  fiiose 
that  the  FFIEC  presently  deletes  prior  to 
the  public  release  of  the  edited  raw  data 
that  it  makes  available. 

F.  Location  and  format  of  disclosed 
data.  The  statutory  amendments 
encourage  institutions  to  make  their 
modified  register  data  available  in 
census  tract  order,  and  allow  the  public 
release  of  this  information  (and  of 
disclosme  statements)  in  any  media — 
including  hard  copy  or  in  automated 
form — that  is  not  prohibited  by  the 
Board.  The  statute  makes  clear, 
however,  that  aside  from  makii^  the 
specified  deletions,  institutions  are  not 
r^uired  to  change  the  format  of  the  data 
from  that  used  by  institutions  to 
internally  maintain  this  information. 
The  Board’s  proposed  paragraph  F.  in 
the  appendix  reflects  these  statutory 
provisions. 

Additionally,  the  revisions  to  HMDA 
require  institutions'  disclosure 


statements  to  be  accompanied  by  a  clear 
and  conspicuous  notice  that  the 
statement  is  subject  to  final  review  and 
revision,  if  necessary.  Given  that  the 
FFIEC  compiles  the  disclosure 
statements  of  financial  institutions  for 
public  release  by  the  institutions,  the 
Board  proposes  that  the  FFIEC  add  this 
notice  on  the  disclosure  statements, 
thereby  eliminating  the  need  for 
financial  institutions  to  supply  the 
notice. 

As  mentioned  in  the  supplementary 
information  to  §  203.5(d)  above,  the 
Board  proposes  to  use  the  existing  rule 
concerning  the  availability  of  disclosure 
statements  at  the  branch  office  level  as 
the  rule  for  availability  of  an 
institution’s  modified  register  data. 

(3)  Form  of  Comment  Letters 

Comment  letters  should  refer  to 
Docket  No.  R-0789.  The  Board  requests 
that,  when  possible,  comments  be 
prepared  using  a  standard  typeface  with 
a  type  size  of  10  or  12  characters  per 
in^.  This  will  enable  the  Board  to 
convert  the  text  into  machine-readable 
form  through  electronic  scanning,  and 
will  fecilitate  automated  retrieval  of 
comments  for  review.  Comments  may 
also  be  submitted  on  3Vii  inch  or  5V4 
inch  computer  diskettes  in  any  IBM- 
compatible  DOS-based  format*  but  must 
be  accompanied  by  an  original 
document  in  paper  form. 

(4)  Regulatory  Flexibility  Analysis 

HMDA  does  not  cover  small 
depository  institutions  (those  with 
assets  of  $10  million  or  less),  or  small 
nondepository  mortgage  lenders  (those 
with  fewer  than  100  home  purchase 
loan  originations  and  assets  of  $10 
million  or  less).  HMDA  also  exempts 
from  coverage  institutions  that  have 
neither  a  home  nor  a  branch  office  in  an 
MSA.  Covered  institutions  currently 
mxist  provide  their  loan/application 
registers  to  their  supervisory  agencies  by 
March  1  for  the  preceding  (lender  year. 
Any  incremental  burden  caused  by  this 
proposal  would  result  from  the 
reqidrement  that  these  registers  be 
mc^ified  prior  to  public  release  in  the 
manner  proposed  by  the  Board.  Small 
financial  institutions  will  likely  have 
fewer  modifications  to  make  to  their 
registers  (based  on  their  fewer  numbers 
of  reportable  transactions).  This 
propiosal  is  not  expected  to  have  a 
significant  impact  on  the  costs  of  small 
institutions. 

(5)  List  of  Sid^ects  in  12  GFR  Part  203 

Banks,  banking,  Federal  Reserve 
System,  Mortgages,  Reporting  and 
recordkeeping  requirements. 
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(6)  Text  of  Proposed  Revisions 

For  the  reasons  set  forth  in  this 
proposed  rule  and  pursuant  to  the 
Board’s  authority  under  section  305(a) 
of  the  Home  Mortgage  Disclosure  Act 
(12  U.S.C.  2804(a)),  the  Board  proposes 
to  amend  Regulation  C,  Home  Mortgage 
Disclosure  (12  CFR  part  203),  as  set 
forth  below. 

Certain  conventions  have  been  used 
to  highlight  the  proposed  changes  to  the 
regulation  and  the  instructions. 

Language  to  be  added  is  shown  inside 
bold-faced  arrows,  while  language  that 
would  be  removed  appears  within  bold¬ 
faced  brackets.  The  Board  is  publishing 
only  those  sections  of  the  regulation  and 
instructions  that  would  be  affected  by 
the  changes. 

PART  203— HOME  MORTGAGE 
DISCLOSURE 

1.  The  authority  citation  for  part  203 
continues  to  read  as  follows: 

Authority:  12  U.S.C  2801-2810. 

2.  Section  203.5  would  be  amended 
by  redesignating  paragraphs  (c)  and  (d) 
as  (d)  and  (e),  by  adding  a  new 
paragraph  (c),  and  by  revising 
paragraphs  (a)  through  (e)  to  read  as 
follows: 

§203.5  Discioaura  and  reporting. 

(a)  Reporting  to  agency.  By  March  1 
following  the  calendar  year  for  which 
the  loan  data  are  compiled,  a  financial 
institution  shall  send  two  copies  of  its 
complete  §loan  application^  register  to 
the  agency  office  specified  in  appendix 
A  of  this  regulation,  and  shall  retain  a 
copy  for  its  records  for  a  period  of  not 
less  than  §three4  [two]  years. 

(b)  §Public§  disclosiue  §of  statement^ 
[to  the  public^.  A  financial  institution 
shall  make  its  mortgage  loan  disclosure 
statement  (to  be  prepared  by  the  Federal 
Financial  Institutions  Examination 
Cmmcil)  available  to  the  public  §at  its 
home  office!  no  later  than  !three 
business!  [30  calendar]  days  after  the 
institution  receives  it  from  its 
supervisory  agency  !or  from  the 
Examination  Council.  The  disclosure 
statement  also  shall  be  made  available' , 
in  at  least  one  branch  office  in  each 
additional  MSA  where  the  institution 
has  offices,  within  ten  business  da3rs 
after  the  institution  receives  it.!  [*1^6 
financial  institution  shall  make  the 
statement  available  to  the  public  for  a 
period  of  five  years.] 

!(c)  Public  disclosure  of  loan 
application  register.  A  financial 
institution  shall  make  its  loan 
application  register  available  to  the 
public  at  its  home  office  after  modifying 
it  in  accordance  with  appendix  A.  An 


institution  shall  make  its  modified 
renter  available  following  the 
caJendar  year  frir  which  tlm  data  are 
compiled,  by  March  31  for  a  request 
received  on  or  before  March  1,  and 
within  30  da]rs  for  a  request  received 
after  March  1.  The  modified  register 
also  shall  be  made  available  in  at  least 
one  branch  office  in  each  additional 
MSA  where  the  institution  has  offices.! 

(Kd)!  [(c)]  Availability  o/!data! 
[disclosure  statement].  A  Vandal 
institution  shall  make  !its  modified 
register  available  for  a  pmiod  of  three 
years  and  its  disclosure  statement 
available  for  a  period  five  years.! 

[the  disclosure  statement  available  at  its 
home  office.  If  it  has  a  physical  branch 
office  in  other  MSAs,  the  institution 
shall  also  make  a  statement  available  in 
at  least  one  branch  office  in  each  of 
those  MSAs;  the  statement]  !The 
statement  and  register!  at  a  branch 
office  need  only  contain  data  relating  to 
property  in  the  MSA  where  that  branch 
office  is  located.  An  institution  shall 
make  the  !data!  [disclosure  statement] 
available  for  inspection  and  copying 
during  the  hours  the  office  is  normally 
open  to  the  public  for  business.  It  may 
impose  a  reasonable  !fee  for  providing 
or  reproducing  the  data!  [charge  for 
photocopying  services]. 

He)!  [(d)]  Notice  of  availability.  A 
financial  institution  shall  post  a  general 
notice  about  the  availability  of  its 
disclosure  statement  in  the  lobbies  of  its 
home  office  and  cmy  physical  branch 
offices  located  in  an  MSA.  Upon 
request,  it  shall  promptly  provide  the 
location  of  the  institution’s  offices 
where  the  statement  is  available.  At  its 
option,  an  institution  may  include  the 
location  in  its  notice. 

3.  Appendix  A  to  part  203  would  be 
amended  by  revising  the  heading  of 
action  in.,  by  revising  subsection  UI.D., 
and  by  adding  new  subsections  HI.E.,  F., 
and  G.,  to  read  as  follows: 

Appendix  A  to  Part  203 — Form  and 
Instructions  for  Completion  of  HMDA 
Loan/Application  Register 
***** 

III.  Submission  of  HMDA-LAR  and  ^Public! 
Release  of  !Data!  [Disclosure  Statements] 

***** 

!D.  Availability  of  disclosure  statement. 
TIm  Federal  Financial  Institutions 
Examination  Council  (FFIEC)  will  prepare  a 
disclosure  statement  from  the  data  you 
submit.  Your  disclosure  statement  will  be 
returned  to  the  name  and  address  indicated 
on  the  transmittal  sheet.  Within  three 
btuiness  dajrs  of  receiving  your  disclosure 
statement,  you  must  make  a  copy  availaUe 
at  your  home  office  for  inspection  by  the 
public.  You  also  must  make  your  di^osure 
statement  available,  within  ten  business 
days  after  receipt  oi  the  statement  from  the 


FFIEC,  in  at  loest  one  hrandi  office  in  each 
edditionel  MSA  where  yon  have  offices. 

E.  AveilaMlity  of  modified  loan 
application  regiolor. 

1.  To  prolsct  the  privacy  of  applicants  and 
borTowers,  an  institution  must  modify  its 
loan  application  ragiater  before  reloM  to 
the  public  by  removing  the  following 
infrmnation:  the  application  or  loan  number, 
date  application  recehrad,  and  date  of  action 

taltim- 

2.  A  financial  institution  most  make  its 
modified  register  available  following  the 
calendar  year  for  which  the  data  are 
compiled,  by  March  31  frv  a  request 
received  on  or  befrue  March  1,  and  within 
30  da]rs  for  a  request  received  after  March 
1. 

F.  Location  and  format  (rf  disclosed  data. 
You  must  make  a  conqilete  copy  of  your 
disclosure  statement  and  your  modified 
register  available  to  the  public  at  your  home 
office.  You  may  make  thM  data  available  in 
hard  copy  or  in  automated  form  (such  as  by 
floppy  d^  or  computer  tape).  Although  you 
are  encouraged  to  make  your  modified  loan 
application  register  available  to  the  public  in 
census-tract  order,  yon  are  not  required  to 
do  so.  In  addition,  if  you  have  physical 
branch  offices  in  other  MSAs,  you  must 
make  available  in  at  least  one  Iwanch  office 
in  each  of  those  MSAs  either  a  complete 
copy  of  the  disclosnre  statement  and  of  the 
modified  register,  or  the  pmtion  of  each  that 
relates  to  properties  in  that  MSA. 

G.  Posters.  Youir  agency  can  provide  you 
with  HMDA  posters  that  you  can  use  to 
inform  the  public  of  the  availability  of  your 
disclosure  statement,  or  you  may  print  your 
own  posters.! 

[D.  The  Federal  Financial  Institution 
Examination  Council  (FFIEC)  will  prepare  a 
disclosure  statement  from  the  data  you 
submit.  Your  disclosure  statement  will  be 
returned  to  the  name  and  address  indicated 
on  the  transmittal  sheet.  When  you  receive 
that  disclosure  statement  you  must  make  a 
copy  available  for  inspection  by  the  public 
within  30  calendar  days  of  the  date  the 
statement  is  received  by  your  institution.  You 
must  make  a  complete  copy  available  at  your 
home  office.  If  you  have  physical  branch 
offices  in  other  MSAs,  you  must  make 
available,  in  at  least  one  branch  office  in  each 
of  those  MSAs,  either  the  complete  statement 
or  the  portion  of  the  statement  relating  to  that 
MSA. 

Your  agency  can  provide  you  with  HMDA 
posters  that  you  can  use  to  inform  the  public 
of  the  availability  of  your  disclosure 
statement,  or  you  may  print  your  own 
posters.] 

***** 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  December  28, 1992. 
WiUiamW.Wilaa, 

Secretary  of  the  Board. 

(FR  Doc.  92-31871  Filed  12-31-92;  8:45  am] 
MUMQ  COM  sai0-01-4l 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  AdnuMatration 
14CFRPart71 

[AirapMS  Doctot  No.  92-ANM-21] 

Propoeed  Alteration  of  Jet  Route  J- 
151;  WA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  alter 
the  description  of  Jet  Route  J-151  by 
extending  the  route  segmmit  between 
Whitehall.  MT,  VHF  Omnidirectional 
Range/Tactical  Air  Navigation 
(VORTAC)  direct  to  Spol^e,  WA, 
VORTAC  Currently,  there  is  no  jet  route 
firom  Whitehall,  MT,  direct  to  Spokane, 
WA.  This  )et  route  extension  would 
enhance  traffic  flow  and  reduce 
controller  workload. 

DATES:  Comments  must  be  received  on 
or  before  February  16, 1993. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  ANM-500,  Docket  No. 
92-ANM-21,  Federal  Aviation 
Administration,  1601  Line  Avenue. 
Southwest.  Renton.  WA  980S5-40S6. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  room  916, 800  Independence 
Avenue,  SW.,  Washington,  EMC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  NFORMATION  CONTACT: 
Norman  W.  Thomas.  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Informatirm  Division.  Air  Traffic  Rules 
and  Procedures  Service.  Federal 
Aviation  Administration,  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591;  telephone:  (202) 
267-9230. 

SUPPLEMENTARY  MFORMATKM: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  proWde  the  factual  basis 
supporting  the  ^ewrs  and  suggestions 
presented  are  particularly  h^ful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  rm  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 


aspects  of  the  proposal. 

Commimications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
folloMring  statement  is  made: 

“Comments  to  Airspace  Docket  No.  92- 
ANM-21.”  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM’s 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Afiairs,  Attention:  Public  Inquiry 
Center.  APA-220, 800  Independence 
Avenue,  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM’s  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
alter  Jet  Route  J-151  by  extending  this 
route  from  Whitehall.  MT,  to  Sp^ane, 
WA.  Currently,  there  is  no  direct  jet 
route  segment  between  these  points. 
This  extension  would  enhance  traffic 
flow  and  reduce  controller  workload.  Jet 
routes  are  published  in  Section  71.607 
of  FAA  Order  7400.7A  dated  November 
2, 1992,  and  effective  November  27, 
1992,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  jet  route 
listed  in  this  document  would  be 
published  subseouently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  rMulation  only  involves  an 
established  bexly  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  “major  rule“ 


under  Execnitive  Order  12291;  (2)  is  not 
a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Prexodures  (44 
FR 11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  prex^edures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Incorporation  by 
reference.  Jet  routes. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a),  1354(a), 
1510:  E.0. 10854,  24  PR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C  106(g):  14  CFR 
11.69. 

i71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7A, 
Ckimpilation  of  Regulations,  dated 
November  2. 1992,  and  efiective 
November  27, 1992,  is  amended  as 
follows: 

Section  71.607  Jet  routes. 

***** 

I-lSl  [Revised] 

From  Cross  City,  PL;  Vulcan,  AL;  INT 
Vulcan  335”  and  Farmington,  MO,  139” 
radials;  Farmington;  St  Louis,  MO;  Des 
Moines,  lA;  O’Neill.  NE;  Rapid  City,  SD; 
Billings,  MT;  INT  Billings  266”  and 
Whitehall,  MT.  103”  radials;  to  Sp>okane,  WA. 
******* 

Issued  in  Washington,  DC,  on  December 
21, 1992. 

Harold  W.  Becker, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 

(FR  Doc.  92-31908  Filed  12-  31-92;  8:45  am] 
BIUJNG  CODE  4aia-1>-M 
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Office  of  the  Secfifaiy 
14  CFR  Part  241 

[Docket  Na  4W97;  Nolioe  No.  92-34] 
mN2137-AC0e 

Confidential  Treatmenl  of  Aircraft 
Inventory  Data 

AGENCY:  Office  of  the  Secretary  of 
Tranaportation,  and  Reaearcfa  and 
Special  Programa  Adminiatration,  DOT. 
action:  Withdrawal  of  proposed  rule 
and  denial  of  petition  for  rulemaking. 

SUMMARY:  This  docummt  denies  a 
petition  for  rulemaking,  filed  in  Docket 
46597,  to  amend  part  241  of  the 
Department’s  Economic  Regulations  to 
indude  a  period  of  confidential 
treatment  for  aircraft  inventory  data 
reported  on  RSPA  Form  41  Schedules 
B-7  and  B-43,  withdraws  the 
rulemaking  proceeding  initiated  based 
on  the  petition,  and  dmies  the  motions 
filed  in  Docket  46597  for  confidential 
treatmmit  of  aircraft  inventory  data 
reported  on  Schedules  B-7  and  B-43. 
This  document  is  being  issued  because 
the  Department  has  determined  that 
withholding  informati<m  reported  on 
Schedules  B-7  and  B-43  is  imwarranted 
imder  the  Freedmn  of  Information  Act 
and  the  Department’s  regulations 
governing  informatimi  that  is  exempt 
from  public  disclosure. 

DATES:  This  document  is  effective  on 
January  4, 1993. 

FOR  RIRTNBR  MtFORMATION  CONTACT: 

M.  Clay  Mnitz,  Jr.  or  Jade  M.  Calloway, 
Office  of  Airiine  Statikics,  DAI-10, 
Reaeaidi  and  Spedal  Pn^^ums 
Administration,  Department  of 
Transportation,  400  Seventh  Street, 

SW..  Washindon,  DC  20590-0001,  (202) 
366-4385  and  366-4383,  respectively. 

SUPPLEMENTARY  MFORMATWN: 
Background 

On  July  10, 1991,  the  Department 
issued  an  Advanced  Notice  of  Proposed 
Rulemaking  (ANPRM)  seeking  public 
comments  on  the  need  fm  estwlishing 
a  period  of  confidential  treatment  for 
Form  41  Schedules  B-7,  Airframe  and 
Aircraft  Engine  Acquisitions  and 
Retirements  and  B-43,  Inventory  of 
Airframes  and  Aircraft  Engines  (56  FR 
32992;  July  18. 1991).  This  rulemaking 
notice  responds  to  the  confidentiality 
issues  rai^  in  the  ANPRM  and  the 
public  comments  entered  into  Docket 
46597. 

The  issue  of  omfidential  treatment 
was  first  raised  by  the  November  8, 1989 
motion  of  United  Air  Lines  (United), 
which  requested  the  Department  to 
withhold  from  public  duclosure  the 


acquisition  costs  and  sales  realization 
amounts  for  airframes  and  aircraft 
engines  reported  on  its  Sdiedule  B-7, 
Airframe  and  Aircraft  Engine 
Acquisiti(His  and  Retirements,  for  the 
quarter  ended  September  30, 1989 
(Docket  46597).  Subsequent  motians 
were  filed  with  every  Schedule  B-7 
submitted  since  then  (Dockets  46868, 
46933, 47119  and  47254).  On  March  28, 

1990,  United  also  filed  a  motion  for 
confidential  treatment  pertaining  to  the 
airframe  and  aircraft  mgine  acquisition 
cost  data  reported  oa  annual  Sr^edule 
B-43,  Inventory  of  Airframes  and 
Aircraft  Engines,  its  report  covering 
calendar  year  1989  (Docket  46869).  In 
addition.  American  Airlines  filed  a 
motion  dated  August  9, 1990,  fw 
confidential  treatment  of  its  Schedule 
B-7  for  the  quarter  ended  June  30, 1990. 
All  requests  for  confidential  treatment 
were  filed  imder  14  CFR  302.39, 
’’Objections  to  Public  Disclosure  of 
Information.” 

The  Director  of  the  Research  and 
Special  Pro^ams  Administratiim’s 
(l^PA’s)  Office  of  Airiine  Statistics,  in 
a  letter  dated  January  9, 1991,  denied 
each  of  United’s  motiims  fw 
confidential  treatment.  On  February  1, 

1991,  United  filed  a  response  to  the 
letter  in  the  form  of  a  petitimi  fru'  review 
of  the  staff  action  dwying  its  motions. 

In  its  petition.  United  stated  that  it  waa 
not  seeking  exclurive  confidentiality  for 
its  data,  but  rather,  believes  that  airmft 
acquisition  costs  and  sales  realization 
amounts  should  be  held  confidential  for 
all  carriers. 

In  urging  the  Department  to  review  its 
staff  action.  United  eiqiressed  its  desire 
to  have  incorporated  in  the  regulations 
governing  the  submission  of  Schedules 
B-7  and  B-43  (14  CFR  241.23,  Schedule 
B-7  and  Schedule  B-43)  a  provision  fm 
the  confidential  treatment  of  the 
reported  data.  United  also  indicated  that 
it  planned  to  submit  a  petitimi  for 
rulemaking  proposing  to  amend  part 
241  by  providing  for  the  confidential 
treatment  of  the  equipment  price  data 
reported  on  both  schedules. 

Pending  the  filing  of  its  rulemaking 
petition.  United  requested  that  the 
Department  grant  its  motions  to 
withhold  from  public  disclosure  along 
with  those  of  any  other  carrier 
requesting  such  relief.  By  letter  dated 
March  22, 1991,  the  Dir^or,  Office  of 
Airline  Statistics,  granted  United’s 
request  for  aruleinkking  to  explore 
whether  14  CFR  241.23  of  the 
Department’s  Econmnic  Regulations 
should  be  amended  to  accord 
confidential  treatment  for  the 
information  reported  on  Form  41 
Schedules  B-7  and  B-43.  A  copy  of  the 
March  22  lettw  is  provided  as  Exhibit  A. 


In  the  letter,  the  Director,  Office  of 
Airiine  Statistics,  overturned  his  euiier 
decision  by  granting  United’s  motions, 
pending  the  outcome  of  this  rulemaking 
proceemng.  'The  Director  also  indicated 
that  in  order  not  to  prejudge  the 
outemne  of  the  rulemaking  process  and 
to  preclude  United  from  enjoys  an 
advantage  over  other  carriers  by  Mving 
its  data  withheld  frmn  the  pubUc  eye, 
the  Department  would  look  favorably 
upon  individual  air  carrier  motions  for 
confidential  treatment  of  Form  41 
Schedule  B-7  and/or  Form  41  Schedule 
B-43.  This  offer  applied  to  the 
informatiem  reportM  cm  Schedule  B-7 
fev  the  fourth  quarter  of  1990  and 
Schedule  B-43  fmr  the  calendar  year 
1990.  At  the  same  time,  carriers  were 
also  apprised  of  their  ri^t  to  file, 
shcmld  they  so  derire,  subaecpient 
motions  for  cemfidential  treatment  for 
each  successive  filii^  of  B-7  and  B-43. 

In  order  to  simplify  the  administrative 
burden  of  respemding  to  similar  motions 
for  confidential  treatment  filed  in 
multiple  dockets,  the  March  22  letter 
announced  the  Departmmit’s  action  to 
cxinsolidate  in  Docket  46597  all 
previously  filed  motions  for  confidential 
treatment  of  Schedules  B-7  and  B-43. 
The  Department’s  ANPRM  (Notice  91- 
11)  cm  tne  issue  of  confidentiality  and 
this  NPRM  are  also  included  in  Docket 
46597. 

Advance  Notice  of  Propoaed 
Rulemaking 

In  order  to  provide  the  facts  necessary 
to  determine  udiethOT  a  grant  of 
confidentiality  to  airframe  and  aircraft 
engine  data  is  warranted,  the 
Department,  in  the  ANPRM,  solicited 
answers  to  the  following  questions: 

1.  Is  there  a  need  to  keep  the 
informatiem  reported  cm  Form  41 
Schedule  B-7  and/or  Form  41  Schedule 
B-43  exmfidential?  Please  eoqilain,  in 
detail,  why  the  informatiem  should  or 
riiould  not  be  held  cemfidential. 

Identify,  by  specific  data  element,  the 
information  cm  Schedules  B-7  and  B-43 
that  yem  believe  should  or  should  not  be 
held  confidential.  Explain  how  the 
information  does  or  does  not  qualify  for 
confidoitial  treatment  given  tta 
governing  bexly  of  law  and  regulation, 
namely,  me  Freedom  of  informatiem  Act 
(FOIA),  5  U.S.C  552,  and  the 
Department’s  regulations,  49  QK  part  7. 

2.  Fc»  what  length  of  time  should  the 
informatiem  be  held  confidential?  Please 
explain  the  specific  reasons,  by  data 
element  if  necessary,  fw  selecting  a 
particular  period  of  time. 

PnUic 

Twenty  comments  were  received  in 
response  to  the  ANPRM.  Six  cemunents 
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were  filed  in  support  of  a  period  of 
confidentiality  for  Form  41  Schedules 
B-7  and  B-43  by  American  Airlines, 

Inc.  (Amwican);  Delta  Air  Lines,  Inc. 
(Delta):  Northwest  Airlines,  Inc. 
(Northwest);  United  Air  Lines.  Inc. 
(United);  United  Parcel  Service.  Co. 
(UPS):  and  The  Boeing  Company 
(Boeing).  Thirteen  comments  were  filed 
in  opposition  to  a  grant  of 
conndentiality  by  Federal  Express 
Corporation  (FedEx);  McDonnell 
Douglas  Corporation  (MDC);  Air  Line 
Pilots  Association  International  (ALP A); 
Air  Cargo  Management  (koup;  Airt 
Services;  BK  Associates,  Inc.;  Avitas, 
Inc.;  The  CTT  Ckoup/Capital  Equipment 
Financing:  DCS  (Consultants;  Jack  B. 

Feir  &  Associates:  Mack  Aviation 
Company,  Inc.;  Simat,  Helliesen  & 
Eichner,  and  York  University.  One 
Conunent  was  filed,  by  (Continental  Air 
Lines,  Inc.  ((Continental)  suggesting  an 
alternative  course  of  action.  In  addition 
to  these  twenty  comments.  United 
States  Leasing  International,  Inc.  filed  a 
late  comment  in  opposition  to  granting 
confidentiality.  A  discussion  of  these 
comments  follows: 

Data  Elements  at  Issue 

In  their  cmiunents,  American,  Delta. 
Northwest,  United,  and  UPS  identify  the 
following  data  elements  that  they 
believe  should  be  accorded  confidential 
treatment 


FoiinSI 

SctwdutoB-7 

Form  41  Sdiadule  B-43 

I.Cost 

1.  Aoquiiad  coat  or  captaNzed 

2.  Ap  xtizs(V 

2  AKowanca  lor  dapradaOon  or 

DepracMad 

OOSL 

amotllraWow. 

3.  Realatton. 

3  Dapractalod  coat  or  amortized 
vahia. 

4.  EaSmalod  raaidual  vaiua. 

UPS.  in  additirm  to  these  data 
elements,  states  that  confidentiality 
should  also  be  granted  to  the  “Estimated 
Depreciable  or  Amortizable  Life 
(Months)"  on  Schedule  B-43.  In  its 
comments.  Boeing,  while  not 
identifying  specific  data  elements  on 
Sdiedule  B-7  and/or  Schedule  B-43 
that  it  believes  should  be  granted 
confidential  treatment,  does  refer  to 
“airframe  acquisition  costs"  and  “the 
negotiated  price  of  aircraft." 

F(HA  aiMl  DOT  Regulations 

Having  identified  the  data  elements  at 
issue,  we  will  now  turn  to  a  discussion 
of  the  need  for  granting  confidentiality. 
In  order  to  reacm  a  conclusion  on 
whether  or  not  to  withhold  the  above 
informatimi  from  public  disclosure,  we 
must  examine  the  arguments  made  for 
and  against  confidentiality  within  the 
context  of  the  Freedom  of  Information 


Act  (FOIA)  5  U.S.C  SS2.  This  section 
protects  from  public  disclosure  “trade 
secrets  and  commercial  or  financial 
information  obtained  from  a  person 
(which  is)  privileged  ot  confidential"  (5 
U.S.C.  552  (b)(4)).  This  section  is  cited 
in  each  of  the  comments  filed  in  support 
of  confidootiaUty  with  the  exception  of 
Boeing,  which  does  not  address  how  the 
information  at  issue  would  fell  within 
FOIA  guidelines  for  exempting  data 
from  public  disclosure.  Boeing  states: 
“This  letter  is  furnished  in  strong 
support  of  the  subject  ANPRM  to 
provide  confidential  treatment  of  the 
identified  information.  (Confidential 
treatment  is  requested  pursuant  to  Rule 
39  of  DOT’S  Rules  of  Practice."  Ihe 
“identified  information"  in  its 
comments  refers  to  the  airframe 
acquisition  cost  reported  on  Schedule 
B-7  and  Schedule  B-43. 

Since  the  data  elements  in  question 
are  not  a  trade  secret,  we  have  evaluated 
the  information  to  see  if  it  meets  the 
requirements  of  the  second  category  of 
commercial  or  financial  information 
obtained  from  a  person,  which  is 
privileged  or  confidential.  Rule  39  of  the 
Department’s  Procedural  Regulations 
(14  (CFR  302.39),  which  concerns  the 
filing  of  objections  to  public  disclosure 
of  information,  specifically  states  the  49 
CFR  part  7  governs  the  availability  of 
the  Department’s  records  and 
documents  to  the  public.  Part  7  contains 
the  Department’s  regulatory 
implementation  of  roiA. 

Rule  39  contains  the  procedures  for 
objecting  to  the  public  disclosure  of 
information.  Section  302.39(e)  states 
that  information  covered  in  reports  filed 
with  the  Department  need  not  be 
withheld  from  public  disclosure  imless 
a  written  motion  objecting  to  such 
disclosure  is  filed  %vith  the  Department. 
The  motion  must  contain,  among  other 
things,  a  description  of  the  information 
to  be  withheld  and  a  statement 
explaining  how  and  why  the 
information  fells  within  the  FOIA 
exemptions^  U.S.C.  552(b)(l)-(9)). 

In  addressing  the  issue  of 
confidentiality  in  view  of  the  provisions 
of  FOIA  and  the  Department’s 
regulations,  American.  Delta, 

Northwest.  United  and  UPS  raise  the 
following  points: 

•  Public  disclosure  would  impair  the 
Departmoit’s  ^ility  to  certain  the 
information  at  issue. 

•  Public  disclosure  would  cause 
substantial  competitive  harm. 

•  Public  disclosure  is  inconsistent 
with  the  grant  of  confidentiality  to 
similar  information  by  the  Securities 
and  Exchanm  (fommfesion. 

•  Public  msclosure  would  require  the 
air  carriers  to  violate  a  contract 


provision  of  equipment  purchase 
agreements  that  bars  release  of  the 
information. 

•  The  information  at  issue  is  not 
customarily  disclosed  to  the  public. 

In  addition  to  these  five  points. 

United  dtes  Civil  Aeronautics  Board 
Order  79-19-91,  concerning  the 
confidentiality  of  fuel  price  data,  in  its 

Sort  for  a  grant  of  confidentiality. 

of  these  issues  is  addressed  below 
under  separate  captions. 

Impair  the  Ability  to  Collect  the  Data 

American  and  UPS  state  in  their 
comments  that  information  should  be 
treated  as  ccmfidential  if  disclosure 
would  impair  the  government’s  ability 
to  obtain  &e  information  in  the  future 
or  cause  substantial  harm  to  the 
competitive  position  of  the  person  from 
whom  the  information  is  obtained.  In 
support,  both  carriers  cite  National 
Parks  S'  Conservation  Assn  v.  Morton, 
498  F.2d  765,  770  (D.C.  Cir.  1974). 
American  also  cites  Guerra  v.  Guajardo, 
466  F.Supp.  1046, 1059  (S.D.  Tex.  1978) 
aff’d  without  opinion,  597  F.2d  769  (5th 
(^r.  1979);  and  United  Technologies 
Corp.  V.  Department  of  Health  and 
Human  Services,  574  F.Supp.  86, 89 
(D.Del.  1983). 

All  of  the  data  elements  at  issue  are 
submitted  in  accordance  with  the 
reporting  requirements  of  14  (3^  part 
241.  Part  241  is  applicable  to  all  l^e 
certificated  air  carriers.  A  large' 
certificated  air  carrier  is  defined  as  an 
air  carrier  operating  under  a  certificate 
of  public  convenience  and  necessity 
issued  under  section  401  of  the  Federal 
Aviation  Act  of  1958,  as  amended,  using 
aircraft  with  over  60  seats  or  over  18,000 
pounds  of  payload  capacity,  or 
operating  internationdly  (14  CFR 
241.03).  It  is  a  mandatory  condition  for 
air  carriers  operating  under  a  section 
401  certificate  to  abide  by  the 
Department’s  regulations.  Since  all  large 
certificated  air  carriers  are  required  by 
regulation  (14  (7R  241.23 — Schedule 
B-7  and  Schedule  B-43)  to  provide  the 
Department  %vith  the  information 
contained  in  both  Schedules  B-7  and  B- 
43,  the  Department  believes  that  the 
ability  of  me  government  to  obtain  the 
information  in  the  future  will  not  be 
adversely  affected  by  the  issue  of 
confidentiality.  Since  this  test  of 
confidentiality  has  not  been  met,  we 
next  examine’the  data  elements  imder 
the  test  of  substantial  competitive  harm. 

Competitive  Hwm 
Each  air  carrier  filing  in  support  of 
confidentiality  dtes  competiUve  harm 
when  addressing  the  need  for  the 
confidential  treatment  of  the  data  at 
issue.  Before  discussing  the  carrier 
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conunsnts  on  ccmipetitive  harm.  It 
should  be  noted  that  Boeing’s  comments 
support  the  need  for  confidentiality  by 
stating  that,  in  its  opinion,  disclosure  of 
the  information  at  issue  would  be 
competitively  harmful  to  carriers  filing 
Schedules  B-7  and  B-43.  While 
remaining  o^izant  of  Boeing’s 
comment  on  Mhalf  of  the  repmting 
carriers,  the  Department  will  weigh  its 
decision  as  to  j^ential  for  ccHnp^tive 
harm  based  on  the  comments  of  the  air 
carriers  that  are  directly  affected. 

As  to  the  afiected  earners,  American 
states:  "It  is  not  necessary  to  show 
actual  competitive  harm;  actual 
competition  and  the  likelihood  of 
substantial  injury  is  all  that  is 
necessary."  Ffvfessional  Review 
Organization  of  Florida,  Inc.  v.  17.5. 
Department  of  Health  and  Human 
Services,  607,  F.Supp.  423  (D.C.  1985)  at 
425-426. 

Similarly,  Delta  states  that 
information  is  considered  confidential  if 
disclosure  of  the  information  is  likely  to 
cause  substantial  harm  to  the 
competitive  position  of  the  person  fiom 
whom  the  information  was  obtained. 
National  Parks  &  Conservation  Assn  v. 
Morton,  supra.  Under  this  test.  Delta 
quotes  National  Parks  and  Conservation 
Assn  V.  Kleppe,  547  F.2d.  673, 683  (D.C. 
Cir.  1976):  "*  *  *  No  actual  adverse 
effect  on  competition  need  be  shown 
*  *  *  The  court  need  only  exercise  its 
judgment  in  view  of  the  nature  of  the 
materials  sought  and  the  competitive 
circumstances  (in  which  the  person 
from  whom  the  information  was 
received  does  business],  relying  at  least 
in  part  on  relevant  and  credible  opinion 
testimony.” 

Northwest  also  dtes  National  Parks  & 
Conservation  Assn  v.  Morton,  supra,  as 
support  that  information  is  confidential 
if  it  could  cause  substantial  harm  to  the 
competitive  position  of  the  person  from 
whom  the  information  was  obtained. 
Northwest  goes  on  to  state  that 
information  fiom  which  competitors 
could  deduce  operating  costs,  profit 
margins,  and  competitive  vulnerability 
is  generally  confidential  and  dtes  a 
number  of  cases  in  support: 
Westinghouse  Electric  Corp.  v. 
Schlesinger,  392  F.Supp.  1246  (E.D.  Va 
1974),  affd,  542  F.2d  ll90  (4th  Cir. 
1976),  cert,  denied,  431  U.S.  924  (1977) 
(data  describing  a  company’s  workforce 
held  exempt  fiom  FOIA);  National  Parks 
and  Conservation  Assn  v.  Kleppe,  supra, 
(agency  records  concerning  concession 
operations  at  National  Par^  held 
exempt  from  FOIA);  Sterling  Drug  v. 
FTC,  450  F.2d  698  (D.C.  Cir.  1971) 
(disclosure  of  certain  documents 
pertaining  to  corporate  acquisition 
properly  withheld  by  ageiicy);  McCoy  v. 


Weinberger,  386  P.Sui^.  504  (W  J).  Ky. 
1974)  (cost  report  from  nursing  heune 
held  exempt  from  FOIA  disekwure). 

In  arguing  that  public  disclosure  of 
the  data  ektments  at  issue  would  cause 
substantial  competitive  harm,  UPS 
states  that  the  Distrid  of  Cohimbia 
Circuit  Court  of  Appeals  acknowledged 
the  implication  of  msclosure  of  similar 
information  in  Worthington 
Compressors,  Inc.  v.  Costle,  213  U.S. 
App.  D.C  200, 662,  F.2d  45, 51  (1981). 

In  this  case,  the  court  rejected  an 
argument  that  design  and  engineering 
spedfications  for  air  compressors  were 
not  entitled  to  confidential  treatment 
because  competitors  could  take  the 
compressors  apart  and  determine  how 
they  were  made.  UPS  dtes  the  court  as 
stating: 

Because  competitim  in  business  turns  on 
the  relative  costs  and  opportunities  bced  by 
members  of  the  same  industry,  there  is  a 
potential  windfall  for  competitors  to  whom 
information  is  released  rmder  FOIA.  If  those 
competitors  are  charged  only  minimal  FOIA 
retrieval  costs  for  the  informadon,  rather  than 
the  considerable  costs  of  private 
reproduction,  they  may  be  getting  quite  a 
bargain.  Such  bar^ins  could  eesUy  have 
competitive  consequences  not  contemplated 
as  part  of  FOlA’s  prirmipal-aim  of  pnxnoting 
openness  in  government. 

As  to  competitive  harm,  UPS  states 
that,  rmlike  the  Worthington  case,  the 
Department’s  Form  41  s^edules  are  the 
sole  means  for  competitors  to  obtain  the 
information  and  the  test  under  the  case 
(Worthington  at  51)  becomes  one  of 
considering  "how  valuable  the 
information  will  be  to  the  requesting 
competitors  and  how  much  this  gain 
will  damage  the  submitter."  UPS  goes 
on  to  state:  "'There  is  little  doubt  as  to 
how  valuable  purchase  and  sale  prices 
of  aircraft  would  be  to  a  competitor  who 
does  not  have  the  resources  or  abilities 
to  negotiate  the  same  type  of 
arrangement.  One  should  be  entitled  to 
the  frnits  of  their  labor.” 

We  agree  that  adual  harm  need  not  be 
shown,  only  the  likelihood  of 
substantial  competitive  harm,  in  order 
to  prevail  on  a  grant  of  confidentiality. 
We  now  turn  to  the  issue  of  substantial 
competitive  harm,  as  addressed  in  the 
comments. 

American  states  its  belief  that  public 
disclosure  would  undermine  its  "*  *  * 
efforts  to  negotiate  more  favorable 
aircraft  and  engine  purchase  prices,  as 
vendors  would  be  far  less  willing  to 
grant  concessions  knowing  that  other 
carriers  would  learn  of  and  demand  the 
same  terms.”  Beyond  this,  American 
states  that  public  disclosure  would  dull 
the  willingness  of  vendors  to  engage  in 
price  negotiations. 


Similarly,  Delta  states:  "Aircraft  and 
engine  purdiases  form  a  continual 
stream  of  complex  transactions  thd 
require  a  great  deal  of  negotiating  skill 
and  experience  to  obtain  the  most 
favOTs^  tenns  possible  under  the 
particular  dicumstances.  Any 
advantages  achieved  by  Delta  through 
hard,  arma-length  bar^ining  with 
manufacturers  would  likely  evaporate,  if 
Delta’s  cmnpetitcHs  are  able  to  rely  cm 
informatiem  available  in  Delta's 
Schedules  B-7  and  B-43  to  gafri 
leverage  in  their  emm  airoraft  acquisition 
negotiations." 

Northwest  states  that  the  need  to  keep 
the  information  at  issue  cmfidential 
relates  directly  to  its  ability  to  ac:quire 
aircraft  at  the  lowest  possible  cx)8t,  and 
maximize  resale  value. 

In  a  similar  vein.  United  states  that  it 
applies  (xmsiderable  management 
rescnurces  in  trying  to  obtain  airframes 
and  engines  at  the  lowest  possible 
acquisitiem  cost  and  dispem  of  these 
assets  at  the  highest  possible  sales  pric». 
As  with  Delta,  United  states  that  public 
release  of  the  aircraft  acquisition  costs 
and  sales  realization  amounts  denies  it 
the  full  benefit  of  its  negotiating  efforts. 

UPS  states  "*  *  *  the  disdosure  of 
aircraft  price  informatiem  will  cause 
substantial  harm  to  the  cxmipetitive 
position  of  the  submitter  by  revealing 
the  fruits  of  the  negotiation  process 
leading  to  the  agreement.  There  is  a 
multitude  of  unique  factors  to  be 
considered  in  arriving  at  the  negotiated 
purchase  pric«  of  an  aircraft.  Di^osure 
of  this  price  information  would  be 
analogous  to  cheating  government- 


comment  that  disdosure  of  the  airframe 
and  aircraft  cost  and  sales  price 
information  leads  to  an  unfair 
competitive  advantage  vis  a  vis  foreign 
flag  carriers,  which  are  not  required  to 
report  their  ecpiipment  prices  to  the 
Department.  United  goes  on  to  state  that 
it  is  commerdally  damaging  for  U.S. 
carriers  to  have  the  fruits  of  their 
competitive  efforts  with  manufacturers 
divulged  to  foreign  flag  competitors  that 
will  use  the  informatiem  to  c^ain  the 
best  possible  purchase  price. 

By  contrast.  Northwest  states  that  U.S. 
carriers  have  an  advantage  in  that  U.S. 
carriers  can  sometimes  c^tain  more 
favorable  volume  discounts  than 
relatively  smaller  fmeign  flag  carriers. 
Northwest  further  states  that  disdosure 
tends  to  increase  pressure  on 
manufacturers  to  lessen  the  discount  to 
a  U.S.  flag  carrier  to  avoid  the  need  to 
grant  similar  discounts  to  all 
purchasers. 

ALPA  and  Airt  Services  both  questiem 
the  carriers*  ctmtention  as  to  sul^antial 
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competitive  harm.  ALP  A,  in  rwponse  to 
the  Department’s  question  as  to  how 
airframe  and  aircr^  engine  cost 
informatimi  would  qualify  for  an 
exemption  from  FOL\.  stated  that,  until 
United’s  motion  for  confidentiality  was 
filed  in  1989,  the  information  contained 
in  B-7  and  B^3  has  been  routinely 
available  and  carriers,  such  as  United, 
have  nevertheless  been  fully  capable  of 
transacting  business.  ALFA  goes  on 
further  to  state  that  United  and  other 
carriers  can  claim  only  that  it  might  be 
easier  to  transact  business  if  this 
information  was  not  available  to  its 
competitors,  but  such  a  claim  does  not 
meet  die  standard  of  substantial  harm  to 
its  competitive  position. 

UnitM  states  in  its  comments,  that,  if 
disclosed,  its  equipment  costs  can  be 
used  by  its  competitors  to  negotiate 
reductions  in  prices  on  ongoing  flight 
equipment  purchase  contracts.  United 
further  states  that  once  a  carrier’s  costs 
are  divulged,  competitors  can  use  the 
information  to  negotiate  contract  price 
adjustments  from  the  same  suppliers  the 
carrier  is  using  or  from  competing 
suppliers. 

In  its  comments,  Airt  disputes  the 
contention  that  disclosure  of  the 
financial  data  on  B-7  and  B-43  enables 
competitors  to  use  the  data  as  a  starting 
point  in  their  own  negotiations  to  obtain 
equal  or  more  favorable  prices,  allowing 
the  carrier  to  enjoy  lower  capital  costs 
and  compete  more  efficiently.  Airt  states 
that  aircraft  acquisition  contracts 
contain  a  large  number  of  individual 
items  and  terms  of  purchase  that  afiect 
the  final  price.  Some  examples  of 
contract  provisions,  identified  by  Airt. 
that  can  afiect  the  price  of  aircraft  are 
the  size  of  the  order,  delivery  dates, 
inflation  clauses,  selected  manufacturer 
or  carrier  supplied  equipment, 
configuration,  warranty,  and  financing. 
Airt  states  that  in  order  to  be  useful  in 
a  competitive  situation,  a  competitor 
would  also  need  to  know  the  ^11  terms 
and  conditions  of  the  contract. 

As  to  the  “acquired  cost  or  capitalized 
value”  reported  on  Schedule  B-^3  for 
airframes  and  engines,  AIRT  points  out 
that  this  amount  may  change  from  year 
to  year  as  modifications  are  made  to  the 
aircraft.  For  used  equipment,  AIRT 
states  that  an  important  determinant  of 
the  cost  of  used  aircraft  reported  on 
Sdiedule  B-7  is  the  time  ^tween 
overiiauls.  The  time  between  overhauls 
is  not  reported  on  Sdiedule  B-7; 
therefore,  its  impact  on  the  acquisition 
cost/sales  price  of  used  aircraft  cannot 
be  determined. 

After  considering  the  comments,  the 
Department  believes  that  the  comments 
in  support  of  confidentiality  do  hot 
demonstrate  that  disclosure  of  the  cost 


information  reported  on  Form  41 
Schedules  B-7  and  B-43  would  likely 
result  in  substantial  competitive  harm  to 
the  carriers  submitting  the  schedules.  In 
assessing  the  potentiai  for  competitive  • 
harm,  the  Department  has  considered 
the  impact  that  the  availability  of  the 
information  over  the  last  several 
decades  has  had  on  competition.  The 
Department  is  unaware  of  any  instance 
where  the  public  release  of  acquisition 
cost  and/or  sales  realization  data  has 
substantially  harmed  the  competitive 
position  of  an  individual  air  carrier. 
Considering  that  airframe  and  aircraft 
engine  acquisition  costs  and  sales 
realization  amounts  have  been  publicly 
available  for  several  decades,  the 
Department  believes  that  it  would  be 
reasonable  to  expect  that  historical 
evidence  of  substantial  competitive 
harm  would  exist,  given  the  history  of 
public  availability.  None  of  the 
comments  submitted  in  support  of 
confidentiality  has  presented  any 
evidence  that  substantial  competitive 
harm  has  occurred. 

In  reaching  this  conclusion,  the 
Department  has  also  considered  the 
changes  that  have  occurred  within  the 
operating  environment  of  the  air 
transportation  industry,  namely  the 
advent  of  deregulation  and 
accompanying  changes  in  carrier  route 
structures  and  competition.  This  new 
evolution  of  the  industry  began  with  the 
passage  of  the  Airline  Deregulation  Act 
of  1978,  which  phased  in  deregulation 
of  the  domestic  sector.  Domestic  routes 
were  deregulated  beginning  January  1, 
1982  and  Uie  fares  charged  for  domestic 
air  transportation  were  deregulated  as  of 
January  1, 1983.  Thus,  deregulation  has 
been  evolving  for  almost  fourteen  years 
'  and  the  Department  is  unaware  of  any 
occurrence  of  substantial  competitive 
harm  that  has  resulted  from  the 
availability  of  Schedules  B-7  and  B-43. 

As  to  Delta’s,  Northwest’s  and 
United's  comment  that  disclosure  of  the 
airframe  and  aircraft  cost  and  sales  price 
information  creates  an  unfair 
competitive  advantage  vis  a  vis  foreign 
flag  carriers,  the  Department  is  imaware 
of  any  evidence  that  U.S.  carriers,  in  the 
international  area,  either  have  been  or 
would  be  substantially  harmed  by  the 
disclosure  of  Schedules  B-7  and  B-43. 

The  Department  also  notes  that  there 
is  no  consensus  among  the  affected 
parties  as  to  whether  ^e  information 
should  be  held  confidential.  Of  the 
eleven  largest  air  carriers  (Group  m  air 
carriers,  defined  as  having  over  $1 
billion  in  total  annual  operating 
revenues),  only  five  submitted 
comments  in  response  to  the  ANPRM. 
Four  filed  in  support  of  confidentiality, 
while  one.  Federal  Express,  filed 


comments  in  support  of  continuing  the 
public  availability  of  Form  41  Schedules 
B-7  and  B-43. 

In  its  comments.  Federal  Express, 
contends  that  the  cost  information 
reported  on  Schedules  B-7  and  B-43 
provides  the  financial  community, 
appraisers,  aviation  consultants,  and 
buyers  and  sellers  with  reference  points 
for  evaluating  fair  market  values  on 
aircraft  airframes  and  engines.  Federal 
Express  goes  on  to  state  &at:  “The 
elimination  of  such  credible  data  on 
which  to  project  fair  market  value  could 
very  well  reduce  the  willingness  of 
investors  to  invest  in  aircraft.  This  could 
have  a  detrimental  impact  on  the  ability 
of  the  airline  industry  to  raise  financing 
for  the  large  number  of  aircraft  needed 
to  accommodate  future  traffic  growth.” 

In  concluding.  Federal  Express  states 
that”*  *  *  airline  disclosure  of  Form 
41  Schedules  B-7  and  B-43  ensures  a 
reasonable  balance  of  investment 
information,  and  thus  opportunity,  for 
all  air  carriers,  thereby  enhancing 
competition.  Federal  Express' 
experience  is  that  aircraft  and  engine 
manufacturers  base  their  pricing  on 
order  size,  support  requirements,  and 
credit  worthiness.  Those  carriers  who 
are  in  the  best  position  to  meet  these 
factors  are  able  to  negotiate  the  best 
prices.” 

Of  the  sixteen  air  carriers  classified  as 
Group  II  (carriers  with  total  annual 
operating  revenues  of  between  $100 
million  and  $1  billion),  only  one  carrier, 
UPS.  filed  a  comment.  UPS  filed  in 
opposition  to  the  public  disclosure  of 
airframe  and  aircraft  engine  acquisition 
costs  and  sales  realization  amounts. 
None  of  the  thirty-one  Group  I  air 
carriers  (defined  as  having  total  annual 
operating  revenues  between  $0  and 
$100  million)  filed  comments  regarding 
this  rulemaking  notice.  As  to  ea^ 
group’s  reporting  obligation.  Group  III 
and  Group  II  air  carriers  file  both  the 
quarterly  report  of  airframe  and  aircraft 
engine  acquisitions  and  retirements 
(S^edule  B-7),  and  the  annual 
inventory  of  airframes  and  engines 
(Schedule  B-43).  Group  I  air  carriers  file 
only  the  annual  inventory  of  airframes 
and  engines. 

Before  moving  on  to  the  issue  of  the 
Securities  and  Exchange  Commission’s 
grant  of  confidentiality,  we  want  to 
address  Boeing’s  comments  regarding 
the  competitive  harm  to  aircraft 
manufacturers.  In  discussing 
competitive  harm,  Boeing  cites  four 
factors  in  support  of  its  position  that 
airframe  acquisition  costs  should  be 
kept  confidential:  (1)  Boeing  does  not 
routinely  make  the  information 
available  and  takes  steps  to  maintain  its 
confidentiality,  (2)  Boeing  has  recently 
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reminded  its  customers  of  the  sensitive 
nature  of  this  information,  (3)  Boeing 
has  requested  its  customers  to  take 
appropriate  actions  to  protect  its 
confidentiality,  and  (4)  the  information 
is  of  die  type  and  content  which  has  in 
the  past  been  treated  as  omfidential  by 
the  Securities  and  Exchange 
Commission. 

In  claiming  a  rompetitive 
disadvantage,  it  must  be  kept  in  mind 
that,  in  order  to  remain  confidential,  the 
information  at  issue  must,  among  other 
things,  result  in  the  likelihood  of  Boeing 
suffering  substantial  competitive  harm. 

Boeing  is  the  only  airci^ 
manufacturer  to  support  confidential 
treatment.  Neither  of  Boeing’s  main 
competitors,  McDonnell  Douglas  (MDC) 
and  Airbus  Industrie,  support 
confidentiality.  MDC,  on  its  own  behalf, 
filed  comments  supporting  the 
continued  public  availabiUty  of  the  cost 
information  reported  on  Schedules  B-7 
and  B-43.  MDC’s  comments  are 
disciissed  rmder  the  caption  “Comments 
in  Support  of  Public  Access.”  While 
Abhus  did  not  file  a  comment  in 
support  of  confidential  treatment  in 
response  to  the  ANPRM,  it  should  be 
noted  that  the  acquisition  cost  of  Airbus 
aircraft  is  reported  on  Schedules  B-7 
and  B-43  by  those  U.S.  air  carriers 
operating  sudi  aircraft.  As  of  the  quarter 
ended  March  31, 1992,  five  (American, 
America  West,  Continental,  Delta  and 
Northwest)  of  the  eleven  major  U.S.  air 
carriers  are  operating  over  one  hundred 
aircraft  manufactured  by  Airbus  and 
Airi)us  has  not  objected  to  the 
availability  of  this  information. 

The  Department  has  concluded  that 
Boeing  would  not  be  likely  to  suffer 
substantial  competitive  harm  if  the 
aircraft  cost  data  reported  on  Schedules 
B-7  and  B-43  were  publicly  available. 
As  stated  previously  in  discussing  the 
comments  of  the  air  carriers  that  filed  in 
support  of  confidential  treatment,  the 
information  Boeing  seeks  to  hold 
confidential  has  bmn  publicly  available 
for  decades  and.  despite  Boeing’s 
comment  that  it  does  not  routinely  make 
such  data  available  and  takes  steps  to 
protect  its  confidentiality,  this,  to  the 
Department’s  knowledge,  is  the  first 
time  Boeing  has  object^  to  the 
availability  of  any  data  reported  on 
either  Schedule  ^7  or  Schedule  B-43: 
moreover,  as  stated  previously,  this  is 
also  the  first  time  that  the  Department 
is  aware  of  Boeing  making  an  effort  to 
“remind  its  customers  of  the  sensitive 
nature  of  this  information  and  request 
its  customers  to  take  appropriate  action 
to  protect  its  confidentiality.” 

As  in  the  case  of  the  carriers  filing 
Schedules  B-7  and  B-43,  the 
Department  believes  that,  given  the 


decades  the  data  have  been  available, 
especially  over  the  last  decade  during 
wmch  the  air  transportation  industry 
operated  in  a  deregulated  competitive 
environment,  the  existence  of 
competitive  harm  affecting  aircraft 
manufacture,  i  would  have  surfaced.  In 
reaching  its  conclusion,  the  Department 
notes  that  no  evidence  of  competitive 
harm  has  been  presented  by  any  party 
arguing  for  confidential  treatment. 

Based  on  the  comments  submitted  into 
the  docket,  the  Department  concludes 
that  it  is  imlikely  ^at  either  the  affected 
air  carriers  or  Boeing  would  suffer 
substantial  competitive  harm  through 
the  public  availability  of  Schedules  B- 
7  and  B-43. 

Boeing’s  comment  that  the  aircraft 
acquisition  cost  data  reported  on 
Schedules  B-7  and  B-43  are  of  the  type 
and  content  which  have  in  the  past  bmn 
granted  confidential  treatment  by  the 
Securities  and  Exchange  Commission  is 
discussed  below. 

SEC  Confidentiality 

American,  Delta,  United  and  Boeing, 
in  support  of  a  grant  of  confidentiality, 
state  that  the  Seoirities  and  Exchange 
Commission  (SEC)  has  granted 
confidential  treatment  to  data  that  are  of 
the  type  and  content  similar  to  the  data 
at  issue  here.  American  and  Delta  both 
state  that  the  SEC  grants  confidential 
treatment  to  air  carriers’  “aircraft 
acquisition  costs  and  other  sensitive 
financial  information.”  Delta  and 
Boeing  go  on  to  state  that  the  SEC’s 
grant  of  confidentiality  occurs  on  a 
regular  or  routine  basis.  In  support. 

Delta  and  United  have  cited,  as 
examples  of  the  SEC’s  grant  of 
confidentiality,  certain  exhibits  to  their 
SEC  Form  lOK  filings.  Delta  dtes 
Exhibit  10.8  to  its  Form  lOK  for  fiscal 
year  ended  June  30, 1990.  United  cites 
Exhibits  (10)K  and  (10)L  to  UAL 
Corporation’s  Form  lOK  filing  for  the 
year  ended  December  31, 1989.  United 
is  a  wholly-owned  subsidiary  of  UAL 
Corporation.  The  request  for 
confidential  treatment  filed  with  the 
SEC  was  submitted  jointly  by  UAL  and 
United. 

In  order  to  better  xmderstand  this 
apparent  anomaly  in  the  application  of 
FtDIA  regarding  aircraft  acquisition  costs 
and  sales  realization  amounts,  we 
examined  UAL’s  Exhibits  (10)K  and 
(10)L  to  its  1989  Form  lOK  report.  The 
review  has  disclosed  that  both  exhibits 
contain,  in  great  detail,  the  specific 
contract  terms  and  conditions  regarding 
the  purchase  of  Boeing  757-222  and 
737-222  aircraft  (Exhibit  (10)K),  and 
767-322ER  aircraft  (Exhibit  (10)L). 

Similarly,  we  also  examined  Delta’s 
Exhibit  10.8  to  its  SEC  Form  lOK  for 


fiscal  year  ended  June  30, 1990.  Exhibit 
10.8  is  Purchase  Agreement  No.  1646, 
which  was  execute  with  the  Boeing 
Company  for  the  acquisition  of  Boeing 
Model  737-332  aircraft  As  with 
United’s  prirchase  agreement.  Delta’s 
agreement  also  cont^s,  in  specific 
detail,  the  contract  terms  and  conditions 
regarding  the  aircraft  purchase. 

m  general,  our  review  revealed  that 
purchase  agreements  include  the 
number  of  aircraft  that  are  part  of  the 
basic  order  as  well  as  the  niunber  of 
option  aircraft.  The  schedule  of  aircraft 
deliveries,  by  month  and  year,  is  also 
included.  As  to  acquisition  cost,  only 
base  year  prices  are  included  along  with 
a  myriad  of  provisions  that  must  m 
factored  in  to  arrive  at  a  “final  price.” 
Among  these  provisions  are  agreements 
as  to  buyer  furnished  equipment, 
excusable  delays,  customs  duties, 
warranties,  adjustment  factors  for 
economic  fluctuations,  post  delivery 
support,  accelerated  delivery  of  options, 
cancellation  of  options,  training  of 
cockpit  crews,  and  various  credit 
memoranda.  Any  one  of  these 
provisions  could  have  an  impact  on  the 
price  of  each  delivered  aircraft.  The 
final  price  can  also  be  affected  by 
changes  required  by  law  or  government 
regulation  that  may  be  requi^  to 
secure  a  standard  rirwortmness 
certificate.  Beyond  the  basic  contract, 
many  side  letter  agreements  are 
executed  between  the  contracting 
parties,  affecting  the  terms  and  possibly 
the  cost  of  the  contract.  Another 
significant  determinant  of  price  is  the 
quantity  of  aircraft  covered  by  a  specific 
urchase  agreement,  the  volume  of 
usiness  transacted  between  buyer  and 
seller  and  whether  the  aircraft  order  is 
a  launch  order  for  a  new  aircraft  type. 

Without  the  knowledge  of  the 
particular  drciunstances  surrounding  an 
agreement  and  the  many  detailed 
provisions  of  the  contract,  an  individual 
could  not  deduce  exactly  how  the  price 
of  a  specific  aircraft  was  computed  and 
how  me  various  factors  were  weighted 
in  arriving  at  the  final  price.  Further 
masking  the  connection  of  the 
acquisition  cost  reported  on  Schedule 
B-7  are  any  modifications  that  a  carrier 
may  make  to  an  aircraft  between  the 
time  it  is  delivered  and  placed  in 
service.  Any  such  modifications  would 
be  included  in  the  reported  cost. 

As  to  the  inventory  of  aircraft 
reported  on  Schedule  B-43,  the 
connection  between  buyer  and  seller  is 
even  more  tenuous.  Any  modification  or 
betterment  that  is  made  tathe  aircraft  is 
included  in  the  reported  acquisition 
cost/capitalized  vdue.  For  example  any 
changes  in  avionics,  noise  abatement 
technology,  cabin  configuration,  or 
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govenunental  regulation  such  as 
passenger  exit  requirements,  are  all 
includm  in  the  revised  cost/capitalized 
value  of  the  affected  aircraft  As  time 
passes,  keeping  in  mind  that  Schedule 
B-43  is  submitted  annually,  the 
probability  increases  that  the  “cost” 
initially  reported  on  Schedule  B-7  will 
not  be  the  same  as  the  cost  reported  on 
the  latest  filing  of  Schedule  B-A3. 

As  to  used  mrcrait  an  imp(wtant 
factor  in  determining  price  is  the 
amount  of  time  between  overtiauls, 
which  is  not  reported  on  either 
Schedule  B-7  or  Schedule  B-43. 
Another  factor  in  determining  the 
reported  cost  of  used  aircrafl  is  whether 
the  aircraft  is  “equipped”  as  needed  or 
requires  modification  before  bmng 
placed  in  transport  service. 

In  revia%ving  the  comments,  no 
evidence  has  been  presented  that  would 
lead  the  Department  to  conclude  that 
carriers  are  not  able  to  engage  in  arm’s- 
length  negotiations  to  accpiire  and  sell 
air^ft  or  would  likely  suffer 
substantial  competitive  harm  due  to  the 
availability  of  Smedules  B-7  and  B-^3. 
There  also  is  no  indication  that  any 
carrier  has  suffered  substantial 
competitive  harm  in  disposing  of  or 
pimmasine  used  aircraft 
Absent  tne  knowledge  of  the  full 
terms  and  conditions  contained  in  the 
purchase/sale  agreement  the 
Department  fails  to  see  how  the 
information  reported  on  Schedules  B-7 
and  B-43  can  subject  air  carriers  to  the 
likelihood  of  suffering  substantial 
competitive  harm. 

Contract  Provisioas 
As  a  manufticturer/seller  of  aircraft 
Boeing  states  that  selling  commercial 
aircraft  is  highly  competitive  and  that 
premature  disclosure  of  the  financial 
data  applicable  to  Boeing  aircraft  to 
purchasers  of  aircraft  or  to  competing 
manufacturers  would  seriously  impair 
Boeing’s  future  sales  of  aircraft,  and 
would  put  Boeing  at  a  continuing 
disadvantage  with  respect  to  its 
domestic  and  foreign  competitors. 
Boeing  goes  on  to  state  that  it  does  not 
routinely  make  such  information  public 
and  takes  steps  to  maintAin  its 
confidentiality.  Boeing  also  states  it  has 
recently  reminded  its  customers  of  the 
sensitive  nature  of  the  information  and 
has  requested  its  customers  to  take 
appropriate  actions  to  protect  its 
co^dentiality.  Boeing  equates  the 
airfiame  acquisition  costs  reported  on 
Schedules  ^7  and  B-43  to  tM 
information  that  has  in  the  past  bemi 
treated  as  confidential  by  the  SEC 
American,  Delta,  and  UPS  mch 
commented  that  airframe  and  aircraft 
engine  acquisitirm  contracts  amtain 


confidentiality  provisions  that  are 
overridden  by  the  Department’s  public 
release  of  Schedules  B-7  and  B-43.  As 
stated  by  UPS,  “Normal  business 
practice  treats  sales  and  purchasing 
negotiations  as  a  confidential  matter 
unless  the  parties  involved  choose  to 
make  the  details  of  their  negotiations 
public.  As  a  result,  confidentiality 
dauses  are  rtandard  in  these  types  of 
agreements  and  the  parties  are  ^us 
prohibited  from  disdosing  price 
information,  isxcept  where  required  by 
law.”  Boeing  states  that  the  contractual 
provisions  provide  for  full  compliance 
with  all  government  filing  requirements 
and  that  it  has  always  relied  on  the 
agency  to  which  the  data  are  provided 
for  reasonable  protection  from  broad 
public  disclosure. 

It  should  be  noted  that,  both  before 
and  after  deregulation,  the  former  Civil 
Aeronautics  Board  collected  on 
recurrent  Form  41  schedules,  aircraft 
acquisition  cost  and  sales  realization 
data  that  were  available  for  inspection 
in  a  public  reports  reference  fadlity. 
Sub^uent  to  the  sunset  of  the  CAis, 
the  Department  has  continued  this 
policy  of  public  availability.  As  to  the 
information  filed  on  Schedules  B-7  and 
B-43,  this,  to  the  best  of  the 
Department’s  knowledge,  is  the  first 
time  that  Boeing  has  filed  an  objection 
to  the  disdostire  of  any  data  collected 
on  these  two  schedules. 

In  sum,  neither  the  former  CAB  nor 
the  Department  has  changed  the  policy 
regarding  the  public  availability  of  the 
airframe  and  aircraft  engine  cost  data  at 
issue  and  Boeing  has  never  objected, 
imtil  now,  to  the  poli(ty  of  public 
release.  That  inaction  leads  us  to  believe 
that  Boeing  was  previously  satisfied 
with  the  public  information  policies  of 
the  agency  collecting  the  aircraft 
acquisition,  retirement  and  inventory 
data.  Because  of  these  facts,  the 
Department  fails  to  see  the  relevance  of 
Boeing’s  comment  that  it  does  not 
routinely  make  such  information  public 
and  lakeii  steps  to  maintain  its 
confidentiality. 

The  Department  assumes  that  the 
steps  Boeing  refers  to  relate  to  the  filing 
of  data  with  the  SEC.  The  Department 
recognizes  that  there  is  a  historical  trail 
where  the  SEC  has  granted  the 
confidential  treatment  requests  of 
Boeing  and  its  customers  that  address 
the  di^osure  of  information  contained 
in  aircraft  purchase  agreements. 
However,  Boeing’s  statement  that  the 
infwmation  at  issue  is  of  the  type  and 
content  as  that  udiich  is  filed  with  the 
SEC  has  already  been  discussed  and 
rejected  under  the  preceding  caption, 
“SEC  Confidentiality.” 


As  with  the  affected  air  carriers,  the 
Department  notes  that  there  is  no 
consensus  amcmg  aircraft  manufacturers 
as  to  the  need  for  confidentiality.  Boeing 
and  McDonnell  Douglas  are  the  only 
two  aircraft  manufacturers  that  filed 
comments.  McDonnell  Douglas,  on  its 
bebalf,  filed  comments  supporting  the 
continued  public  availability  of  the  cost 
informati<Hi  reported  on  Schedules  B-7 
and  B-43.  Its  comments  are  discussed 
imder  the  caption  “Comments  in 
Stmport  of  Public  Access.” 

Msed  on  the  preceding  discussion, 
the  Departmmit  concludes  that  it  is 
imlikely  that  Boeing  would  suffer 
substantial  competitive  harm  in  its 
future  sales  of  aircraft  due  to  the  public 
availability  of  Schedules  B-7  and  B-43. 

Customary  Disclosnre 

American  states  that  it  would  not 
publicly  disclose  the  cost  and 
depreciation  figures  contained  in 
Schedules  B-7  and  B-43  absent 
government  compulsion  to  do  so. 
Similarly,  UPS  states  that  normal 
business  practice  treats  sales  and 
purchasing  negotiations  as  a 
confidential  matter  unless  the  parties 
involved  choose  to  make  the  details  of 
their  negotiations  public.  Delta’s 
position  is  that  di^osure  of  aircraft 
acquisition  costs  and  sales  realization 
amounts  reported  on  Schedules  B-7  and 
B-43  is  not  required  by  the  public 
interest. 

Whether  or  not  a  carrier  would  have 
released  the  aircraft  cost  data  on  their 
own  is  not  the  issue  here.  The  guiding 
principal  of  FOIA  is  that  the 
Government’s  information  belongs  to 
the  people,  unless  thme  is  a  justifiable 
reason  to  withhold.  The  justifiable 
reason  would  be  FOIA  exemption  4; 
however,  the  comments  fileu  in  support 
of  confidentiality  have  foiled  to  mdce  a 
case  that  substantial  competitive  harm 
would  likely  result  from  disclosure. 

Once  again,  the  Department  notes  that 
the  information  at  issue  has  been 
publicly  available  for  several  decades 
and  is  unaware  of  any  objection  to 
ubiic  disclosure  until  United’s  initial 
ling  in  1989.  Furthermore,  no  evidence 
has  been  presented  that  substantial 
competitive  harm  has  occurred. 

Confidentiality  of  Fuel  Price  Data 

In  its  comments.  United  states  that  the 
aircraft  inventory  data  at  issue  here  are 
comparable  in  sensitivity  to  the  price 
paid  by  air  carriers  for  fiiel.  La  support. 
United  cites  Civil  Aeronautics  Board 
Order  79-10-01,  granting  confidential 
treatment  to  submitted  fuel  price  data. 
United  quotes  the  cuder  at  2:  “Release 
of  current  detailed  [fuel  price]  data  and 
invoices  could  enable  competing 
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purchasers  of  scarce  fuel  as  well  as  fuel 
suppliers  to  anticipate  {the  reporting 
carrier’s]  attempts  to  secure  fuel  at  me 
lowest  possible  price.”  United  goes  on 
to  state  that  releasing  equipment  prices 
gives  an  unfair  competitive  advantage  to 
competing  purchasers  and  suppliers. 

The  Department  believes  the  question 
of  competitive  harm  has  been 
adequately  addressed  imder  the  caption 
“Competitive  Harm.”  The  Department 
also  believes,  however,  that  United’s 
citation  of  Order  79-10-91  warrants 
comment. 

The  circumstances  siirrounding  the 
grant  of  confidentiality  in  Order  79-10- 
91  are  not  the  same.  CMer  79-10-91 
dealt  with  the  collection  of,  on  a  weekly 
basis,  the  average  price  of  aviation  fuel 
purchased  plus  fuel  invoices  for  one  day 
of  each  week.  The  situation  in  effect,  at 
that  time,  was  highly  unusual  and  of 
limited  duration.  The  collection  of  the 
fuel  price  data  was  conducted  under 
delegated  authority,  not  by  regulation, 
and  for  a  limited  period  of  time.  The 
request  for  special  air  carrier  reports 
was  in  response  to  a  crisis  period  of  fuel 
scarcity  and  volatile  fuel  price  changes 
brought  about  by  conditions  in  the 
Middle  East.  The  information  collected 
was  used  by  the  Civil  Aeronautics  Board 
to  update  the  Standard  Industry  Fare 
Level  on  the  basis  of  the  most  current 
fuel  information  possible.  Finally,  the 
information  collection  was  applicable  to 
only  a  limited  number  (nine)  of  air 
carriers. 

None  of  these  circumstances  are 
present  in  the  Department’s  collection 
of  aircraft  inventory  data,  which  has 
been  a  recurrent  reporting  requirement 
imder  14  CFR  part  241  for  decades  and 
is  applicable  to  all  large  certificated  air 
carriers. 

In  a  similar  vein.  United  had  filed  a 
motion  with  the  Department  to 
permanently  withhold  from  public 
disclosure:  (1)  the  fuel  cost  and 
consumption  data  it  reports  pursuant  to 
14  CFR  part  241  on  monthly  RSPA  Form 
41  Schedule  P-12(a),  Fuel  Consumption 
by  Type  of  Service  and  Entity,  and  (2) 
the  number  of  gallons  of  aircraft  fuels 
issued  and  oils  issued  that  are  reported 
on  quarterly  RSPA  Form  41  Sch^ule 
T-2,  Traffic,  Capacity,  Aircraft 
Operations,  and  Miscellaneous  Statistics 
by  Type  of  Aircraft.  United’s  original 
motion  was  filed  in  Docket  42882. 

By  letter  dated  July  26, 1990,  the 
Department  rejected  United’s  motion  for 
confidentiality  stating  it  was  not 
convinced  that  there  was  a  likelihood  of 
substantial  competitive  harm  through 
the  release  of  the  fuel  data.  In  reaching 
its  conclusion,  the  Department  noted 
that,  while  the  average  cost  of  fuel,  by 
entity,  was  disclosed,  the  information 


collected  lacked  sufficient  detail  so  as  to 
cause  the  likelihood  of  substantial 
competitive  harm.  For  example,  the 
collected  fuel  data  are  not  detailed  to 
the  extent  they  would  permit  a 
competing  fuel  supplier  or  airline  to 
determine  another  airline’s  fuel  cost  or 
consumption  at  a  particular  location. 

The  situation  surrounding  the 
availability  of  airframe  and  aircraft 
engine  transaction  costs  is  similar  to  the 
above  situation  involving  United’s 
request  for  confidential  treatment  of  the 
fuel  data  reported  in  its  Form  41  reports. 
The  Department  believes,  absent  the 
availability  of  the  purchase  (sales) 
agreements’  terms  and  conditions, 
substantial  competitive  harm  would  not 
likely  occur. 

Alternative  Course  of  Action 

Continental,  in  its  comments, 
proposes  an  alternative  course  of  action 
in  lieu  of  amending  part  241  to  include 
a  grant  of  confidentiality.  Specifically, 
Continental  proposes  that  the 
Department  eliminate  the  following  data 
elements:  (1)  Schedule  B-7:  Cost, 
Amortized/Depreciated  Cost,  and 
Realization;  and  (2)  Schedule  B-43: 
Acquired  Cost,  Allowance  for 
Depreciation,  Depreciated  Cost,  and 
Estimated  Residual  Value.  The  reason 
given  for  eliminating  this  information  is 
that  there  is  no  direct  link  from  any 
summarization  of  these  elements  to 
either  the  Balance  Sheet  (Schedule  B-1), 
Statement  of  Operations  (Schedule  P- 
1.2),  or  Aircraft  Operating  Expenses 
(Sdiedule  P-5.2).  Continental  questions 
the  Department’s  need  for  the 
information. 

The  question  of  the  Department’s 
need  for  the  data  elements  cited  above 
is  not  at  issue  here.  The  need  for  the 
information  has  been  addressed  in  other 
docketed  forums,  most  recently  as  part 
of  the  President’s  Federal  Regulatory 
Review,  which  concluded  that  the 
information  cited  by  Continental  is  still 
required  by  the  Department  for  the 
administration  of  its  aviation 
responsibilities. 

Comments  in  Support  of  Public  Access 

As  noted  above,  fourteen  of  the 
comments  filed,  including  the  late 
comment,  were  in  opposition  to  the 
grant  of  confidential  treatment  for  the 
aircraft  inventory  data  reported  on  Form 
41  Schedules  B-7  and  B-^3.  FedEx,  as 
previously  pointed  out,  has  stated  that 
it  believes  the  public  availability  of 
Schedules  B-7  and  B— 43  enhances 
competition.  Basically,  the  carrier 
contends  that  disclosure  ensures  a 
reasonable  balance  of  investment 
information,  and  thus  opportimity  for 
all  carriers  to  evaluate  investment 


decisions.  The  B-7  and  B-43  data 
provide  the  financial  community, 
appraisers,  aviation  consultants  and 
buyers  and  sellers  with  reference  points 
for  evaluating  fair  market  values  for 
airframes  and  aircraft  engines. 
Eliminating  the  availabiUty  of  such 
information  could  reduce  the 
willingness  of  investors  to  invest  in 
aircraft. 

As  a  manufacturer  of  aircraft,  the 
McDonnell  Douglas  Corporation  (MDC) 
filed  comments  in  support  of  the  public 
availability  of  airfreme  and  en^e 
acquisition  costs.  MDC  states  that 
continued  disclosme  of  the  information 
would  best  serve  the  public  interest  and 
the  U.S.  aerospace  industry. 

In  its  comments,  MDC  states  that  it 
makes  extensive  use  of  Schedules  B-7 
and  B-43  to  support  the  design 
decisions  of  new  and  derivative  aircraft. 
To  quote  MDC:  "The  results  of  these 
design  efibrts  have  provided  the 
aerospace  industry  with  efficient  and 
modem  aircraft.  The  improved 
efficiencies  have  led  to  new  models 
with  improved  operating  costs.  As  a 
result,  the  travelling  public  pays  less  for 
air  travel,  adjusted  for  inflation,  than 
they  did  ten  years  ago.” 

'Ihe  remaining  ten  comments  (Air 
Cargo  Management  Group;  BK 
Ast^ates;  Avitas;  'The  QT  Group/ 
Capital  Equipment  Financing;  DCS 
Consultants;  Jack  B.  Feir  ft  Associates; 
Mack  Aviation;  Simat,  Helliesen  ft 
Eichner,  Inc.;  United  States  Leasing 
International  and  York  University)  come 
finm  air  transportation  industry 
analysts,  researchers,  consultants,  and 
aircraft  appraisers.  (Two  of  the 
comments  in  opposition  to 
confidentiality,  ALFA’s  and  Airt 
Services’,  have  been  discussed 
previously  in  this  notice  under  the 
caption  “Competitive  Harm.”) 

The  themes  expressed  in  these  ten 
comments  are  woven  with  several 
common  threads.  Among  these  are  the 
shifting  patterns  of  aircraft  ownership 
within  the  air  transportation  industry  to 
a  trend  towards  sale  and  leaseback 
transactions,  which  require  accurate 
valuations  by  banks  and  other  financial 
institutions  that  provide  debt  and  equity 
for  the  transaction.  *1110  comments 
generally  also  note  the  participation  of 
income  funds,  limited  partnemhips,  and 
equipment  trusts  in  assisting  air  carriers 
in  shifting  to  asset-based  financing.  As 
a  consequence  of  this  move  away  from 
a  position  of  equity-financing  to  asset- 
based  financing,  buyers,  sellers,  and 
investors  depend  more  on  “appraisals.” 
Without  historical  prices  of  new  and 
used  aircraft,  it  would  be  difficult,  if  not 
impossible,  to  develop  a  fair  market 
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value  of  a  leased  aircraft  in  the  **nth“ 
year. 

BK  Associates  comments  that, 
without  the  data  available  on  Sdiedules 
B-7  and  B-43,  lenders  will  be  more 
restrictive  in  financing  airframe  and 
engine  purchases.  BK  goes  on  to  state 
that  financially  weaker  airlines  will 
have  trouble  in  selling  and  leasing  back 
aircraft  to  finance  operations. 
Furthermore,  airline  requests  for  an 
appraiser  to  value  aircr^  fm  collateral 
purposes  in  establishing  a  line  of  credit 
would  also  be  jeopard!:^  by  not  having 
B-7  and  B-43  data.  In  a  similar  vein. 
Mack  Aviation  notes  that  appraisers 
need  the  knowledge  of  used  aircraft 
transactions  to  assist  the  trustee  in 
airline  bankruptcy  cases. 

Yorii:  University  states  that  data 
availability  makes  the  markets  for 
aircraft  more  efficient  by  facilitating  the 
movement  of  aircraft  and  engines  to 
their  highest-valued  users. 

York  goes  on  to  state  that  before 
granting  confidentiality,  a  convincing 
case  must  be  made  that  the  carriers 
seeking  confidentiality  have  been,  and 
«irill  continue  to  be,  harmed 
significantly  by  such  information  being 
made  public.  The  data  at  issue  have 
been  available  for  over  50  years  and  at 
no  time  has  it  been  determined  that 
individual  carriers  have  been  seriously 
harmed  by  the  govenunent’s  data  access 
policies. 

Federal  Aviation  Act  1958,  As 
Amended 

The  issue  of  confidential  treatment 
has  been  discussed  within  the  context  of 
the  provisions  of  the  Freedom  of 
Information  Act  (FOIA),  5  U.S.C.  section 
552,  and  §  7.69,  Trade  Secrets  and 
Commercial  or  Financial  Information 
Obtained  frt>m  a  Person  and  Privileged 
or  Confidential,  of  the  Department's 
regulations  (49  CFR  part  7).  Before 
concluding,  we  need  to  consider  the 
sensitivity  of  the  airframe  and  aircraft 
engine  cost  information  reported  on 
Scl^ules  B-7  and  B-43  within  the 
context  of  section  1104,  Withholding  of 
Information,  of  the  Federal  Aviation  Act 
of  1956,  as  amended.  Section  1104  is 
referenced  in  paragraph  (a)(13)  of  §  7.67, 
Records  Exempted  burn  Disclosure  by 
Statute,  of  the  Department's  regulations 
(49  CFR  7.67). 

Section  7.67  states  that,  under  section 
1104,  information  is  exempted  bom 
public  disclosure  if  it  would  prejudice 
the  formulation  and  presentation  of 
positions  of  the  United  States  in 
intematimal  aviation  negotiations  or 
adversely  affect  the  comj^tive  position 
of  any  United  States  air  carrier  in 
foreim  air  transportation.  Based  on  the 
decades  of  experience  that  the 


Department  and  the  former  Civil 
Aeronautics  Board  have  in  conducting 
bi-lateral  and  multi-lateral  aviation 
negotiations,  the  Department  concludes 
that  the  availability  of  Form  41 
Schedules  B-7  and  B-43  would  not 
adversely  impact  the  development  and 
presentation  of  U.S.  positions  in 
international  negotiations.  The 
information  reported  on  both  schedules 
has  been  publicly  available  for  decades 
and  the  availabiUty  of  the  information 
has  not  adversely  impacted  U.S. 
international  aviation  policy  or 
international  aviation  negotiations. 

As  to  the  potential  for  the  information 
to  adversely  affect  U.S.  air  carriers  in 
foreign  air  transportation,  the 
Department  addressed  this  issue  under 
the  preceding  caption:  Competitive 
Harm. 

Conclusion 

After  considering  the  comments 
submitted  in  response  to  the  ANPRM, 
the  Department  has  decided  to 
withdraw  the  rulemaking  proceeding 
started  in  Docket  46597.  Furthermore, 
based  on  the  preceding  discussion  of  the 
comments,  the  Department  has 
concluded  that  no  further  action  is 
required  and  that  the  withholding  of  the 
Form  41  Schedules  B-7  and  B-43  from 
public  disclosiure  is  imwarranted. 

This  action  also  denies  air  carrier 
motions  for  confidential  treatment  of 
Form  41  Schedules  B-7  and  B-43  that 
have  been  filed  in  Dockets  46597, 

46868,  46869,  46933,  47119  and  47254. 
This  action  also  replies  to  United  Air 
Lines'  February  1, 1991,  petition  for 
review  of  staff  action  by  reaffirming  the 
January  9, 1991  denial  of  United's 
previous  motions  for  confidentiality  that 
were  filed  in  the  above  listed  dockets. 
Finally,  this  action  further  denies 
United's  petition  for  rulemaking  to 
modify  14  CFR  part  241  to  include  a 
period  of  confidential  treatment  for 
Form  41  Schedule  B-7  Airframe  and 
Aircraft  Engine  Acquisitions  and 
Retirements  and  Schedule  B-43, 
Inventory  of  Airframes  and  Aircraft 
Engines. 

Issued  in  Washington.  DC  on  December  23, 
1992. 

James  W.  Mitchell, 

Acting  Associate  Administrator  fw  Research, 
Technology  and  Analysis.  Research  and 
Special  Programs  Administration. 

ExhiMt  A 

This  Letter  Was  Sent  to  All  Large  Certificated 
Air  Carriers 

March  22, 1991. 

Dear 

This  letter  concerns  the  confidentiality  of 
information  repotted  on  quarterly  Form  41 
Schedule  B-7,  Airframe  and  Aircraft  Engine 


Acquisitions  and  Retirements,  and  annual 
Form  41  Schedule  B-43,  Inventory  of 
Airframes  and  Aircraft  En^nes. 

The  issue  of  confidential  treatment  was 
first  raised  by  United  Air  Lines'  motion  of 
November  8, 1989,  requesting  the 
Department  to  withhold  frtun  public 
di^osure  the  acquisition  costs  and  sales 
realization  amounts  for  airframes  and  aircraft 
engines  reported  on  its  Schedule  B-7  for  the 
quarter  ended  September  30, 1989  (Docket 
46597).  Subsequent  motions  were  filed  with 
^  every  Schedule  B-7  submitted  since  then 
(Dockets  46868, 46933, 47119  and  47254). 
United  also  filed  a  motion  on  March  28, 

1990,  for  confidential  treatment  pertaining  to 
the  airframe  and  aircraft  engine  acquisition 
cost  data  reported  on  Schedule  B-43,  the 
annual  report  covering  calendar  year  1989 
(Docket  46869).  In  addition,  American 
Airlines  filed  a  motion  dated  August  9, 1990, 
for  confidential  treatment  of  its  ^hedule  B- 
7  for  the  quarter  ended  June  30, 1990  (Docket 
47273). 

In  my  letter  dated  January  9. 1991, 1  denied 
each  of  United's  motions  fat  confidential 
treatment.  United  filed  a  petition  for  review 
of  the  staff  action  denying  its  motions  on 
February  1, 1991.  In  its  petition.  United 
states  that  it  is  not  seeking  exclusive 
confidentiality  for  its  data,  but  rather, 
believes  that  aircraft  acquisition  costs  and 
sales  realization  amounts  should  be  held 
confidential  for  all  carriers. 

In  urging  the  Research  and  Special 
Programs  Administration  to  review  its  staff 
action.  United  expresses  its  desire  to  have 
incorporated  in  the  r^ulations  governing  the 
submission  of  B-7  and  B-43  (14  CFR  part 
241,  Schedule  B-7  and  Schedule  B-43)  a 
provision  for  the  confidential  treatment  of 
the  reported  data.  As  stated  in  its  petition, 
"To  that  end,  United  proposes  in  the  near 
future  to  submit  a  petition  for  rulemaking 
requesting  an  amendment  to  part  241  to 
accord  confidential  treatment  to  the 
equipment  price  data  on  Schedules  B-7  and 
B^3.  Pending  action  on  that  rulemaking 
petition.  United  requests  that  its  motions  to 
withhold  from  public  disclosure  along  with 
those  of  any  otW  carrier  requesting  such 
relief  be  granted  *  • 

Delta  Air  Lines  filed  an  answer  on 
February  8, 1991,  in  support  of  United’s 
petition.  In  noting  United's  intention  to  file 
a  rulemaking  petition,  Delta  states  its  belief 
that  the  Department  should  conduct  a 
thorough  review  of  the  important  policies 
and  interests  which  are  at  issue. 

Furthermore,  Delta  states:  "Should  the 
Department  review  and  reverse  the  staff’s 
denial  of  United’s  request,  the  equipment 
acquisition  and  sales  data  of  all  carriers  must 
be  accorded  the  same  treatment  as  United’s 
similar  data.’’ 

To  expedite  the  administrative  process,  I 
have  decided  to  treat  United's  petition  for 
review  of  staff  action  as  a  request  for 
rulemaking  to  explore  whether  section  23  of 
part  241  of  the  Department’s  Economic 
Regulations  (14  part  241)  should  be 
amended  to  accord  confidential  treatment  for 
the  information  reported  on  Form  41 
Schedules  B-7  and  B-43.  Pending  the 
determination  on  the  request  for  rulemaking, 
I  am  reversing  my  earlier  decision  and 


Federal  Regieter  /  VoL  58,  No.  1  /  Monday,  January  4,  1993  /  Proposed  Rules 


43 


granting  confidential  treatment  to  United’s 
Schedule  B-7  and  Schedule  B-43,  as 
previously  requested. 

To  preclude  United  from  enjoying  an 
advantage  over  other  carriers  by  having  its 
data  withheld  from  the  public  eye,  I  will  look 
£avorably  upon  individual  air  ca^er  motions 
for  confidential  treatment  of  Form  41 
Schedule  B-7  and/or  Form  41  Schedule  B- 
43.  which  are  submitted  imder  the  provisions 
of  section  302.39  of  the  Department’s 
Procedural  Regulatioiu  (14  CFR  part  302.39). 
Section  302.39  requires  that  a  separate 
motion  be  filed  along  with  each  submission 
of  data  for  which  confidential  treatment  is 
requested.  If  Form  41  Schedules  B-7  and  B- 
43  are  sulmiitted  at  the  same  time, 
confidential  treatment  requests  for  both 
schedules  may  be  combined  into  a  single 
motion. 

This  opportunity  to  request  confidential 
treatment  under  section  302.39  applies, 
initially,  to  the  submission  of  the  quarterly 
Schedule  B-7  for  the  fourth  quarter  of  1990 
and  the  armual  filing  of  Schedule  B-43  for 
calendar  year  1990.  The  opportunity,  of 
course,  also  applies  to  subs^uent  filings  of 
both  schedules  pending  the  determination  on 
the  request  for  rulemaking. 

For  those  air  carriers  that  may  have  already 
filed  their  fourth  quarter  Schedule  B-7  fm 
1990  and/or  annual  Schedule  B-43  fcsr 
calendar  year  1990,  we  will  maintain  their 
schedules  confidential  until  April  15, 1991  in 
order  to  afford  sufficient  time  for  any  affscted 
carrier  to  file  a  motion  for  confidentiality.  If 
a  motion  is  not  filed  by  April  15,  the  affected 
schedules  will  then  be  placed  in  the 
Department’s  Reports  Reference  Room  and  be 
made  available  for  public  inspection. 

For  administrative  convenience,  we  are 
consolidating  all  docketed  motions  of  United 
(Dockets  46597, 46868, 46869, 46933, 47119, 
and  47254)  and  American  (Docket  47273) 
into  a  single  docket:  Docket  46597.  All 
motions  for  confidential  treatment  of 
Schedules  B-7  and  B-43  should  be 
designated  for  Docket  46597.  We  further  plan 
that  any  rulemaking  action  taken  regardi^ 
United’s  request  for  confidentiality  would 
also  be  plac^  in  Docket  46597. 

This  action  is  taken  under  authority 
granted  by  14  C7R  385.27  (a)  and  (i). 

Sincerely, 

Robin  A.  Caldwell, 

Director,  Office  of  Airline  Statistics. 

(FR  Doc.  92-31704  Filed  12-31-92;  8:45  am) 
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DEPARTMEffT  OF  THE  TREASURY 

internal  Revenue  Servica 

26  CFR  Parti 

[EE-42-e2] 

RIN1546-AQ77 

Certain  Caah  or  Dafarrad 
Arrangemanta  Under  Employee  Plana 

AGENCY:  Internal  Revenue  Swvice, 
Treasury. 


ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
amend  final  regulations  under  section 
401(k).  The  proptMed  amendments  will 
afiert  sponsors  of  certain  cash  or 
deferred  arrangements  benefiting 
employees  who  are  members  of 
collective  bargaining  units. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
March  5. 1993. 

ADDRESSES:  Send  written  comments  and 
requests  for  a  public  hearing  to:  Internal 
Revenue  Service.  P.O.  Box  7604,  Ben 
Franklin  Station,  Attention: 
CX:.<X)RP:T:R  (EB-42-92),  Washington. 
DC  20044.  In  the  alternative,  comments 
may  be  hand  delivered  to:  Internal 
Revenue  Building,  room  5228, 1111 
Constitution  Ave.,  NW.,  attention: 
CX:;CX)RP:T:R  (EE-42-92),  Washington, 
DC 

FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  Press  at  202-622-4688  (not  a 
toll-fiee  number). 

SUPPLEMENTARY  MFORMATION: 
Background 

Final  regulations  under  section  401(k) 
of  the  Internal  Revenue  Code  (Ck)de) 
were  published  in  the  Federal  Register 
on  August  15, 1991  (56  FR  40507). 
Amendments  to  the  final  regulations 
were  published  in  the  Fede^  Register 
on  Dumber  4, 1991  (56  FR  63420). 
Corrections  to  the  find  regulations  were 
published  in  the  Fedwal  Register  on 
March  25. 1992  (57  FR  10289). 

Explanation  of  Provisions 

This  document  proposes  amendments 
to  the  final  regulations  imder  section 
401(k)  of  the  code.  The  proposed 
amendments  simplify  the  application  of 
the  regulations  to  certain  plans 
benefiting  employees  who  are  members 
of  collective  bargaining  units.  The 
amendments  m(^fy  the  definition  of 
the  term  “plan”  to  make  optional, 
instead  of  mandatory,  the  disaggregation 
of  a  plan  covering  members  of  more 
than  one  collective  bargaining  unit 

Section  1.401(k>-l(g)(ll)(iii)(A)  of  the 
final  regulations  provides  that  a  plan 
that  benefits  employees  who  are 
included  in  a  unit  of  employees  covered 
by  a  collective  bargaining  agreement 
and  employees  who  are  not  included  in 
a  collecdve  bargaining  unit  is  treated  as 
comprising  separate  plans.  Furthermore, 
employees  of  each  collective  bargaining 
unit  benefiting  under  the  plan  must  be 
treated  as  covered  under  a  separate 

Elan.  Thus,  for  example,  if  a  plan 
anefits  employees  in  tluee  cate^ries. 
employees  included  in  collective 
bargai^g  unit  A,  employees  included 


in  unit  B.  and  those  not  included  in  any 
collective  bargaining  unit,  the  plan  is 
treated  as  comprising  thrw  separate 
plans,  each  of  which  benefits  only  one 
category  of  employees.  Many 
commentators  have  suggest^  that  an 
employer  be  remiired  instead  to  treat  the 
portion  of  the  plan  that  benefits 
employees  included  in  collective 
bargaining  units  as  a  separate  plan  from 
the  portion  of  the  plan  that  benefits 
other  employees. 

The  proposed  amendments  adopt  the 
approach  suggested  by  commentators. 
Tne  portion  of  a  plan  that  benefits 
employees  who  are  included  in 
collective  bargaining  units  and  the 
portion  that  Mnefits  employees  who  are 
not  included  in  collective  iMrgaining 
units  must  be  treated  as  comprising 
separate  plans.  However,  further 
disaggregation  of  the  plan  by  collective 
bargaining  units  is  permissive,  provided 
that  the  combinations  of  units  are 
determined  on  a  basis  that  is  reasonable 
and  reasonably  consistent  from  year  to 
year.  An  employer  or  plan 
administrator,  as  appropriate,  may 
therefore  treat  the  entire  portion  of  a 
plan  benefiting  members  of  collective 
bargaining  units  as  a  single  plan,  may 
treat  the  portion  benefit!^  members  of 
each  collective  bargaining  unit  as 
separate  plans,  or  may  aggregate  the 
portions  oenefiting  members  of  any  two 
or  more  collective  bargaining  units. 

Section  1.401(k)-l(^llHui)(D)  is 
similarly  amended  to  make  permissive 
the  disaggr^ation  of  a  multiemployer 
plan  by  collective  bargaining  unit. 

Under  the  final  regulations,  only  the 
portion  of  a  multiemployer  plan 
benefiting  employees  under  the  same 
collective  bargaining  agreement  and  the 
same  benefit  computation  formula  is 
treated  as  a  separate  plan.  Under  the 
proposed  amendments,  the  employer  or 
plan  administrator  may  choose  to 
disaggregate  this  separate  plan  further 
on  the  b^s  of  collective  bargaining 
units. 

Under  §  §  1.401(k)-l(a)(7)(i)  and 
1.402(a)-l(d)(3)(iv)  of  the 
regulations,  a  collectively  bargained 
plan  is  only  required  to  satisfy  the 
actual  deferral  percentage  test  for  plan 
years  beginning  after  Dumber  31. 

1992.  The  proposed  amendments  are 
effective  for  the  same  plan  years. 

The  proposed  amendments  to  the 
regulations  change  the  aggregation  rules 
only  for  collectively  bargain^  plans. 
Treasury  and  the  Si^ce  anticipate 
further  technical  amendments  to  the 
regulations  under  secticm  401(k)  and 
rehted  provisions.  No  inference  should 
be  drawn  from  these  proposed 
amendments  concerning  any  other  issue 
under  the  final  regulations,  including 
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any  other  issue  involving  the  treatment 
of  collectively  bargained  or 
multiemployer  plans. 

Comments  on  the  proposed 
amendments,  and  on  any  other  issues  or 
problems  related  to  the  testing  of  plans 
with  participants  who  are  members  of 
collective  braining  units,  are  invited. 

In  particular,  comments  are  invited 
regarding  the  aggregation  or 
disaggregation  of  multiemployer  plans 
by  colle^ve  bargaining  agreement  (as 
opposed  to  or  in  addition  to  collective 
braining  imit)  or  by  benefit 
computation  formula. 

Special  Analyses 

It  has  been  determined  that  these 
proposed  rules  are  not  major  rules  as 
de^ed  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  has  also  been 
determined  that  section  5S3(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C  chapter  6)  do  not  apply  to 
these  regulations  and,  therefore,  an 
initial  Itogulatory  Fleidbility  Analysis  is 
not  requii^.  Pu^ant  to  section  7805(f) 
of  the  Code,  these  regulations  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Written  Comments 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  timely  (preferably  a  signed 
original  and  eight  copies)  to  the  hitemal 
Revenue  Service.  All  comments  will  be 
available  for  public  inspection  and 
copying  in  their  entirety. 

Drafting  Information 

The  principal  author  of  these 
regulations  in  Cheryl  Press,  Office  of  the 
Associate  Chief  Counsel  (Employee 
Benefits  and  Exempt  Organizations). 
Internal  Revenue  Service.  However, 
persoimel  from  other  offices  of  the 
Service  and  Treasury  Department 
participated  in  their  development. 

List  of  Sul^acts  in  26  CFR  1.401-0 
Through  1.419A-2T 

Bonds,  Employee  benefit  plans. 
Income  taxes.  Pensions,  Reporting  and 
recordkeeping  requirements.  Sec^ties, 
Trusts  and  trustees. 

Propoaed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amendea  as  follows: 


PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEQINNINQ  AFTER 
DECEMBER  31,1953 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read,  in  part,  as 
follows: 

Authority:  26  U.S.C.  7805  *  •  *. 

Par.  2.  Section  1.401  (k)-l  is  amended 
by  revising  paragraphs  ({0(ll)(iii)(A) 
and  (g)(ll)(iii)(D)(2)  to  read  as  follows: ' 

f1.401(k)-1  Certain  cash  or  dsfsrrsd 
arrangements. 

***** 

{gj  *  *  * 

(11)  *  *  * 

(iii)  *  *  *  [a)  Plans  benefiting 
collective  bargaining  unit  employees.  A 
plan  that  benefits  employees  who  are 
included  in  a  tmit  of  employees  covered 
by  a  collective  bargaining  agreement 
and  employees  who  are  not  included  in 
such  a  collective  bargaining  unit  is 
treated  as  comprising  separate  plans. 

This  paragraph  (g)(ll)(iii)(A)  is 
genei^ly  applied  separately  with 
respect  to  each  coUe^ve  braining 
unit.  At  the  option  of  the  employer, 
however,  two  or  more  separate 
collective  bargaining  units  can  be 
treated  as  a  single  braining  unit, 
provided  that  the  combinations  of  units 
are  determined  on  a  basis  that  is 
reasonable  and  reasonably  consistent 
from  year  to  year.  Thus,  for  example,  if 
a  plan  benefits  employees  in  three 
categories — employees  included  in 
collective  bargi^ing  \mit  A,  employees 
included  in  collective  bargaining  unit  B, 
and  employees  who  are  not  included  in 
any  collective  bargaining  unit— the  plan 
can  be  treated  as  comprising  three 
separate  plans,  each  of  whi^  benefits 
only  one  category  of  employees. 
However,  if  collective  barg^ing  units 
A  and  B  are  treated  as  a  single  collective 
bargaining  unit,  the  plan  will  be  treated 
as  comprising  only  two  separate  plans, 
one  benefiting  all  employees  who  are 
included  in  a  collective  bargaining  unit 
and  another  benefiting  all  other 
employees.  Similarly,  if  a  plan  benefits 
only  employees  who  are  included  in 
collective  braining  unit  A  and 
collective  bargaining  unit  B,  the  plan 
can  be  treated  as  comprising  two 
separate  plans.  However,  if  collective 
baigaining  units  A  and  B  are  treated  as 
a  single  collective  bargaining  unit,  the 
plan  will  be  treated  as  a  single  plan. 
***** 

(D)  *  •  * 

(2)  Muhiemplowr  plans.  Consistent 
with  section  4130)),  the  portion  of  the 
plan  that  is  maintained  pursuant  to  a 
collective  baigaining  agreement  (within 
the  meaning  of  S  1.415-l(a)(2))  is  treated 


as  a  single  plan  maintained  by  a  single 
employer  that  employs  all  the 
employees  benefiting  imder  the  same 
benefit  computation  formula  and 
covered  piusuant  to  that  collective 
baigaining  agreement.  The  rules  of 
paragraph  (^(ll)(iii)(A)  of  this  section 
(including  the  optional  aggregation  of 
collective  bargaiWg  units)  apply  to  the 
resulting  deemed  single  plan  in  the 
same  manner  as  they  would  to  a  single 
employer  plan,  except  that  the  plan 
administrator  is  substituted  for  the 
employer  where  appropriate  and 
appropriate  fiduciary  ohligations  are 
t^en  into  account.  The  noh-collectively 
bargained  portion  of  the  plan  is  treated 
as  maintained  by  one  or  more 
employers,  depending  on  whether  the 
non-collective  bargaining  tmit 
employees  who  benefit  under  the  plan 
are  employed  by  one  or  more 
employers. 

***** 

Shirley  D.  Peterson, 

Commissiona-  of  Internal  Revenue. 

(FR  Doc.  92-31188  Filed  12-31-92;  8:45  am] 
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26  CFR  Part  1 
[PS-50-92] 

RiN  1545-A8CM6 

Rules  to  Carry  Out  the  Purposes  of 
Section  42  and  for  Correcting 
Administrative  Errors  and  Omissions 

AGENCY:  Internal  Revenue  ^rvice, 
Treasiuy. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains 
proposed  regulations  concerning  the 
Seoetary's  authority  to  provide 
guidance  necessary  or  appropriate  to 
carry  out  the  purposes  of  section  42. 
This  document  also  contains  proposed 
regulations  allowing  State  and  local 
housing  credit  agencies  to  correct 
administrative  errors  and  omissions 
made  in  connection  with  allocations  of 
low-income  housing  credit  dollar 
amounts  and  recordkeeping  within  a 
reasonable  period  after  their  discovery. 
The  propos^  regulations  affect  State 
and  local  housing  credit  agencies, 
owners  of  buildings  or  projects  for 
which  the  low-income  housing  credit  is 
allocated,  and  ta)cpayers  claiming  the 
low-income  housing  credit. 

DATES:  Written  comments  must  be 
received  by  March  5, 1993.  Requests  to 
appear  at  a  public  hearing  schrauled  for 
April  5, 1993,  and  outlines  of  oral 
comments  must  be  received  by  March 
15, 1993.  See  notice  of  hearing 
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published  elsewhere  in  this  issue  of  the 
Federal  Register. 

ADDRESSES:  Send  comments,  requests  to 
appear  at  the  public  hearing,  and 
outlines  to:  Internal  Revenue  Service, 
P.O.  Box  7604,  Ben  Franklin  Station, 
(Attn:  CC:CORP:T:R  (PS-50-92),  room 
5228),  Washington,  IX]  20044.  In  the 
alternative,  comments,  requests  to 
appear  at  the  public  hearing,  and 
outlines  may  be  hand  delivered  to: 
CC:CORP:T:R  (PS-50-92),  Internal 
Revenue  Service,  room  5228, 1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224.  The  public  hearing  will  Ito 
held  in  the  Internal  Revenue  Service 
Auditorium.  Seventh  Floor,  7400 
Corridor,  Internal  Revenue  Service 
Building.  1111  Constitution  Avenue, 
NW.,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  proposed  regulations, 
Jeffrey  A.  Erickson,  (202)  622-3040  (not 
a  toll-free  call).  Concerning  the  hearing, 
Mike  Slaughter,  Regulations  Unit,  (202) 
622-7190  (not  a  toll-free  call). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
requirement  contained  in  this  notice  of 
proposed  rulemaking  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3504(h)).  Comments  on 
the  collection  of  information  should  be 
sent  to  the  Office  of  Management  and 
Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury.  Office  of 
Information  and  Regulatory  Afiairs, 
Washington,  DC  20503,  with  copies  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer  T :IT, 
Washington,  DC  20224. 

The  collection  of  information 
requirement  in  this  proposed  regulation 
is  contained  in  §  1.42-13(b).  This 
information  is  required  by  the  Internal 
Revenue  Service  in  order  to  ascertain 
the  circumstances  resulting  in  the 
administrative  error  or  omission.  The 
likely  respondents  are  state  and  local 
housing  credit  agencies,  individuals, 
business  or  other  for-profit  institutions, 
nonprofit  institutions,  and  small 
businesses  or  organizations. 

These  estimates  are  an  approximation 
of  the  average  time  expectra  to  be 
necessary  for  the  collection  of 
information.  They  are  based  on  such 
information  as  is  available  to  the 
Internal  Revenue  Service.  Individual 
respondents  may  require  greater  or  less 
time,  depending  on  their  particular 
circumstances.  Estimated  total  annual 
reporting  burden:  128  hours.  Estimated 
average  annual  burden  per  respondent: 


1.5  hours.  Estimated  number  of 
respondents:  85.  Estimated  frequency  of 
responses:  on  occasion. 

Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  part  1)  imder 
section  42  of  the  Internal  Revenue  Code 
of  1986.  These  amendments  are 
proposed  to  provide  guidance  undw 
section  42(n).  Under  section  42(n).  the 
Secretary  of  the  Treasury  may  prescribe 
regulations  as  may  be  necessary  or 
appropriate  to  carry  out  the  purposes  of 
section  42.  Under  section  42(n)(4),  the 
Secretary  may  prescribe  regulations 
providing  housing  credit  agencies  the 
opportunity  to  correct  administrative  . 
errors  and  omissions  with  respect  to 
allocations  and  recordkeeping  within  a 
reasonable  period  after  their  discovery. 

Explanation  of  Provisions 

Section  42  provides  for  a  low-income 
housing  credit  that  may  be  claimed  as 
part  of  the  general  business  credit  imder 
section  38.  The  credit  determined  under 
section  42  is  allowable  only  to  the 
extent  the  owner  of  a  qualified  low- 
income  building  receives  a  housing  ^ 
credit  allocation  fium  a  State  or  local 
housing  credit  agency  (Agency),  unless 
the  building  is  exempt  from  the 
allocation  requirement  by  reason  of 
section  42(h)(4)(B). 

The  proposed  regulations  incorporate 
the  authority  granted  to  the  Secretary 
under  section  42(n)  to  provide  guidance 
necessary  or  appropriate  to  carry  out  the 
purposes  of  section  42.  Thus,  the 
proposed  regulations  establish  that  the 
Secretary  may  implement  section  42(n) 
by  issuing  guidance  in  a  form  other  than 
reflations. 

The  proposed  regulations  also  permit 
an  Agency  to  correct  administrative 
errors  and  omissions  with  respect  to 
allocations  and  recordkeeping  within  a 
reasonable  period  after  their  discovery. 
Under  the  regulations,  an  Agency  must 
obtain  the  prior  approval  of  the 
Secretary  to  correct  an  administrative 
error  or  omission  if  the  correction  is  not 
made  before  the  close  of  the  calendar 
year  of  the  error  or  omission  and  the 
correction:  (1)  Is  a  numerical  change  to 
the  housing  credit  dollar  amount 
allocated  for  the  building  or  project;  (2) 
affects  the  determination  of  emy 
component  of  the  housing  credit  ceiling 
of  the  State  under  section  42(h)(3)(C);  or 
(3)  aftects  the  State’s  unused  housing 
credit  carryover  that  is  assigned  to  the 
Secretary  under  section  42(h)(3)(D).  In 
all  other  cases  an  Agency  may  correct  an 
administrative  error  or  omission 
without  obtaining  prior  approval  from 
the  Secretary. 


The  proposed  regulations  specifically 
define  what  constitutes  an 
administrative  error  at  omission.  Errors 
or  omissions  that  are  not  within  this 
definition,  including  misinterpretations 
of  the  applicable  rules  and  regulations 
under  se^on  42.  are  not  covered  by  the 
proposed  regulations  and  therefore  may 
not  be  corrected  as  provided  by  the 
proposed  r^ulations.  However,  relief 
may  be  granted  by  the  Service  under  its 
general  authority.  The  Service  solicits 
comments  as  to  other  errors  and 
omissions  that  should  also  be  included 
in  this  section  as  administrative  errors 
or  omissions. 

The  guidance  discussed  in  Notice  92- 
35, 1992-33 1.R.B.  18,  relating  to  an 
Agency’s  ability  to  participate  in  the 
pool  of  unused  housing  a^it 
carryovers,  is  not  in  these  pit^sed 
regulations.  However,  that  guidance  will 
be  provided  in  other  proposed 
regulations  that  directly  address  State 
housing  credit  ceiling  calculations. 

Proposed  Effective  Date 

These  proposed  regulations  are 
proposed  to  be  effective  on  March  5, 
1993. 

Special  Analyses 

It  has  been  determined  that  these 
proposed  rules  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  also  has  been 
determined  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C  chapter  6)  do  not  apply  to 
these  regulations,  and,  therefore,  an 
initial  Regulatory  Flexibility  Analysis  is 
not  required.  Pu^ant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  this 
notice  of  proposed  rulemaking  was  . 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  the 
impact  on  small  business. 

Comments  and  Requests  to  Appear  at 
Public  Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are  timely 
submitted  (preferably  a  signed  original 
and  eight  copies)  to  ffie  Internal 
Revenue  Service.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  will  be  held 
on  April  5. 1993.  See  notice  of  hearing 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

Drafting  Infbnnatiim 

'The  principal  author  of  these 
regulations  is  Jeffiey  A.  Erickson,  Office 
of  the  Assistant  Chief  Counsel 


Federal  Register  /  Vol.  58,  No.  1  /  Monday,  January  4,  1993  /  Proposed  Rules 


(Passthroughs  and  Special  Industries). 
Internal  Revenue  Service.  However, 
other  personnel  from  the  Internal 
Revenue  Service  and  the  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  1.37-1 
Through  1.44A-4 

Credits,  Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Relations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31, 1953 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  the 
following  citation: 

Authority:  26  U.S.C.  7805  *  *  *§1.42-13 
also  issued  under  26  U.S.C  42(n).  *  *  * 

Par.  2.  New  §  1.42-13  is  added  to  read 
as  follows: 

f  1.42-13  Bulaa  necessary  and 
appropriate;  housing  credit  agencies* 
correction  of  admin^ative  errors  and 
omiseions. 

(a)  Publication  of  guidance.  Under 
section  42(n),  the  Sd^tary  has 
authority  to  prescribe  regulations  as 
may  be  necessary  or  appropriate  to  carry 
out  the  pmposes  of  section  42.  The 
Secretary  may  also  provide  guidance 
through  various  publications  in  the 
Internal  Revenue  Bulletin.  (See 

§  601.601(d)(2)(ii)(6)  of  this  chapter.) 

(b)  Ckirrecting  administrative  errors 
and  omissions^l)  In  general.  An 
Agency  may  correct  an  administrative 
error  or  omission  with  respect  to 
allocations  and  recordkeeping,  as 
described  in  paragraph  (b)(2)  of  this 
section,  within  a  reasonable  period  after 
the  Agency  discovers  the  administrative 
error  or  omission.  Whether  a  correction 
is  made  within  a  reasonable  period 
depends  on  the  facts  and  circumstances 
of  each  situation.  Except  as  provided  in 
paragraph  (b)(3)(ii)  of  ^s  section,  an 
Agency  ne^  not  obtain  the  prior 
approval  of  the  Secretary  to  correct  an 
administrative  error  or  omission,  if  the 
correction  is  made  in  accordance  with 
paragraph  (b)(3)(i)  of  this  section.  The 
administrative  errors  and  omissions  to 
which  this  paragraph  (b)  applies  are 
strictly  limited  to  those  described  in 
paragraph  (b)(2)  of  this  section,  and  thus 
do  not  include,  for  example,  any 
misinterpretation  of  the  applicable  rules 
and  reflations  under  section  42. 
Accor&igly,  an  Agency’s  allocation  of  a 
particular  c^endar  year’s  low-income 


housing  dollar  credit  amounts  made 
after  the  close  of  that  calendar  year,  or 
the  use  of  an  incorrect  population 
amount  in  calculating  a  State’s  housing 
credit  ceiling  for  a  calendar  year  are  not 
administrative  errors  that  can  be 
corrected  under  this  paragraph  (b). 

(2)  Administrative  errors  and 
onussjons  described.  An  administrative 
error  or  omission  is  a  mistake  that 
results  in  a  document  that  inaccurately 
reflects  the  intent  of  the  Agency  at  the 
time  the  document  is  originally 
completed  or,  if  the  mistake  afreets  a 
taxpayer,  a  document  that  inacciirately 
reflects  the  intent  of  the  Agency  and  the 
afrected  taxpayer  at  the  time  the 
document  is  originally  completed. 
Administrative  errors  and  omissions 
described  in  this  paragraph  (b)(2) 
include  the  following: 

(i)  A  mathematicalerror; 

(ii)  An  entry  on  a  document  that  is 
inconsistent  with  another  entry  on  the 
same  or  another  document  regarding  the 
same  property,  or  taxpayer, 

(iii)  An  omission  of  information  that 
is  rmuired  on  a  document;  and 

(iv)  Any  other  type  of  error  or 
omission  identified  by  guidance 
published  in  the  Internal  Revenue 
Bulletin  (see  §  601.601(d)(2)(ii)(b)  of  this 
chapter)  as  an  administrative  error  or 
omission  covered  by  this  paragraph  (b). 

(3)  Procedures  for  correcting 
administrative  errors  or  omissions — (i) 

In  general.  An  Agency’s  correction  of  an 
administrative  error  or  omission,  as 
described  in  paragraph  (b)(2)  of  this 
section,  must  amend  the  document  so 
that  the  corrected  document  reflects  the 
original  intent  of  the  Agency,  or  the 
Agency  and  the  affected  taxpayer,  and 
complies  with  applicable  rules  and 
reflations  under  section  42. 

(ii)  Secretary’s  prior  approval  - 
required.  An  Agency  must  obtain  the 
Secretary’s  prior  approval  to  correct  an 
administrative  error  or  omission,  as 
described  in  paragraph  (b)(2)  of  this 
section,  if  the  correction  is  not  made 
before  the  close  of  the  calendar  year  of 
the  error  or  omission  and  the 
correction — 

(A)  Is  a  numerical  change  to  the 
housing  credit  dollar  amount  allocated 
for  the  building  or  project; 

(B)  Affects  the  determination  of  any 
component  of  the  State’s  housing  credit 
ceiling  under  section  42(h)(3)(C);  or 

(C)  Afreets  the  State’s  unus^  housing 
credit  carryover  that  is  assif  ed  to  the 
Secretary  under  section  42(h)(3)(D). 

(iii)  Requesting  the  Secretary’s 
approval.  To  obtain  the  Secretary’s 
approval  under  paragraph  (b)(3)(ii)  of 
tUs  section,  an  Agency  must  submit  a 
request  for  ^e  Secretary’s  approval 
within  a  reasonable  period  after 


discovering  the  administrative  error  or 
omission,  and  must  agree  to  any 
conditions  that  may  Im  required  hy  the 
Secretary  under  paragraph  (b)(3)(iv)  of 
this  section.  When  requesting  the 
Secretary’s  approval,  the  Agency,  or  the 
Agency  and  the  afrected  taxpayer,  must 
file  an  application  that  complies  with 
the  requirements  of  this  paragraph 
(b)(3)(iii)  and  Rev.  Proc.  92-1, 1992-1 
I.R.B.  9  (or  any  subsequent  applicable 
revenue  procedure).  (See 
§  601.601(d)(2)(ii)(b)  of  this  chapter). 

The  application  requesting  the 
Secretary’s  approval  must  contain  the 
following  information — 

(A)  The  name,  address,  and 
identification  number  of  each  affected 

tflypAVflF* 

(B)  The  Building  Identification 
Number  (B.I.N.)  and  address  of  each 
building  or  project  affected  by  the 
administrative  error  or  omission; 

(C)  A  statement  explaining  the 
administrative  error  or  omission  and  the 
intent  of  the  Agency,  or  of  the  Agency 
and  the  afrected  taxpayer,  when  the 
document  was  originally  completed; 

(D)  Copies  of  any  supporting 
documentation: 

(E)  A  statement  explaining  the  efrect, 
if  any,  that  a  correction  of  the 
administrative  error  or  omission  would 
have  on  the  housing  credit  dollar 
amount  allocated  for  any  building  or 
project;  and 

(F)  A  statement  explaining  the  effect, 
if  any,  that  a  correction  of  the 
administrative  error  or  omission  would 
have  on  the  determination  of  the 
components  of  the  State's  housing  credit 
ceiling  under  section  42(h)(3)(C)  or  on 
the  State’s  unused  housing  credit 
carryover  that  is  assigned  to  the 
Secretary  under  section  42(h)(3)(D). 

(iv)  Agreement  to  conditions.  "To 
obtain  the  Secretary's  approval  imder 
paragraph  (b)(3)(ii)  of  tMs  section,  an 
Agency,  or  the  Agency  and  the  affected 
taxpayer,  must  agree  to  the  conditions 
the  S^retary  considers  appropriate. 

(c)  Examples.  The  following  examples 
illustrate  the  scope  of  this  section: 

Example  1.  Individual  B  applied  to  Agency 
X  for  a  reservation  of  low-income  housing 
credits  for  a  building  that  is  part  of  a  low- 
income  housing  project.  When  applying  for 
the  low-income  housing  credits,  B  informed 
Agency  X  that  B  intended  to  form 
Partnership  Y  to  finance  the  project.  After 
receiving  the  reservation  letter  and  prior  to 
receiving  an  allocation,  B  formed  Partnership 
Y  and  sold  partnership  interests  to  a  number 
of  limited  partners.  B  contributed  the  low- 
income  housing  project  to  Partnership  Y  in 
exchange  for  a  partnership  interest.  B  and 
Partnership  Y  informed  /^ncy  X  of  the 
ownership  change.  When  actually  allocating 
the  credits,  Agency  X  sent  Partnership  Y  a 
document  listing  B,  rather  than  Partnership 
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Y,  as  the  building’s  owner.  Partnership  Y 
promptiy  notified  Agency  X  of  the  error. 

After  reviewing  related  documents.  Agency  X 
determined  that  it  had  incorrectly  listed  B  as 
the  building’s  owner  on  the  allocation 
document.  Since  the  parties  originally 
intended  that  Partnership  Y  would  receive 
the  allocation  as  the  owner  of  the  building, 
Agency  X  may  correct  the  error  without 
obtaining  the  Secretary’s  approval,  and  insert 
Partnership  Y  as  the  building’s  owner  on  the 
allocation  document. 

Example  2.  Agency  Y  allocated  fewer  low- 
income  housing  credits  for  a  low-income 
housing  buildi^  than  Agency  Y  originally 
intend^.  After  Uie  close  of  the  calendar  year 
of  the  allocation,  B,  the  building’s  owner, 
discovered  the  error  and  promptly  notified 
Agency  Y.  Agency  Y  reviewed  relevant 
docxunents  and  agreed  that  an  error  had  , 
occurred.  Agency  Y  and  B  must  apply,  as 
provided  in  paragraph  (b)(3)(iii)  of  this 
section,  fw  me  Secretary’s  approval  before 
Agency  Y  may  correct  the  error. 

(d)  Effective  date.  The  rules  set  forth 
in  this  notice  of  proposed  rulemaking 
are  proposed  to  ^  effective  on  March  5, 
1993. 


Avenue,  NW..  Washington,  DC. 

Requests  to  speak  and  outlines  of  oral 
comments  should  he  submitted  to  the 
Internal  Revenue  Service,  F.O.  Box 
7604,  Ben  Franklin  Station,  Attn: 
CC:CORP:T:R  lPS-5a-92l,  room  5228, 
Washington.  DC  20044. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mike  Slaughter  of  the  Regulations  Unit. 
Assistant  Chief  Counsel  (Corporate), 
202-622-7190  (not  a  toU-firee  number). 
SUPPLEMENTARY  N^ORMATION:  The 
subject  of  the  public  hearing  is  proposed 
regulations  under  section  42  of  the 
Internal  Revenue  Code  of  1986. 

The  rules  of  §  601.601(a)(3)  of  the 
"Statement  of  Procedural  Rules’’  (26 
CFR  part  601)  shall  apply  with  respect 
to  the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than  Monday. 
March  15, 1993,  an  outline  of  the  oral 
comments/testimony  to  be  presented  at 
the  hearing  and  the  time  they  wish  to 
devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  the  questions  from  the 
panel  for  the  government  and  answers 
to  these  questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45 
a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 

By  direction  of  the  Commissioner  of 
Internal  Revenue: 

Dale  D.  Goode, 

Federal  Register  Liaison  Officer,  Assistant 
Chief  Counsel  (Corporate). 

(FR  Doc.  92-31470  Filed  12-31-92;  8:45  am] 
BIUJNO  cooc  saso-oi-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 
[COO  92-01 5b] 

RIN211S-AE30 

Tamporary  Davlatlona  for  Drawbrldga 
Oparation  Raquiramanta 

AGENCY:  Coast  Guard,  DOT. 


ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
amend  drawbridge  operation  regulations 
to  allow  for  temporary  deviations  for  up 
to  90  days.  Under  current  regulations,  a 
Coast  Guard  District  Commander  may 
authorize  a  temporary  deviation  from  a 
part  117  provision  for  a  maximum  of  60 
days.  The  additional  30  days  would 
better  accommodate  seasonal  testing 
and  public  response  surveys,  and  would 
provide  additional  time  for  a  test 
regulation  to  be  in  effect  before 
comments  are  due  on  the  proposed 
change  and  its  effectiveness. 

DATES:  Comments  must  be  received  on 
or  before  March  5, 1993. 

ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary,  Marine  Safety 
Council  (G-LRA/3406)(CGD  92-015b). 
U.S.  Coart  Guard  Headquarters,  2100 
Second  Street,  SW.,  Washington,  DC 
20593-0001,  or  may  be  delivered  to 
Room  3406  at  the  above  address 
between  8  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
Hie  telephone  number  is  (202)  267- 
1477. 

Tlie  Executive  Secretary  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  Room  3406, 

U.S.  Coast  Guard  Headquarters. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Marcia  L.  Waples,  Chief,  Alterations. 
Drawbridges,  and  Systems  Branch  (G- 
NBR-l),  at  (202)  267-0375. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Conunents 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD  92-015b)  and  the  specific  section 
of  this  proposal  to  whidi  each  comment 
applies,  and  give  a  reason  for  each 
comment.  The  Coast  Guard  requests  that 
all  comments  and  attachments  he 
submitted  in  an  unbound  format 
suitable  for  copying  and  electronic 
filing.  If  not  practical,  a  second  copy  of 
any  bound  material  is  requested. 

Persons  wanting  acknowledgement  of 
receipt  of  comments  should  enclose  a 
stamped,  self-addressed  postcard  or 
envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Cc«rt  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Marine  Safety 


Michael  P.  Dolan, 

Acting  Commissioner  of  Internal  Revenue. 
(FR  Doc.  92-31189  Filed  12-31-92;  8:45  am] 
aajjNQ  CODE  4aao-ei-ai 


26  CFR  Part  1 
[P8-50-92] 

RIN  1545-AQ98 

Rules  to  Carry  Out  the  Purposes  of 
Section  42  and  for  Correcting 
Administrative  Errors  aiKf  Omissions; 
Hearing 

AGENCY:  Internal  Revenue  Service. 
Treasury. 

ACTION:  Notice  of  public  hearing  on 
proposed  regulations. 

SUMMARY:  This  document  provides 
notice  of  a  public  hearing  on  proposed 
Income  Tax  Regulations  concerning  the 
Secretary’s  authority  to  provide 
guidance  necessary  or  appropriate  to 
carry  out  the  purposes  of  section  42  and 
allowing  State  and  local  housing  credit 
agencies  to  correct  administrative  errors 
and  omissions  made  in  connection  with 
allocations  of  low-income  housing 
credit  dollar  amounts  and 
recordkeeping  within  a  reasonable 
period  after  their  discovery. 

DATES:  The  public  hearing  will  be  held 
on  Monday,  April  5, 1993,  beginning  at 
10  a.m.  Requests  to  speak  and  outlines 
of  oral  comments  must  be  received  by 
Monday,  March  15, 1993. 

ADDRESSES:  Tlie  public  hearing  will  be 
held  in  the  IRS  Commissioner’s 
Conference  Room,  room  3313,  Internal 
Revenue  Building,  1111  Constitution 
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Coiiiidl  at  the  addzeaa  under 
“aDOmiett.**  The  request  should 
include  reasmis  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportunity  fior  oral  presentatimis  will 
aid  this  rulemaking,  the  Coast  Guard 
will  h(dd  a  public  hearing  at  a  time  and 
place  aimounoed  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Infbnaation 

The  principal  persons  involved  in 
drafting  this  document  are  Ms.  Marcia 
L.  Waples,  Project  Manager,  and  Mr. 

Don  Faleris,  Project  Counsel,  Office  of 
Chief  Counsel. 

Background  and  Pnrpoae 

Title  33,  part  117  of  the  Code  of 
Fedaral  Relations  contains  both 
general  and  specific  requirements  for 
dravrbridge  opwations.  In  order  to 
evaluate  suggested  changes  to  the 
drawbridge  operation  requirements, 

§  117.43  allows  a  Coast  Guard  District 
commands  to  authorize  temporary 
deviations  from  the  regulations 
contained  in  part  117,  for  up  to  60  days. 
The  authorize  temporary  deviation  is 
meant  to  allow  for  regulations  testing  as 
a  prelude  to  permanrat  regulation 
changes  governing  drawbridge 
operations  and  schedules.  An  issue  has 
bMn  raised  regarding  the  need  to  revise 
§  117.43  because  the  maximum  60-day 
period  does  not  consider  the  need  to  test 
a  proposed  r^iulation  change  over 
various  lengths  of  seasonal  periods  in 
order  to  capture  significant 
circumstances  assisted  with  seasonal 
waterborne  traffic  patterns.  The  60-day 
limitation  also  does  not  allow  for 
adequate  public  survey  rsraonses  or 
commentary  on  proposed  dianges  or 
other  related  prcmlems  not  specifically 
addressed  under  part  117. 

Discussion  of  Proposed  AmendmHits 

The  proposed  amendment  would 
allow  temporary  deviations  from 
drawbrid^  operatimi  regulations  to  be 
authorized  by  a  District  Commander  for 
up  to  90  days,  instead  of  the  current  60 
days.  This  will  make  the  testing  of 
proposed  changes  more  efiective  and 
will  increase  the  likelihood  of  more 
useful  feedback  from  the  affected 
public. 

Regulatory  Evaluatkm 

This  proposal  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  the  "Department  of 
Transj^rtation  Regulatory  Policies  and 
Procedures"  (44  FR 11040;  February  26, 
1979).  The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  t^t  a  full  Re^latory 
Evaluation  is  unnecessary.  This 


proposal  merely  extends  the  allowable 
time  for  temporary  changes  in 
drawbridge  operation  requirements  for 
regulatmy  purposes.  Hmto  will  be  no 
cost  to  t^  general  public.  In  feet,  the 
ultimate  purpose  is  to  balance  the  needs 
of  navigation  and  railroad  and  land 
transportation  in  the  most  efiective  and 
effidmt  manner  possible,  in  order  to 
minimize  to  the  greatest  extent 
practicable  inconvenience  and.' 
transpotation  and  navigation  costs 
whiem  may  be  associated  with  delays 
caused  by  scheduling  or  other  operating 
requirements  in  need  of  adjustment. 


Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  me  Coast  Guard 
must  ccHisider  wh^er  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  “Small 
entities"  include  independently  owned 
and  operated  small  businesses  that  are 
not  dominant  in  their  field  and  that 
otherwise  qualify  as  "small  business 
concerns"  under  section  3  of  the  Small 
Business  Act  (15  U.S.C  632). 

This  proposal  is  intended  to  provide 
greater  flexibility  in  the  regulation 
which  allows  for  testing  proposed 
changes  in  drawbridge  operations  or 
scheduling.  This  proposm  is  largely 
administrative  in  nature,  and  will  be 
infrequently  used.  It  imposes  no  special 
expense  on  small  businesses.  Because  it 
expects  the  economic  impacts  of  this 
proposal  to  be  minimal,  tne  Coast  Guard 
certifies  under  5  U.S.C  605(b)  that  this 
proposal,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collectimi  of  Inftiniietion 

This  proposal  contains  no  additional 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act  (44 
U.S.C  3501et  seq.). 

Federalism 

The  C]oast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  fliis 
proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
Under  Federal  law,  the  primary 
jurisdiction  to  reflate  ^vrbiidges 
across  the  navigable  waters  of  the 
United  States  is  vested  in  the  Secretary 
of  Transportation  and  delemted  to  the 
Coast  Guard.  Therefore,  if  this  rule 
becomM  final,  the  Coast  Guard  intends 
it  to  preempt  State  action  addressing 
this  subject  matter. 


The  Coast  Guard  omsidmed  the 
environmental  impact  this  inoposal 
and  fxmcluded  that  undm  section 
2.B.2.g.(5)  of  Commandant  Instruction 
M16475.1B.  this  propoeal  is 
categoricaUy  excludra  from  further 
environmental  documentation  because 
it  is  a  Bridge  Administration  Program 
action  involving  the  promulgatimi  of 
operating  requirements  or  procedures 
for  drawbrid^.  A  Categorical 
Exclusion  Determination  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  "ADDRESSES." 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  117  as  follows: 


1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authwity:  33  U.S.C  499;  49  CFR  1.46;  33 
CFR  1.05-l(g). 

2.  Section  117.43  is  revised  to  read  as 
follows: 

1117.43  Changes  in  draw  operation 
requirements  for  regulatory  purpoaes. 

In  order  to  evaluate  suggested  changes 
to  the  drawbridge  operation 
requirements,  the  District  Commander 
may  authorize  temporary  deviations 
from  the  regulations  in  ^s  part  for 
periods  not  to  exceed  90  days.  Notice  of 
these  deviations  is  disseminated  in  the 
Local  Notices  to  Mariners  and  published 
in  the  Federal  Register 

Dated:  Dec  28, 1992. 

A.  Cattalini, 

Acting  Chief.  Office  of  Nenngation  Safety  and 
Watereway  Servicee. 

[FR  Doc.  92-31913  Filed  12-31-92;  8:45  am] 
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Impiemuntation  of  tlw  CabI*  Tofoviaion 
Consumer  Protsetion  and  Competition 
Act  of  1992;  Rate  Regulation 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  In  this  Notice  of  Proposed 
Rulemaking  (NPRM),  the  Commission 
proposes  to  amend  its  rules  to 
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implement  sections  623, 612,  and 
622(c),  of  the  Communications  Act  of 
1934,  47  U.S.C.  543,  532  and  542(c)  as 
amended  by  the  Cable  Television 
Consumer  Protection  and  Competition 
Act  of  1992,  Pub.  L.  No.  102-385,  §§  3, 

9.  &  14, 106  Stat.  1460  (1992)  (Cable  Act 
of  1992).  The  Cable  Act  of  1992  directs 
the  Commission  to  establish  rules  to 
govern  rate  regulation  of  cable  service 
provided  by  cable  systems  not  subject  to 
effective  competition  and  leased  . 
commercial  access  offered  by  cable 
systems  to  programmers. 

DATES:  Comments  must  be  filed  on  or 
before  January  27, 1993,  and  reply 
comments  on  or  before  February  11, 
1993. 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street,  NW., 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  Donovan  (202)  632-1295  or 
Nancy  Boocker  (202)  632-6917, 
Common  Carrier  Bureau;  Regina 
Harrison  or  Alan  Aronowitz,  Policy  and 
Rules  Division,  Mass  Media,  (202)  632- 
7792. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  FCC  solicits  comment  to  help  it 
to  craft  a  comprehensive  regulatory 
model  that  will  best  fulfill  statutory 
objectives  related  to  rate  regulation  for 
the  cable  industry.  The  NPRM  describes 
and  proposes  alternative  procedural  and 
substantive  regulations  through  which 
the  requirements  of  these  statutory 
provisions  could  be  implemented.  It 
also  discusses  the  advantages  and 
disadvantages  of  each  alternative.  The 
NPRM  tentatively  concludes  that  the 
FCC  should  adopt  a  benchmark 
regulatory  alternative  for  regulation  of 
cable  service  rates  under  which  the  FCC 
would  establish  a  benchmark  rate,  or  a 
simple  formula  which  could  be  used  to 
derive  such  a  rate.  Rates  above  the 
benchmark  would  be  presumed 
unreasonable.  Cost-of-service  regulation 
on  an  individual  system  basis  would  be 
applied  to  cable  systems  seeking  to 
justify  a  rate  above  the  benchmark.  The 
FCC  solicits  comment  generally  on  how 
the  different  rate  regulation  proposals 
presented  in  the  NPRM  would  affect, 
and  be  afiected  by,  other  parts  of  the 
Cable  Act  of  1992  addressed  in  separate 
Commission  proceedings. 

n.  Proposed  Implementation 

A.  Regulation  of  Cable  Service  Rates 
1.  General  Issues 

The  Cable  Act  of  1992  directs  the 
Commission  to  establish  rules  to  govern 
rate  regulation  of  cable  service  tiers 


offered  by  cable  systems  not  subject  to 
effective  competition.  The  Commission 
must  establish  regulations  that  assure 
that  rates  for  the  basic  service  tier  are 
reasonable,  and  standards  that  permit 
identification,  in  individual  cases,  of 
rates  for  cable  programming  services 
that  are  unreasonable. 

The  Cable  Act  of  1992  states  that 
since  the  rate  deregulation  triggered  by 
the  Cable  Communications  Policy  Act  of 
1984,  monthly  rates  for  the  lowest 
priced  basic  cable  service  have 
increased  by  40  percent  or  more  for  28 
percent  of  cable  subscribers. 
Acknowledging  that  since  1984  the 
average  number  of  basic  channels  has 
increased  from  about  24  to  30,  the  Act 
still  finds  that  average  monthly  rates 
have  risen  29  percent  during  the  same 
period  and  that  the  average  monthly 
cable  rate  has  grown  almost  three  times 
as  fast  as  the  Consumer  Price  Index 
(CPI)  since  deregulation.  The  Cable  Act 
of  1992  also  requires  that  regulations 
governing  rates  for  cable  service  be 
based  on,  among  other  factors,  the  rates 
charged  by  cable  systems  subject  to 
effective  competition.  This  leads  to  the 
basic  question  of  whether  the  purpose 
and  the  terms  of  the  Cable  Act  embody 
a  congressional  intent  that  our  rules 
produce  rates  generally  lower  than  those 
in  effect  when  the  Cable  Act  of  1992 
was  enacted  (and  if  so,  to  what  degree), 
or,  rather  a  congressional  intent  that 
regulatory  standards  serve  primarily  as 
a  check  on  prospective  rate  increases. 

To  the  extent  Congress  envisioned 
reductions  in  rates,  the  FCC  solicits 
comment  on  the  extent  to  which  this 
should  be  accomplished  for  the  basic 
service  tier  and/or  for  cable 
programming  services.  The  FCC  solicits 
comment  generally  on  the  impact  of  rate 
reductions,  or  of  limits  on  prospective 
rate  increases,  on  the  ability  of  cable 
operators  to  provide  service  to 
subscribers  cm  the  basic  or  higher  level 
service  tiers. 

The  Cable  Act  of  1992  permits,  and 
appears  to  require  in  some  cases,  a 
restructuring  of  service  offerings.  The 
FCC  solicits  comment  on  the  impact  of 
the  rate  regulation  alternatives 
presented  in  the  NPRM  on  the  ability 
and  incentive  of  cable  operators  to 
cn-eate  packages  of  programming  at 
different  tier  levels  that  will  be  useful 
and  valuable  to  subscribers.  The  FCC 
also  solicits  comment  on  whether  any 
regulatory  alternative  would,  as  a 
practical  matter,  imduly  restrict  the 
ability  of  cable  operators  to  provide  a 
full  range  of  services  on  either  the  basic 
or  higher  level  service  tiers.  In  addition, 
the  FCC  seeks  comment  generally  on  the 
impact  upon  the  cable  industry,  its 
investors,  subscribers,  future  growth  of 


services  and  of  programming,  and 
service  quality  of  the  different 
approaches  to  rate  regulation  that  we 
present  in  the  NPRM. 

2.  Standards  and  Procedures  for 
Identification  of  Cable  Systems  Subject 
to  Effective  Competition 

The  Cable  Act  permits  regulation  of  a 
cable  system’s  subscriber  rates  only  if 
this  Commission  finds  that  the  cable 
system  is  “not  subject  to  effective 
competition.”  Where  effective 
competition  does  not  exist,  the  Cable 
Act  states  that  rates  for  the  provision  of 
“basic  cable  service”  are  to  be  regulated 
by  the  fianchising  authority  (or  by  this 
Commission  in  circumstances  discussed 
below),  while  rates  for  “cable 
programming  services”  shall  be  subject 
to  regulation  only  by  this  Commission. 
The  statute  establish  three  separate 
tests,  any  one  of  which,  if  satisfied, 
would  determine  that  cable  system  is 
subject  to  effective  competition.  The 
first  is  satisfied  if  the  households 
subscribing  to  a  cable  system  constitute 
fewer  than  30  percent  of  the  households 
in  the  fianchise  area.  *1116  second  test  is 
met  if:  (i)  There  are  at  least  two 
unaffiliated  multichannel  video 
programming  distributors  (one  of  which 
may  be  the  cable  system  in  question), 
each  of  which  offers  comparable  video 
programming  to  at  least  50  percent  of 
the  households  in  the  franchise  area, 
and  (ii)  the  households  subscribing  to 
all  but  the  largest  multichannel  video 
programming  distributor  exceed  15 
percent  of  the  households  in  the 
franchise  area.  The  third  way  effective 
competition  may  arise  is  if  the 
franchising  authority  in  the  subject 
franchise  area  is  itself  a  multichannel 
video  programming  distributor  and 
offers  video  programming  to  at  least  50 
percent  of  the  households  in  that 
franchise  area.  The  Commission  seeks 
comment  on  the  effective  competition 
standards  contained  in  the  Cable  Act. 

The  Commission  also  seeks  comment 
on  whether  the  standard  for  gauging 
whether  households  are  “offered”  video 
programming  under  the  second  and 
third  tests  should  be  that  service  is 
actually  available  to  such  households. 
The  Commission  plans  to  coimt 
“households”  subscribing  to  or  being 
offered  cable  or  other  video 
programming  service  on  the  basis  of 
each  separately  billed  or  billable 
customer.  The  Commission  seeks 
comment  on  this  tentative  view. 
Comments  are  also  sought  on  sources 
for  data  needed  to  evaluate  such  criteria, 
and  their  current  availability. 

The  Commission  also  seeks  comment 
on  who  is  “a  multichannel  video 
programming  distributor”  for  purposes 
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of  the  second  and  third  tests.  The  Cable 
Act  defines  multichannel  video 
programming  distribute  as  an  entity 
who  makes  multiple  channels  of  video 
programming  available  for  purchase  by 
subscribors  e  customers.  As  examples 
of  sudi  entitles,  section  602(12)  of  the 
Communications  Act  lists:  A  cable 
operator,  a  DBS  satellite  service 
provider,  a  television  receive-only 
satellite  program  distribute,  and  an 
MMDS  provide.  In  assessing  cable 
competition,  the  Commissiei 
previously  has  considered  whether  to 
take  into  accoimt  alternative  e 
substitute  delivery  services  readily 
available  to  subscribers  in  the  home.  In 
this  regard,  the  Conunission  seeks 
comment  on  whether  a  telephone 
company  offering  of  “video  dialtone'* 
service  or  a  tele^dsion  broadcast  station 
ofiering  multiplexed  multichaiuiel 
service  would  qualify  as  a 
“multichuuiel  video  programming 
distributor.”  A  related  issue  on  which 
the  Conunission  sought  comment  is 
whether  a  leased  access  user  offering 
compressed,  multichumel  service,  or  a 
leasM  access  user  or  a  franchising 
authority  ofiiuing  multichaimel 
programnring  on  the  operator’s  leased 
access  or  PEG  channels,  on  either  a 
perchannel  or  a  multiplexing  basis, 
would  be  a  “multichaimel  video 
pro^mming  distributor.” 

The  Commission  also  seeks  comment 
on  its  tentative  view  that  it  should 
measure  penetration  for  purposes  of  the 
second  test  cumulatively,  i.e.,  by  adding 
the  subscribership  of  all  dtemative 
multichannel  vi^o  programming 
distributors  (other  than  the  largest) 
together.  In  addition,  the  Commission 
ask  parties  to  address  whether  any 
minimum  amoimt  of  programming  or 
minimum  number  of  separate  channels 
must  be  provided  bv  an  entity  for  it  to 
quality  as  a  “multichannel  video 
programming  distributor.”  With  respect 
to  “comparable  video  programming,” 
the  Commission  might  presume  that 
such  comparability  exists  under  the 
second  statutory  test  for  effective 
(hmpetition  if  a  competitor  offers 
multiple  channels  of  video 
programming  and  the  niunerical  tests 
for  the  offering  of  and  subscription  to 
competitive  servico  under  the  second 
test  are  met.  The  Commission  seeks 
comment  on  this  approach. 

3.  Regulation  of  the  Basic  Service  Tier 
Rates 

a.  Components  of  the  basic  service  tiei 
subject  to  repilation.  Under  the  Cable 
Act.  each  cable  operator  must  offer  its 
subscribers  a  separately  available  basic 
service  tier  to  which  subscription  is 
required  for  acoess  to  “any  other  tier  of 


servico.”  Qualified  franchising 
authorities  are  to  be  the  primary 
regulators  of  rates  for  this  basic  tier  of 
service,  with  the  Commission  regulating 
in  certain  crrcumstances.  The  statute 
provides  that  the  basic  service  tier  must 
include: 

(1)  All  locol  commercial  and 
noncommercial  educational  television 
and  qualified  low  power  station  signals 
c»rri^  to  meet  carriage  obligations 
imposed  by  sechons  614  and  815  of  the 
Cable  Act; 

(2)  Any  public,  educational,  and 
governmental  access  programming 
required  by  the  system  frwchise  to  be 
provided  to  subs^bers;  and 

(3)  Any  signal  of  any  television 
broadcast  station  that  the  cable  operator 
offers  to  any  subscriber,  unless  it  is  a 
signal  that  is  secondarily  transmitted  by 
a  satellite  carrier  beyond  the  loc»l 
service  area  of  such  a  station. 

Section  623(b)(7)(B)  permits  the 
operator  to  inclucle  additional  video 
programming  signals  or  services  in  the 
basic  tier  as  long  as  the  charges  for  their 
services  conform  to  the  Commission’s 
rate  regulations. 

The  statute  requires  that  “must-carry” 
local  television  signals,  as  defined  by 
sections  614  and  615  of  the 
Commvmications  Act,  must  be  included 
in  the  basic  services  tier.  However,  the 
Cable  Act  authorizes  local  television 
stations  to  exercise  “retransmission 
consent”  rights  in  lieu  of  mandatory 
carriage.  Parties  are  requested  to 
comment  on  how  the  retransmission 
consent  provisions  will  affect  or  shape 
the  composition  of  the  basic  service  tier. 
In  particular,  section  623(b)(7)(AKiii) 
would  appear  to  make  any  local  signal 
carried  pursuant  to  retransmission 
consent  a  basic  tier  channel.  The 
Commission  seeks  comment  on  this 
tentative  conclusion.  The  Commission 
also  seeks  comment  on  whether 
channels  carried  pursuant  to 
retransmission  consent  would  be 
classified  as  basic  service  channels, 
even  if  an  operator  had  already  satisfied 
his  signal  c^age  obligations.  The 
Commission  also  seeks  comment  on  its 
tentative  finding  that  cable  operators 
may  add  any  and  as  many  video 
programming  services  to  the  basic  tier  as 
they  wish,  provided  that  such  services 
are  subject  to  basic  rate  regulation. 

The  statute  defines  basic  service  as  a 
tier  “to  which  subscription  is  required 
for  access  to  any  other  tier  of  service.” 
The  Commission  seeks  comment  on 
whether  this  language  establishes  a 
“basic  buy-through”  requirement,  i.e., 
whether  it  precludes  the  offering  of 
video  services  completely  “a  la  carte” 
and  without  prior  subscription  to  the 


basic  service  tier.  In  particular,  the 
Commission  asks  interested  parties  to 
comment  on  whether  Congress  intended 
to  deprive  consumers  of  the  option  of 
pvuxdiasing  services,  such  as  premium 
channels,  or  the  services  of  a  leased 
access  pn^rammer,  on  a  stand-alone 
basis,  especially  in  light  of  the  plain 
language  of  the  statute  which  limits  any 
such  “basic  buy-through”  to  other  tiers 
of  service.  In  addition,  the  Commission 
interprets  section  623(b)(8)(A)  as 
precluding  an  operator’s  requiring  the 
purchase  of  services  in  addition  to  the 
Wic  tier  as  a  precondition  for  ordering 
other  programming.  Assuming  arguendo 
that  other  alternative  interpretations  are 
possible,  the  Commission  seeks 
comment  on  whether  the  Act  would 
also  preclude  subscribers  from 
purchasing  a  separate  offering  of  a 
nonvideo  or  “institutional  network” 
without  first  purchasing  the  basic  tier. 

The  definition  of  what  services  are 
subject  to  rate  regulation  as  part  of  the 
basic  service  tier  appears  to  contemplate 
only  a  single  tier,  and  to  effectively 
amend  the  general  “basic  tier” 
definition  that  remains  in  the 
Communications  Act  from  the  1984 
Cable  Act.  Section  602(3)  defines  “basic 
cable  service”  as  “any  service  tier  which 
includes  the  retransmission  of  local 
television  broadcast  signals”  (emphasis 
supplied).  As  American  Civil  Liberties 
Union  v.  FCC,  823  F.2d  1554  (D.C.  Cir., 
1987)  held,  under  the  1984  Act.  a  tier 
of  service  that  incorporates,  in  a 
marketing  sense,  the  basic  tier  is  itself 
also  a  basic  tier  service,  although  a  tier 
added  to  a  basic  tier  for  a  separate 
charge  would  not  be  considered  a  basic 
service.  The  Commission  seeks 
comment  on  the  effect  of  the  1992  Cable 
Act  on  the  ACLU  interpretation  of  basic 
service.  In  particular,  it  appears  that  the 
1992  Cable  Act  contemplates  that  there 
be  a  single  “basic  tier”  of  service  that  is 
subject  to  local  regulation  and  that 
includes  the  services  defined  in  section 
623(b)(7)(A)  (i),  (ii),  (iii).  If  this  were  not 
the  case,  the  anti-buy  through 
provisions  of  section  623(b)(8)  could  be 
frustrated  through  the  marketing  of 
cumulative  tiers  of  “basic”  service.  The 
Commission  seeks  comment  on  its 
tentative  interpretation. 

b.  Regulation  of  the  basic  service  tier 
by  local  franchising  authorities  and  the 
Commission.  The  ^ble  Act  of  1992 
permits  local  franchising  authorities  or 
the  Commission  to  regulate  the  rates  for 
“basic  cable  service”  only  if  effective 
competition  does  not  exist.  A 
franchising  authority  wishing  to  exert 
such  regulatory  jurisdiction  must  certify 
in  writing  to  the  Commission  that:  (1) 
The  fran^sing  authority  will  adopt 
and  administer  rules  wim  respect  to  the 
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rates  subject  to  regulation  that  are 
consistent  with  the  regulations 
prescribed  by  the  Ck)mmi88ion;  (2)  the 
franchising  authority  has  the  legal 
authority  to  adopt,  and  the  personnel  to 
administer,  such  regulations;  and  (3) 
procedural  laws  and  rules  governing 
rate  regulation  proceedings  by  such 
authority  provide  a  reasonable' 
opportunity  for  consideration  of  the 
views  of  interested  parties.  Such  a 
certification  filed  with  this  Commission 
by  a  franchising  authority  will  become 
effective  30  days  after  filing  unless  the 
Commission  finds,  after  notice  and  a 
reasonable  oppcurtunity  for  the  authority 
to  comment,  that  the  f^chising 
authority  has  not  met  one  of  the  three 
criteria  listed  above.  If  the  Commission 
disapproves  the  certification,  this 
Commission  must  notify  the  franchise 
authority  of  any  revisions  or 
modifications  necessary  to  obtain 
approval.  Further,  if  the  Commission 
disapproves  or  revokes  a  certification, 
section  623(a)(6)  requires  this 
Conunission  to  exerdse  the  fienchise 
authority's  regulatory  Jurisdiction  imtil 
that  authority  becomes  qualified  by 
filing  a  new  certification  that  meets  the 
requirements.  Such  new  certifications 
become  effective  upon  approval  by  this 
Commission,  whidi  is  required  to  act  on 
them  within  90  days. 

aa.  Jurisdictional  Division.  The 
Commission  interprets  Section  623  of 
the  Communications  Act.  as  amended 
by  the  Cable  Act.  to  permit  local 
f^chising  authorities  to  regulate  the 
rates  for  basic  cable  service  in  areas  that 
are  not  subject  to  eftective  competition 
imless  the  Conunission  disallows  or 
revokes  an  authority’s  certification.  The 
scope  of  the  Commission’s  authority  to 
regulate  basic  cable  service  rates  imder 
the  statute  is  less  clear.  The  Commission 
tentatively  concludes  that  it  has  the 
power  to  regulate  basic  cable  service 
rates  only  if  the  Commission  has 
disallowed  or  revoked  the  franchise 
authority’s  certification.  The  Act  states 
that  rates  for  basic  cable  service  “shall 
I  be  subject  to  regulation  by  a  franchising 
;  authority’’  or  “by  the  Commission  if  the 
Commission  exercises  Jurisdiction 
pursuant  to  paragraph  (6).’*  Paragraph 
(6)  of  section  623(a)  only  permits  this 
Commission  to  exercise  “the  franchising 
:  authority’s  regulatory  Jurisdiction’’ 

I  when  a  franchise  au^ority’s 
I  certification  is  disapprove  or  revoked, 
i  and  then  only  imtil  a  new  certification 
i  is  approved.  Thus,  under  the 
I  Commission’s  tentative  interpretation. 

I  unless  a  local  franchise  authority  seeks 

Ito  assert  regulatory  Jurisdiction  over 
basic  cable  service  and  is  unsuccessful, 
the  Commission  would  have  no 


independent  authority  to  initiate 
regulation  of  basic  service  rates.  The 
Commission  seeks  comment  on  this 
tentative  interpretation. 

Other  interpretations  may  be  possible, 
however.  Section  623(b)  mandates  that 
the  Commission  ensure  by  regulation 
that  the  rates  for  the  basic  tier  are 
reasonable.  This  section  can  be  read  as 
giving  the  Commission  authority  over 
basic  cable  rates  in  areas  not  subject  to 
eftective  competition,  including  such 
areas  in  which  local  authorities  have  not 
sought  certification  from  the 
Commission  to  regulate  basic  service 
rates.  Undpr  this  interpretation,  the 
Commission  might  exercise  its 
Jurisdiction  over  basic  service  rates 
throu^  individual  petitions  or 
complaints.  Alternatively,  the 
Commission  mi^t  regulate  using 
procedures  similar  to  those  it  proposes 
for  local  franchising  authorities.  The 
Commission  seeks  comment  on  this  or 
any  other  alternative  interpretation  of 
the  Jurisdictional  division  established 
under  the  Cable  Act  The  Commission 
seeks  comment  on  whether  it  should 
permit  a  local  franchising  authority  to 
file  a  statement  explaining  why  the 
authority  cannot  submit  a  certification, 
(e.g..  lacx  of  personnel)  and  requesting 
that  the  Commission  assert  Jurisdiction. 
Parties  advocating  this  approach  should 
explain  how  this  is  consistent  with  the 
Jurisdictional  framework  of  the  Cable 
Act. 

bb.  Finding  of  effective  competition. 
The  Cable  Act  authorizes  the 
Commission  to  “find”  whether  or  not  a 
cable  system  is  subject  to  eftective 
competition.  The  Commission  proposes 
to  base  its  independent  findings  on  an 
initial  determination  of  an  absence  of 
eftective  competition  by  the  franchising 
authority.  The  Commission  proposes  to 
have  the  franchise  authority  submit  its 
finding  and  the  basis  for  this  finding  to 
the  Commission  as  part  of  the  process 
by  which  local  authorities  are  certified 
to  regulate  basic  service  rates.  Given  the 
large  number  of  franchise  areas 
nationally  and  their  varied  competitive 
characteristics,  this  approach  appears  to 
be  reasonable  and  realistic.  First,  the 
statute  on  its  face  states  that  local 
authorities  may  exercise  regulatory 
Jurisdiction  over  cable  rates  only  if  the 
authority  certifies  that  it  has  “the  legal 
authority  to  adopt  *  *  *  such 
regulations.’’  Since  the  Cable  Act  makes 
the  absence  of  eftective  competition  a 
prerequisite  to  regulators’  legal 
authority  over  basic  cable  rates,  the 
Commission  finds  it  reasonable  to 
require  that  local  franchising  authorities 
provide  evidence  of  the  lade  of  eftective 
competition  as  a  threshold  matter  of 
Jurisdiction.  In  addition,  frandiising 


authorities  may  be  in  a  superior  position 
to  gather  relevant  local  fa^  and  to  test 
the  accuracy  of  operators’ 
representations  regarding  competition. 
The  Commission  also  expects  that  they 
will  consider  any  data  operators  submit 
to  the  Commission  as  a  result  of  data 
requests  or  reporting  obligations.  The 
Commission’s  proposal,  it  believes, 
would  permit  in  many  cases  a  more 
accurate  and  expeditious  initial 
eftective  competition  analysis  than  the 
Commission  could  undertake  without 
local  assistance.  The  Commission  seeks 
comment  on  this  proposal.  Parties  may 
also  wish  to  comment  on  whether 
challenges  to  a  determination  of  lack  of 
eftective  competition  may  appropriately 
be  made  as  part  of  a  revocation 
proceeding  under  section  623(a)(5).  or 
as  part  of  the  Commission’s  normd 
procedures  for  reconsideration  and 
review.  The  Commission  also  seeks 
comment  on  whether  multichannel 
video  programming  distributors  who  are 
competitors  to  cable  systems  should  be 
required  to  disclose  the  number  of  their 
subscribers  and  any  other  data  relevant 
to  finding  of  eftective  competition; 
whether  such  information  (e.g..  as  to 
number  of  subscribers)  is  likmy  to  be 
proprietary  and  subject  to  special 
'  protections,  and  if  so.  what  that  special 
protection  should  be. 

The  Commission  also  tentatively  finds 
that  the  language  of  section  623(1)(1), 
which  expresses  the  tests  for  the 
presence  or  absence  of  eftective 
competition  in  terms  of  a  “franchise 
area."  implies  that  determinations  that 
eftective  competition  is  absent  should 
be  made  on  a  franchise-area  basis.  Hius. 
if  a  cable  system  serves  more  than  one 
franchise  area  in  a  geographic  region, 
separate  eftective  competition 
determinations  would^ve  to  be  made 
for  each  distinct  franchise  area. 
Moreover,  the  Commission  tentatively 
finds  that  if  more  than  one  cable  system 
is  authorized  to  operate  in  a  given 
franchise  area,  the  requisite  eftective 
competition  analysis  must  be  applied  to 
each  system.  The  Commission  seeks 
comment  on  these  tentative 
conclusions.  The  Commission  also  seeks 
comment  on  whether  a  determination  of 
eftective  competition  for  cable 
programming  services,  which  this 
Commission  is  charged!  primarily  with 
regulating,  could  and  should  be  made 
on  a  system-wide,  as  opposed  to 
franchise-area,  basis. 

cc.  Filing  of  franchise  authority 
certification.  I^e  Commission  proposes 
that  a  franchise  authority  intending  to 
regulate  the  rates  for  basic  cable  service 
be  required  to  submit  a  certification 
meet^  the  requirements  of  section 
623(a)(3)(A-C).  and  additionally  stating 
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the  basis  for  its  finding  that  its 
franchisee  is  not  subj^  to  efisctive 
competition.  The  Commission 
tentatively  concludes  that  a 
standardized  and  simple  form  can  and 
should  be  used  for  certifying  to  the  three 
criteria  of  section  623(a)(3),  and  that  this 
form  should  include  a  section  for  the 
authority’s  statement  and  explanation  of 
its  initial  finding  that  efiactive 
competition  is  lacking,  with  reference  to 
documentable  data,  including  any 
submissions  made  to  the  Commission. 
The  Commission  seeks  comment  on  this 
tentative  conclusion,  as  well  as  on  the 
specific  format  for  such  a  form.  The 
(fommission  also  invites  comment  on 
any  other  administratively  efficient 
m^od  for  certification.  Parties 
proposing  such  an  alternative  should 
also  explain  how  their  proposal  is 
consistent  with  the  goals  of  the  Cable 
Act. 

Section  623(a)(3)  of  the 
Communications  Act,  as  amended, 
requires  that  a  franchising  authority  be 
able  legally  to  adopt  regulations 
consistent  with  those  the  Commission 
establishes  for  basic  cable  rate 
regulation.  The  Communications  Act,  as 
amended  by  the  1984  Cable  Act.  appears 
to  assume  that  a  franchise  authority 
derives  its  powers,  including  those  to 
regulate  rates,  frt>m  state  law.  The 
legislative  history  of  the  Cable  Act  of 
1992,  however,  suggests  that  the  Act 
itself  may  abrogate  franchise  agreements 
in  certain  circumstances  to  permit  rate 
reflation  consistent  vdth  Commission 
rules.  The  Commission  seeks  comment 
on  whether  franchising  authorities 
derive  their  powers  to  regulate  from 
state  and  local  laws  alone,  or  whether 
the  Cable  Act  may  itself  be  an 
independent  source  of  authority  to 
regulate  rates.  To  the  extent  the 
authority  is  not  derived  from  state  law, 
are  there  issues  that  need  to  be 
addressed  as  to  which  specific 
authorities  within  state  and  local 
government  are  entitled  to  exercise  this 
authority?  The  Commission  asks  what 
Congress  intended  by  enacting  section 
623(a)(3)(B),  if  the  Cable  Act  in  fact 
grants  frrachise  authorities  rate 
regulation  powers  irrespective  of  state 
law.  The  Commission  also  seeks 
comment  on  whether  exercise  by  this 
Commission  of  basic  service  rate 
regulation  authority  in  a  state 
prohibiting  rate  regulation  by  local 
authorities  would  in  fact  constitute 
preemption  of  state  law.  If  so,  the 
Commission  also  ask  whether  such 
preemption  would  extend  to  giving 
franchising  authorities  the  power  to 
regulate  rates  where  they  otherwise 
would  be  without  such  power,  or 


whether  it  would  merely,  under  an 
alternative  interpretation  of  section  623, 
authorize  this  Commission  to  do  so. 

Tfre  Commission  seeks  comment  on 
whether  two  or  more  communities 
served  by  the  same  cable  system  could 
file  a  joint  certification  and  exercise 
joint  regulatory  jurisdiction.  The 
Commission  a^s  whether  there  are 
actions  it  should  take  to  provide 
incentives  for  local  regulators  to 
coordinate  their  activities  and  whether 
such  coordination  should  be  required  as 
part  of  the  certification  process.  The 
Commission  seeks  comment  on  the 
impact  of  franchising  authorities’ 
decisions  to  proceed  independently  on 
the  Act’s  requirement  that  an  operator’s 
rate  structure  be  uniform  throughout  a 
geographic  area.  The  Commission  also 
solidts  comment  on  how,  under  such 
circumstances,  a  cable  operator  might 
fulfill  the  uniform  rate  structure 
reouirement. 

ad.  Approval  of  certification  by  the 
Commission.  The  Cable  Act  states  that 
the  written  certification  submitted  by  a 
franchising  authority  to  the  Commission 
shall  be  effective  30  days  after  it  is  filed, 
\mless  the  Commission  finds,  after 
notice  to  the  authority  and  a  reasonable 
opportunity  for  the  authority  to 
comment,  that  (1)  the  authority  has 
adopted  or  is  administering  basic  cable 
service  rate  regulations  that  are 
inconsistent  with  those  the  Commission 

f)rescribes,  (2)  the  authority  lacks  the 
egal  authority  to  adopt,  or  the 
personnel  to  administer,  such 
regulations,  or  (3)  procedural  laws  and 
regulations  applicable  to  the  authority’s 
rate  regulation  proceedings,  do  not 
provide  a  reasonable  opportimity  for 
consideration  of  the  views  of  interested 
parties.  The  Act  thus  contemplates  that 
unless  the  Commission  takes  explicit 
action  within  30  days,  a  certification 
will  be  effective.  The  Act  also  appears 
to  contemplate  that  any  decision 
denying  certification  must  be  made 
within  30  days. 

Given  the  expedited  deadlines  the  Act 
imposes,  the  Commission  assumes  that 
Congress  did  not  intend  that  the 
Commission  establish  a  full-scale 
pleading  cycle  with  opportunity  for 
interested  parties,  including  the  cable 
operator,  to  comment  prior  to  expiration 
of  the  initial  30-day  period.  Thus, 
although  the  Commission  proposes  that 
each  certification  application  be  served 
on  the  frtmchisee,  the  Commission 
proposes  to  base  its  decision  on 
certification  on  the  submission  by  the 
franchising  authority  alone.  If  a 
certification  appears  defective  on  its 
face,  the  franchise  authority  will  be 
given  notice,  and  the  opportunity  to 
submit  additional  information  prior  to 


the  Commission’s  decision.  Other 
interested  parties,  including  cable 
operators,  could  subsequently  challenge 
a  certification  by  filing  a  petition  for 
revocation  once  a  certification  is 
effective.  The  Commission  seeks 
comment  on  this  approach,  and  on 
whether,  in  addition  to  this  avenue  of 
relief,  cable  operators  or  other  interested 
parties  would  be  allowed  to  seek 
reconsideration  of  its  decision  regarding 
the  existence  of  effective  competition 
and  certification.  The  Commission  also 
ask  interested  parties  to  comment  on 
what  procedures  it  might  adopt  for  the 
giving  of  notice  and  the  submission  of 
additional  information  by  a  franchise 
authority  that  would  enable  the 
Commission  to  render  decisions  within 
the  30-day  statutory  period.  The 
Commission  also  seelcs  comment  on 
whether  it  would  be  possible  and 
consistent  with  legislative  intent  to 
establish  a  highly  expedited  pleading 
cycle  permitting  interested  parties, 
including  cable  operators,  to  comment 
prior  to  me  30-day  deadline. 

The  Commission  proposes  to  reflect 
in  its  rules  the  Cable  Act  requirement 
that,  in  disapproving  a  fran^sing 
authority’s  certification,  the  FCC  notify 
the  authority  of  any  revisions  or 
modifications  necessary  to  obtain 
approval.  The  Commission  tentatively 
concludes  that  denial  of  certification 
would  be  subject  to  normal  procedures 
for  reconsideration,  review  and  appeal. 

If  the  Commission  certifies  an  authority, 
it  proposes  to  require  the  authority  to 
notify  each  franchisee  within  10  days  of 
this  decision.  The  Commission  seeks 
comment  on  these  proposals  and 
tentative  conclusions. 

ee.  Revocation  of  certification. 
Subsection  623(a)(5)  requires  that  “upon 
petition  by  a  cabfo  operator  or  other 
interested  party,’’  the  Commission 
“review  the  regulation  of  cable  system 
rates  by  a  fran^ising  authority.’’  If  the 
Commission  finds  that  the  franchising 
authority  has  acrted  inconsistently  with 
the  requirements  of  section  623(a)(3). 
the  Commission  is  directed  to  “grant 
appropriate  relief.’’  If,  after  giving  the 
f^chising  authority  a  reasonable 
opportunity  to  comment,  the 
Commission  finds  the  state  and  local 
laws  and  regulations  do  not  conform  to 
Commission  rules  governing  basic 
service  rate  regulation,  the  ^mmission 
must  revoke  the  jurisdiction  of  such 
authority.  The  Commission  interprets 
this  subsection  to  require  it  to  revoke  an 
authority’s  certification  whenever  local 
or  state  laws  are  inconsistent  with  its 
regulations  concerning  basic  service 
rates.  However,  the  statute  appears  to 
contemplate  other  lesser  rem^ies 
where  local  and  state  laws  may  be 
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facially  consistent  with  its  regulations, 
but  the  authority  has  applied  them 
inconsistently,  or  has  otnerwise 
departed  from  the  terms  of  its 
certification.  The  Commission  seeks 
comment  on  this  interpretation.  The 
Commission  also  asks  parties  to 
comment  on  how  their  analysis  of  the 
Commission’s  power  to  act  where  local 
or  state  regulations  are  inconsistent  with 
its  rate  regulations  harmonizes  with 
their  analysis  of  the  FCC’s  preemptive 
powers.  E)oes  the  1992  Cable  Act  give 
the  Commission  the  power  to  preempt 
specific  state  or  local  laws  that  may 
conflict  with  the  rules  that  the 
Commission  establish?  Can  actions 
other  than  inconsistent  local  and  state 
laws,  which  would  have  caused  the 
Commission  to  disallow  a  certification 
in  the  first  instance,  also  be  the  basis  for 
revocation,  or  should  some  lesser 
remedy  be  applied?  The  Commission 
also  seeks  comment  on  what  types  of 
relief,  short  of  revocation,  it  could 
apply.  Could  the  Commission,  for 
example,  suspend  a  certification,  or 
impose  a  reporting  requirement  on  a 
local  authority?  In  cases  of  suspension, 
could  the  Commission,  consistent  with 
the  Cable  Act,  assume  the  local 
authority’s  rate  regulation  authority  and 
obligations? 

>  '  The  Commission  also  proposes  that  a 
petitioner  for  revocation  or  other  relief 
against  a  franchising  authority  serve  a 
copy  of  its  petition  on  the  franchising 
authority,  as  required  by  statute,  and 
that  the  petition  contain  a  statement  that 
such  service  was  made.  The 
Commission  also  proposes  to  permit  an 
authority  15  days  in  which  to  file  an 
opposition  to  such  a  petition,  and  a 
cable  operator  or  other  party  ten  days  in 
which  to  reply.  The  Commission  seeks 
comment  on  these  pro^sals. 

The  Commission  se^  comment  on 
what  procedures  should  apply  if  an 
operator  in  a  particular  franchise  area, 
once  not  subject  to  effective 
competition,  becomes  subject  to  it.  The 
Commission  tentatively  finds  that  a 
cable  operator  should  required  to 
petition  a  franchising  authority  for  a 
change  in  its  regulatory  status.  This 
petition  should  be  subject  to  public 
comment.  A  franchising  authority  shall 
promptly  inform  the  Commission  that  a 
cable  operator  had  petitioned  for  a 
change  in  regulatory  status  and  shall 
forward  its  findings  to  the  Commission, 
including  the  basis  for  those  findings.  If 
the  Commission  ratifies  the  initial 
determination  of  the  franchising 
authority,  the  franchising  authority 
would  then  cease  regulating  basic  cable 
service  rates,  and  its  regulation  of  cable 
programming  services  for  this  system  in 
this  franchise  area  would  also  cease. 


Cable  operators  denied  a  change  in 
status  by  a  franchising  authority  would 
be  entitled  to  seek  reWew  of  that 
determination  with  this  Commission, 
with  pleadings  subject  to  the  standard 
filing  periods.  The  Commission  seeks 
comment  on  these  tentative 
conclusions.  The  Commission  also  seeks 
comment  on  whether  a  challenge  to  a 
denial  of  change  in  status  regarding 
effective  competition  could  or  should  be 
made  as  part  of  a  petition  for  revocation. 

ff.  Assumption  of  furisdiction  by  the 
Commission.  The  Act  requires  that  if  the 
Commission  disapproves  or  revokes  a 
franchise  certification,  the  FCC  exercise 
the  franchising  authority’s  regulatory 
jurisdiction  until  the  authority  qualifies 
to  exercise  that  jurisdiction  by  filing  a 
new  certification,  and  that  the 
Commission  mu^  act  on  such  new 
certification  within  90  days  after  it  is 
filed.  The  Commission  seeks  comment 
on  the  procedures  that  it  should  employ 
when  it  assumes  a  franchising 
authority’s  jurisdiction  over  basic 
service  rates. 

c.  Regulations  governing  rates  of  the 
basic  service  tier.  The  Act  requires  the 
Commission  to  ensure,  by  regulation, 
that  rates  for  the  basic  service  tier  are 
reasonable.  Such  regulations  are  to  be 
designed  to  protect  subscribers  of  any 
cable  system  not  subject  to  efiective 
competition  frt)m  paying  rates  higher 
than  those  that  would  be  charged  if  the 
system  were  subject  to  effective 
competition.  In  establishing  regulations 
governing  rates  for  the  basic  service  tier, 
the  Commission  must  seek  to  reduce  the 
administrative  burdens  on  subscribers, 
cable  operators,  franchising  authorities, 
and  itself,  and  it  may  adopt  formulas  or 
other  mechanisms  and  procedures  to 
achieve  this  objective,  the  FCC’s  rate 
regulations  must  additionally  take  into 
account  seven  factors: 

(1)  The  rates  for  cable  systems  that  are 
subject  to  effective  competition: 

(2)  The  direct  costs  (and  changes  in 
such  costs)  of  obtaining,  transmitting, 
and  providing  signals  carried  on  the 
basic  tier  including  additional  video 
programming  signals  or  services  beyond 
the  “must  carry”  local  broadcast 
television  signals,  and  any  public, 
educational,  and  governmental  access 
programming  required  by  the 
franchising  authority; 

(3)  Only  a  reasonable  and  properly 
allocable  portion,  as  determined  by  the 
Commission,  of  the  joint  and  common 
costs  of  obtaining,  transmitting,  and 
providing  signals  on  the  basic  service 
tier; 

(4)  Cable  operator  revenues  frum 
advertising  on  the  basic  tier  or  other 
consideration  obtained  in  connection 
with  the  basic  tier. 


(5)  'The  reasonably  and  properly 
allocable  portion  of  taxes  and  fees 
imposed  by  any  state  or  local  authority 
on  transactions  between  cable  operators 
and  subscribers  or  assessments  of 
general  applicability  imposed  by  a 
governmental  entity  applied  against 
cable  operators  or  cable  subscribers: 

(6)  The  cost  of  satisfying  franchise 
requirements  to  support  public, 
educational,  or  governmental  channels 
or  the  use  of  su^  channels  or  any  other 
services  required  under  the  franchise; 
and 

(7)  A  reasonable  profit,  as  defined  by 
the  ^mmission  consistent  with  the 
Commission’s  obligations  to  ensure  that 
rates  are  reasonable  and  the  goal  of 
protecting  subscribers  of  any  cable 
system  not  subject  to  effective 
competition  from  paying  more  for  basic 
tier  service  than  subscribers  would  pay 
if  the  system  were  subject  to  effective 
competition. 

The  NPRM  tentatively  concludes  that 
Congress  intended  the  FCC  to  embody 
in  its  regulations  a  standard  of 
reasonableness  for  basic  tier  rates  that 
reflects  a  balancing  of  the  statutory  goals 
and  enumerated  factors.  The  NPRM 
further  tentatively  concludes  that 
Congress  intended  to  leave  the  FCC 
discretion  to  determine  in  its 
rulemaking  process  the  comparative 
weight  to  ^  assigned  to  each  of  the 
seven  factors. 

The  NPRM  solicits  comment  on  the 
extent  to  which  Congress  intended  a 
low  priced  basic  service  tier,  and  the 
extent  to  which  FCC  rate  regulations 
should  seek  to  promote  the  availability 
of  programming  on  the  basic  service  tier 
beyond  that  minimum  statutory 
components.  If  our  regulations  produce 
low  rates  for  the  basic  service  tier, 
would  this  in  turn  require  us  to  permit 
more  flexibility  in  pricing  for  higher 
tiers? 

The  FCC  has  identified  two  generic 
approaches  for  regulation  of  rates  for 
basic  tier  service:  benchmarking  and 
cost-based.  Because  the  Cable  Act  of 
1992  directs  the  FCC  to  craft  rules  that 
will  reduce  burdens  on  cable  operators, 
franchising  authorities,  the  FCC.  and 
consumers,  the  NPRM  tentatively 
concludes  that  the  FCC  should  not 
select  a  cost-of-service  alternative  as  the 
primary  mode  of  cable  rate  regulation 
unless  it  is  unable  to  gather  the 
information  needed  to  develop  a 
benchmarking  alternative.  The  NPRM 
tentatively  concludes  that  each  of  the 
benchmarking  alternatives  could 
achieve  reasonable  rates  at  lower  costs 
and  with  less  administrative  burdens 
than  could  traditional  cost-of-service 
regulation.  The  FCC  nonetheless 
concludes  that  cost-of-service  regirlatory 
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principles  could  have  a  secondary  role 
for  cable  opwators  seeking  to  justify  the 
reasonableness  of  rates  that  do  not  meet 
the  primary  benchmarkine  standard. 

Benchmarking.  The  NPRM  describes  a 
benchmaiic  rate  as  a  price  against  which 
a  given  cable  system’s  basic  tier  rate 
would  be  compared.  The  system’s  rate 
would  be  presumed  reasonable  if  it  did 
not  exceed  the  benchmark.  Under  a 
benchmarking  approach  to  rate 
regulation,  the  PCX  would  establish  a 
benchmark  rate,  or  a  simple  formula 
which  could  be  used  to  derive  such  a 
rate.  Cable  systems  with  rates  above  the 
benchmark  price  by  an  amount 
determined  by  the  FCC  would  be 
required  to  reduce  their  rates  to  the 
benchmark  level  unless  the  system 
could  justify  a  rate  higher  than  the 
benchmark.  The  benchmark  would 
permit  identification  of  systems  with 
presumptively  unreasonable  rates,  while 
establishing  a  zone  of  reasonableness  for 
systems  with  rates  below  the 
benchmark.  'The  NPKM solicits 
comment  on  whether  to  include  as  a  - 
component  of  any  benchmark 
alternative  a  price  cap  formula  to  limit 
how  quickly  systems  with  rates  below 
the  benchmark  could  raise  their  rates  to 
that  benchmark  price. 

'The  FXX  recognizes  the  potential 
tension  between  the  need,  on  the  one 
hand,  to  establish  an  accurate 
benc^ark  using  sound  data  collection 
processes  and  ratemaking 
methodologies,  and  the  command  of  the 
Act,  on  the  other  hand,  to  simplify 
regulation.  A  simple  formula,  however, 
would  protect  consumers  firom 
excessive  rates  and,  by  eliminating  the 
need  for  detailed  cost-based  regulation 
in  many  jurisdictions,  would  keep  the 
costs  of  administration  and  compliance 
low.  Allowing  higher-cost  systems  to 
opt  for  cost-based  regulation  if  the 
benchmark  rate  proved  unreasonably 
low  would  provide  a  safety  valve  to 
prevent  confiscatory  rates. 

Under  a  benchmark  alternative,  the 
FCC  coi:;ld  separate  cable  systems  into 
distinct  classes  based  upon  specified 
variables  and  then  define  a  benchmark 
for  each  class  of  systems.  The 
benchmarks  might  then  be  set  forth  in 
a  matrix  or  table.  *1110  variables  used  to 
separate  cable  systems  into  distinct 
classes  might  include  such  cost-defining 
characteristics  as:  homes  passed  per 
mile,  number  of  subscribers,  number  of 
channels,  system  age,  miles  of 
undergroimd  cable,  terrain  crossed, 
above  average  programming  costs,  or 
readily  identifiable  costs.  Another 
variable  could  be  the  local  price  level  in 
comparison  to  the  national  price  level  as 
measured  bv  appropriate  indexes.  For 
each  of  the  benchmarking  alternatives 


discussed  in  the  NPRM.  the  FCC  solicits 
comment  on  what  variables  should  be 
used  for  defining  the  classes  of  systems 
to  which  a  different  benchmark  rate 
should  apply.  One  effect  of  benchmarks 
could  be  to  cause  the  rates  of  the 
systems  subject  to  the  same  benchmark 
to  converge  over  time  to  that 
benchma».  If  we  were  to  conclude  that 
such  a  result  would  not  be  desirable,  we 
could  also  permit  some  benchmark 
adjustment  based  upon  individual 
system  characteristics.  The  FCC  solicits 
comment  on  whether  we  should  permit 
individual  system  adjustment  to 
otherwise  widely  applicable 
benchmarks  and  wW  measures  should 
and  could  be  established  to  permit  such 
adjustments.  The  FCC  solicits  comment 
on  appropriate  indexes  for  local  and 
national  price  levels  that  we  could  use 
as  a  variable  in  establishing 
benchmarks. 

Another  important  adjustment  factor 
is  a  general  change  in  the  cost  of  doing 
business.  Such  changes  often  are 
represented  by  the  general  consumer 
price  index  (CPI)  or  producer  price 
index  (PPI)  compiled  on  a  national  or 
regional  basis  by  the  Bureau  of  the 
Census  and  Bureau  of  Labor  Statistics. 
The  FCC  seeks  comment  on  the 
tentative  conclusion  that  a  local  service 
price  index  (SPI)  would  be  more 
appropriate  than  the  CPI  or  PPI  for 
adjusting  cable  rate  benchmarks,  if  such 
an  index  can  be  easily  determined.  The 
FCC  also  seeks  comment  on  the 
composition  of  such  a  local  SPI,  how 
such  an  index  would  be  created,  what 
services  should  be  included,  where  data 
would  come  from,  and  what 
geographical  area  is  appropriate  for 
comparison. 

Cost-of -Service.  Under  a  cost-of- 
service  approach,  the  reasonableness  of 
a  cable  system’s  rates  would  be 
determined  by  examination  of  the 
particular  costs  of  the  individual  cable 
system  using  ratemaking  principles  set 
by  the  Commission.  The  primary 
advantage  of  a  cost-based  alternative  is 
that  it  would  permit  close  supervision 
of  rates.  A  primary  disadvantage  is  that 
it  would  be  more  burdensome  on  cable 
systems  and  regulatory  authorities. 

In  addition  to  the  benchmarking 
alternatives,  the  NPRM  solicits 
comment  on  another  alternative  called 
the  ’’Direct  Cost  of  Signals  Plus  Nominal 
Contribution  to  Joint  and  Common 
Costs”  for  regulating  basic  service  tier 
rates.  The  FCC  solicits  comment 
generally  on  which  among  these  specific 
proposals  should  be  incorporated  in  our 
comprehensive  fr-amework  for  regulating 
basic  rates,  and  how  they  could  ^ 
combined  to  govern  rates  for  the  basic 
service  tier.  'The  FCC  also  seeks 


comment  on  how  these  proposals  might 
be  modified  to  achieve  more  effectively 
the  goals  of  section  623(b)  of  the  Cable 
Act  of  1992.  The  FCC  discussed  and 
solicited  comment  on  several 
benchmark  alternatives. 

aa.  Benchmark  alternatives — Rates 
charged  by  systems  facing  effective 
competition.  One  potential  benchmark 
would  be  defined  using  the  average  of 
rates  currently  charged  by  systems 
facing  effective  competition,  as  the 
Cable  Act  of  1992  defines  that  term. 

This  benchmark  would  appear  to  meet 
the  statutory  goal  of  ’’protecting 
subscribers  of  any  cable  system  that  is 
not  subject  to  effective  competition  from 
rates  for  the  basic  service  tier  that 
exceed  the  rates  that  would  be  charged 
for  the  basic  service  tier  if  such  cable 
system  were  subject  to  effective 
competition.”  To  use  a  benchmark 
based  on  rates  charged  by  systems 
facing  effective  competition,  however, 
the  FCC  would  first  have  to  identify 
those  systems.  Moreover,  basic  service 
tier  rates  of  systems  facing  effective 
competition  would  reflect  the  different 
numbers  of  channels  in  different 
systems’  basic  tiers.  To  perform  the 
necessary  computations  the  FCC  would  j 
thus  need  to  know,  at  a  minimum,  the  | 
basic  service  tier  rates  and  the  number 
of  channels  in  the  basic  tier  for  systems, 
facing  effective  competition.  This 
information  would  permit  us  to 
compute  a  single  average  rate. 

To  create  benchmarlu  that  more 
accurately  reflect  conditions  facing 
individual  systems,  the  FCC  might  seek 
to  determine  how  rates  vary  wiA  cost 
characteristics  of  the  systems  facing 
competition.  If  sufficient  data  were 
available,  regression  analysis  or  some  ^ 
other  statistical  technique  could  be  used  4 
to  determine  how  rates  varied  with  such 
characteristics  affecting  costs  as  homes 
passed  per  mile,  number  of  channels, 
number  of  subscribers,  the  relative  mix 
of  buried  and  overhead  cable,  and  the 
factors  described  in  section  623(b).  With 
this  information,  we  could  create  a 
benchmark  formula  based  upon  systems 
subject  to  effective  competition  that 
shared  at  least  some  of  ffie  regulated 
systems’  underlying  cost  characteristics. 

Past  regulated  rates.  A  second 
alternative  would  be  to  develop  a 
benchmark  for  basic  service  tier  rates 
based  on  rates  charged  in  1986  before 
the  Cable  Communications  Policy  Act  of 
1984  effectively  prohibited  local  rate 
regulation  of  most  cable  systems.  It  may 
be  acceptable  to  assume  that  rates  in 
1986  were  reasonable  because  they 
resulted  from  a  competitive  bidding 
process  for  the  franchise  and  subsequent 
rate  adjustments  made  under  local 
franchise  authority  oversight.  Using 
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these  data  we  could  develop  individual 
benchmark  rates  for  systems  operating 
in  1986  based  upon  the  1986  per- 
channel  rate  for  their  lowest  tiers.  Some 
adjustment  might  be  made  in  individual 
cases  for  factors  generally  agreed  to 
affect  costs.  For  systems  not  operating  in 
1986  the  FCC  proposes  a  benchmark 
expressed  on  a  per-channel  basis  to 
account  for  diHerences  in  the  number  of 
channels  offered  on  the  basic  tier  and 
based  on  the  per  channel  rates  of  the 
systems  operating  in  that  year.  The  FCC 
requests  comment  on  the  advantages 
and  disadvantages  of  using  a  benchmark 
based  on  past  regulated  rates. 

Average  rates  of  cable  systems.  A 
third  alternative  would  use  data  for  all 
cable  systems  operating  in  1992  to 
develop  a  benchmark  horn  the  average 
per-channel  rate  for  their  lowest  service 
tier.  Per-channel  rates  would  be 
considered  reasonable  if  they  did  not 
exceed  that  average  by  more  than  some 
fixed  amoimt.  Systems  whose  rates 
exceeded  the  average  rate  for  all  systems 
by  more  than  a  specified  amoimt,  or  by 
more  than  a  specified  percent,  or 
systems  which  ranked  among  the 
highest  few  percent  (e.g.,  top  2-5%)  in 
terms  of  rates  would  be  assumed  not  to 
have  rates  that  were  reasonable.  Thus, 
this  benchmark  would  identify  those 
systems  whose  rates  were  unusually 
hi^  or  substantially  above  the  average. 

This  standard  would  have  the 
advantage  that  data  would  be  more 
readily  available  for  calculating  the 
benchmark,  and  consumers  would  be 
protected  against  rates  far  exceeding  the 
general  industry  practice.  Unadjusted, 
however,  the  benchmark  would  not 
reflect  competition  but  merely  average 
performance  in  the  industry;  if 
monopoly  profits  were  reflected  in  the  , 
rates  of  at  least  some  industry  segments, 
they  would  be  incorporated  in  the 
average  rate.  In  addition,  over  time  the 
average  rates  would  be  affected  by 
regulation  and  would  cease  to  be  an 
independent  measure  of  industry 
performance.  The  NPRM  requests 
comment  on  the  validity  of  a  measiue 
based  on  average  industry  rates.  The 
FCC  also  inquires  as  to  the  best  source 
I  of  data  for  calculating  the  benchmark  if 
such  a  standard  were  adopted. 

Cost-of-Service  Benchmark.  Under 
this  approach  to  developing  a 
benchmark,  the  F(X  would  use 
engineering,  operating,  programming 
and  other  cost  data  gathered  in  this 
I  rulemaking  to  construct  the  costs  of  an 
“ideal”  or  "typical”  cable  system  or 
systems,  possibly  on  a  per  channel  or 
per  subsi^ber  b^is.  TUs  approach 
could  produce  a  benchmark  roughly 
related  to  cost  without  requiring 
detailed  examination  of  actual  costs  of 


individual  systems.  For  this  reason,  this 
approach  might  be  a  useful  alternative 
if  implementation  of  other  benchmark 
alternatives  prove  infeasible  to 
implement.  We  seek  comment  on  the 
feasibility  and  desirability  of  developing 
and  applying  a  benchmark  based  upon 
constructing  “ideal”  or  “typical”  system 
costs.  Parties  supporting  this  approach 
should  submit  specific  and  detailed  cost 
data  to  be  incluaed  in  such  a 
benchmark,  along  with  detailed 
information  about  how  the  data  were 
developed,  including  data  sources, 
validity,  and  reliability. 

Price  Caps.  A  price  cap  benchmark 
would  be  a  formula  set  by  the  FCC  to 
define  reasonable  increases  in  rates  for 
the  basic  tier.  For  this  reason,  we  would 
not  intend  to  use  the  price  cap  formula 
to  assess  initially  whether  a  system’s 
rates  were  reasonable.  The  price  cap 
formula  would  instead  govern  changes 
to  rates  that  have  been  found  reasonable 
under  some  other  alternative,  either 
based  upon  cost-of-service  or  another 
benchmark  alternative. 

A  price  cap  formula  permits  the 
regulated  company  to  adjust  its  prices 
when  certain  variables  contained  in  the 
price  cap  formula  change.  The  price  cap 
formula  would  apply  to  an  existing  rate 
and  would  control  changes  to  the  cable 
system’s  prices  over  time.  The  FCC 
solicits  comment  on  the  price  cap 
alternative  and  whether  it  should  make 
it  a  component  of  a  comprehensive 
regulatory  scheme  for  rates. 

If  we  adopt  a  price  cap  alternative  to 
govern  rates  for  the  basic  tier,  we  would 
propose  to  define  and  to  control  rate 
changes  permitted  under  this 
alternative.  We  will  additionally  need  to 
determine  how  and  when  to  revise  the 
cap,  and  select  an  appiupiiate  price 
index  to  include  among  permitted 
adjustments.  The  FCC  seeks  comment 
on  whether  and,  if  so.  how  a  price  cap 
formula  might  accommodate  rate 
adjustments  to  reflect:  changes  in 
subscriber  penetration,  channel 
capacity,  the  nationwide  level  of  prices, 
the  relative  contribution  of  regulated 
revenues  to  total  cable  revenues, 
franchise  fees  and  requirements,  and 
other  factors  relevant  to  the  Act’s 
reralatory  objectives. 

ob.  Individual  system  cost-based 
alternatives — Direct  costs  of  signals  plus 
nominal  contribution  to  joint  and 
common  costs.  Under  this  alternative, 
the  FCC  would  prescribe  guidelines  for 
basic  service  tier  rate  regulation  by  the 
local  franchise  authority  that  used  an 
individual  system’s  costs  to  define 
reasonable  rates.  Cable  systems  would 
be  required  to  keep  their  accounting 
records  according  to  generally  accepted 
accounting  principles  (GAAP)  and  to 


provide  those  records,  as  requested,  to 
the  local  franchisins  authority. 

The  franchise  auuority  would  be 
required  to  find  reasonable  basic  service 
tier  rates  that  allowed  recovery  of  at 
least  the  direct  costs  of  the  diannels  in 
the  basic  tier.  The  FCC  envisions  that 
the  major  component  of  such  direct 
costs  would  be  programming  costs, 
including  both  payments  to  cable 
networks  and  retransmission  fees  to 
broadcast  stations.  Allowing  cable 
systems  to  pass  the  former  costs  through 
to  subscribers  might  reduce  operators’ 
incentive  to  remove  hi^ly  valued 
programming  frrom  the  basic  tier. 
Whatever  equipment  used  and  operating 
costs  incurred  to  activate  additional 
individual  channels  in  this  tier  would 
also  be  covered. 

In  addition,  the  rates  for  the  basic 
service  tier  would  include  a  nominal 
contribution  to  the  joint  and  common 
costs  of  the  system  as  a  whole.  Under 
the  statute,  b^ic  service  tier  rates  can 
recover  “only  such  portion  of  the  joint 
and  common  costs  •  *  *  as  is  *  *  * 
reasonably  and  properly  allocable  to  the 
basic  service  tier.”  This  requirement 
would  set  an  upper  bound  on  basic 
service  tier  rates  that  could  be 
considered  reasonable  under 
Commission  guidelines.  Within  this 
limit,  the  FCC  has  several  options  for 
treatment  of  joint  and  common  costs  in 
basic  service  tier  regulation.  *1110  FCC 
could  set  guidelines  that  resulted  in 
rates  that  recovered  far  less  than  the 
fully  distributed  cost  of  providing  the 
service  in  order  to  provide  assurance  of 
service  for  lower  income  viewers. 
Alternatively,  the  FCC  could  set 
guidelines  that  would  permit  higher 
basic  service  tier  rates  in  order  not  tc 
discourage  offering  of  a  broader  basic 
service  tier  with  a  larger  number  of 
channels,  including  popular  cable 
channels.  This  alternative  would, 
however,  require  more  elaborate  cost 
allocation  rules.  Rules  that  the  FCC 
might  apply  to  the  allocation  of  joint 
and  common  costs,  and  to  the 
determination  of  allowable  costs,  are 
proposed  in  appendix  A  of  the  NPRM. 
The  FCC  might  also  leave  to  the 
franchise  authority  some  discretion  in 
setting  the  level  of  basic  service  tier 
rates.  The  FCC  requests  comment  on  the 
proposal  to  adopt  FCC  guidelines  for 
cost-based  basic  service  tier  rate 
regulation. 

Cost-of-Service.  Under  this 
alternative,  a  cable  system’s  rates  would 
be  reviewed  using  the  established 
standards  of  cost-of-service  regulation 
traditionally  applied  to  public  utilities. 
The  broad  principles  of  cost-of-service 
regulation  are  well  established.  While 
these  principles  could  be  implemented 
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in  a  rigorous  Cuhion  with  extensive  would  need  to  adopt  in  these  areas  and  rates  for  equipment  used  to  receive 

cost-accounting  requirements,  the  FCC  on  the  impact  on  the  cable  industry  and  cable  programming  services,  it  is 

believes  sudi  an  approach  vrc^d  subscribers  of  those  requirements.  The  unclear  how  to  treat  equipment  that  is 

iiKxmsistent  with  ^slative  intent.  For  NPRM  sets  fmth  in  more  detail  in  used  for  the  provision  of  both  basic  tier 

this  reason,  the  FCC  proposes  to  use  appendix  B  the  issues  in  eadr  of  these  service  and  cable  programming  services, 

simplified  oost-accormting  requirements  four  areas  that  would  require  resolution  Therefore,  the  FCC  requests  comment 
described  in  appendix  A  of  the  NPRM  for  cost-of-service  regulation  to  be  identifying  any  equipment  not  used  for 

if  cost-of-service  regulation  becomes  a  implemented.  basic  tier  service  and  the  extent  to 

component  of  our  comprehensive  model  a.  Regulation  of  rates  for  equipment.  which  the  actual  cost  standard  of 

for  regulating  cable  rates.  The  Cable  Act  of  1992  directs  the  FCC  section  623(bH3)  omtrols  the  rates 

Under  cost-of-service,  companies  can  to  establish  standards  for  setting,  on  the  charged  for  equipment  used  for  more 
meet  seMoe  demand  b^use  service  basic  of  actual  cost,  the  rate  for  than  just  basic  tier  service.  The  FCC 

revenues  may  be  set  to  cover  operating  installation  and  lease  of  equipment  used  solicits  comment  on  whether  the  only 
expenses  and  capital  costs.  Because  by  subscribers  to  receive  the  basic  equipment  that  should  be  subject  to 

cost-based  rates  only  compensate  for  the  service  tier,  including  converter  boxes  section  623(b)(3)  should  be  equipment 

cost  of  providing  service,  if  the  cost-of-  and  remote  control  units,  and  that  is  necessary  to  receive  ba^ic  service 

service  regulation  is  properly  applied.  installation  and  lease  of  monthly  tier  programming,  and  whether 

companies  cannot  extract  monopoly  connections  for  additional  television  eqmpment,  if  any,  use  only  to  receive 

rents  from  consumers.  Cost-of-service  receivers.  c^le  programming  service  would  not  be 

regulation  also  imposes  high  costs  on  Based  on  the  langu^  and  legislative  sujbject  to  section  623(b)(3). 
the  regulators  and  regulatees.  The  FCC  '  history  of  sectimi  623(b)(3),  the  FCC  Ine  FCC  proposes  requiring  operators 

is  concerned  that  cost-of-service  tentatively  concludes  that  Congress  to  base  charges  for  equipment  covered 

accounting  may  require  a  significant  intended  to  separate  rates  for  equipment  by  section  623(b)(3)  on  direct  costs,  and 
(and  potentially  expensive)  departure  and  installations  from  other  basic  tier  indirect  cost  allocations,  including 

from  current  industry  accounting  rates.  The  FCC  also  tentatively  reasonable  general  administrative 

practices.  The  FCC  seeks  comment  on  concludes  that,  to  be  consistent  with  the  loading  and  a  reasonable  profit.  Cable 
the  relative  advantages  and  statute’s  intent,  the  rates  for  installation  operators  would  amortize  the  cost  of 

disadvantages  of  applying  cost-of-  should  not  be  bundled  with  rates  for  the  equipment  over  the  average  life  of  that 

service  rMuilation  to  the  basic  tier.  lease  of  equipment.  The  FCX]  believes  equipment  to  determine  the  monthly 

The  additionally  seeks  comment  that  this  unbimdling  could  help  to  equipment  rate.  The  cost  of  maintaining 

on  the  impact  of  cost-of-service  establish  an  environment  in  which  a  and  servicing  equipment  should  be 

regulation  on  the  cable  industry.  The  competitive  market  for  eq^ment  and  factored  into  leased  rates  for  equipment. 

NPRM  asks  how  siich  regulation  would  installation  may  develop.  The  NPRM  If  the  FCC  adopts  a  cost-of-service 

afi^  the  ability  of  cable  operators  to  seeks  comment  on  these  tentative  showing  requirement  for  basic  tier  rates, 

expand  their  channel  capacity  and  conclusions,  especially  on  the  feasibility  cable  companies  could  allocate  a  share 

program  offerings.  The  FCC  also  seeks  of  a  competitive  market  for  installation  of  the  general  administrative  overhead 

comment  on  the  implications  of  cost-of-  services.  expenses  on  the  same  basis  that  they 

service  ratmnaking  on  the  industry’s  Although  the  FCC  tentatively  allocate  to  iMsic  tier  services,  whidi 

ability  to  recover  its  investment.  concludes  that  equipment  covered  would  simplify  the  rate  setting  process 

including  goodwill,  and  to  service  its  under  this  section  of  the  Act  includes  for  equipment.  If  the  FCC  adopts  the 
current  capital  debt.  The  FCC  also  the  converter  box,  remote  control  unit,  proposal  that  basic  tier  rates  include 

requests  comment  on  whether  we  would  connections  for  additional  television  only  a  nominal  contribution  to 

need  to  include  transition  mechanisms  receivers,  and  wiring  other  inside  overhead,  it  is  unclear  whether  the  same 

if  we  vrere  to  adopt  a  cost-of-service  cabling,  the  NPRM  seeks  comment  on  loading  should  apply  to  equipment.  It 

re^latory  model.  the  extent  of  this  coverage.  The  FCC  appears  that  Congress  intended  low 

U  cost-of-service  ratemaking  is  used  as  believes  that  our  rules  should  clarify  the  rates  for  equipment  and  installation,  but 

a  "safety  net”  to  allow  cable  operators  relationship  between  section  623(b)(3),  Congress  mi^t  have  intended  actual 

to  defend  rates  challenged  under  a  which  requires  regulating,  on  the  basis  costs  to  include  a  share  of  Joint  and 

benchmark  test,  the  FCC  believes  that  of  actual  cost,  "equipment  used  for  the  common  costs  allocated  »«ing  a  fully 

the  efficiency  of  the  appeal  process  basic  tier,”  and  section  623(c),  requiring  distributed  cost  methodology.  The 

could  be  greatly  improved  if  we  regulations  for  cable  programing  NPRM  seek  comment  on  which 

establish^  standards  for  the  showings  services,  which  includes  the  installation  allocation  rule  would  mmre  accurately 

that  should  be  made  in  such  an  appeal  or  rental  of  equipment  use  for  the  reflect  congressional  intent  concerning 

process.  The  NPRM  notes  that  cost-of-  receipt  of  sudi  programming  services.  rates  for  equipment  cove^  by  section 

service  regulation  requires  the  For  the  latter,  the  KXI  must  establish  623(b)(3). 

regulatory  auth(vity  to  make  standards  for  determining  whether  the  Alternatively,  cable  operators  may 

determinations  relating  to  four  major  rates  are  unreasonable  and,  as  for  basic  wish  to  sell  equipment  to  their 
cost  (fomponents:  Rate  base,  the  cost  of  tier  service,  cost  is  to  be  only  one  of  customers.  The  sale  may  occur  as  a  one- 

capital.  depreciation,  and  operating  several  factors  to  consider.  time  payment  or  over  a  period  of  time, 

expenses.  It  also  generally  requires  rules  On  the  one  hand,  it  appears  that  The  Act,  however,  appears  to 

to  govern  the  design  of  rates  once  Ckmgress  may  not  have  intended  to  limit  contemplate  that  cable  operators  would 

determinations  bave  been  made  in  these  regulation,  on  the  basis  of  actual  cost,  to  be  limited  to  recovery  of  actual  costs, 
four  areas.  In  order  to  establish  that  equipment  only  used  for  basic  tier  however,  the  FUC  defines  t^t  term.  The 

standards  for  the  showings  that  should  service.  On  the  other  hand,  the  Act  FCX!  recognizes  that  actual  costs  may 
be  made  by  cable  systems  seeking  to  includes  equipment  and  installation  in  vary  depending  on  the  length  of 
defend  rates  higher  than  the  benchmaric,  the  definition  of  cable  programming  payment  sche^le.  The  purchaser 
the  FCC  proposes  to  adopt  guidelines  in  services.  If  the  FCC  assumes  that  would  probably  be  independently 

each  of  these  areas.  *1116  FCC  solicits  Congress  intended  difieient  standards  responsible  for  repair  of  the  equipment, 

comment  mi  what  requirements  it  for  determining  the  reasonableness  of  unless  a  service  contract  were  also 
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purchased.  In  addition,  cable  operators 
may  have  a  competitive  advantage  as  an 
alternative  market  for  cable  equipment 
develops  because  customers  will  not 
have  or  may  not  know  of  other 
equipment  supplies.  Therefore,  the  FCC 
asks  whether  customers  purchasing  on 
time  from  the  cable  operator  should  be 
permitted  to  change  their  minds  and 
piut:hase  equipment  from  an  alternative 
source. 

We  propose  determining  the  actual 
costs  for  installation  on  the  same  basis 
as  for  equipment.  Because  the  FCC 
believes  that  this  determination  will 
require  allocating  many  joint  and 
common  costs,  it  proposes  not  to 
prescribe  any  allocation  rules  but  rather 
to  require  the  cable  operator  to  bear  the 
burden  of  showing  its  implementation 
of  those  general  allocation  rules  to  be 
reasonable.  To  the  extent  that 
installation  costs  have  traditionally  been 
recovered  through  a  one-time  charge, 
and  because  the  length  of  time  a 
subscriber  will  continue  service  is 
unpredictable,  it  appears  reasonable  that 
companies  be  permitted  to  continue 
recovering  these  costs  as  one-time 
charges. 

The  FCC  recognizes  that  costs  for 
installation  will  vary  depending  on 
whether  the  dwelling  has  inside  cabling 
already.  It  may  thus  be  more  reasonable 
to  require  two  installation  rates,  one  for 
previously  wired  dwellings  and  one  rate 
for  new  inside  cabling.  This  could 
encourage  competition,  especially  for 
simple  installations  (or  customers  could 
do  it  themselves).  The  FCC  requests 
comment  on  whether  costs  vary  enough 
to  reasonably  require  cable  operators  to 
develop  two  separate  rates  for 
installation  or  use  an  average  rate  emd 
whether  that  decision  should  be  left  to 
the  discretion  of  the  local  franchising 
authority. 

Many  operators  charge  less  than 
actual  costs  for  service  installation  as 
part  of  their  marketing  efrorts.  The  FCC 
seeks  comment  on  whether  section 
623(b)(3)  reflects  a  legislative  intent  to 
prohibit  such  promotional  offerings. 

Section  623(b)(3)(B)  also  specifically 
directs  the  Commission  to  establish,  on 
the  basis  of  actual  cost,  rates  for 
installation  and  monthly  use  of 
connections  for  additional  television 
receivers.  The  FCC  tentatively 
concludes  that  cable  operators  should 
use  the  same  cost  methodology  they  use 
for  installation  of  other  equipment  to 
calculate  the  rates  for  installation  of 
connections  for  additional  receivers.  If 
additional  connections  are  installed  at 
the  same  time  a  subscriber’s  initial 
service  is  installed,  the  FCC  proposes 
that  cable  operators  be  limited  to 


recovering  the  incremental  costs  of  the 
additional  installation. 

e.  Costs  of  franchise  requirements. 

The  statute  requires  that  regulations 
governing  the  basic  service  tier  shall 
include  standards  to  identify  costs 
attributable  to  satisfying  franchise 
requirements  to  support  public, 
educational,  and  governmental  channels 
or  the  use  of  such  channels  or  any  other 
service  required  under  the  franchise. 

The  NPRM  tentatively  concludes  that 
the  purpose  of  this  statutory 
requirement  is  to  assure  the 
establishment  of  standards  that  will 
permit  the  cable  operator  to  identify  on 
subscriber  bills  pursuant  to  section 
622(c)(2)  the  amount  of  the  bill 
attributable  to  franchise  requirements. 
The  FCC  does  not  interpret  this  section 
as  mandating  that  it  establish  separate 
cost-based  charges  apart  from  those  for 
the  basic  service  tier  generally  for  either 
the  customer  or  the  users  of  public, 
educational,  and  governmental  channels 
for  costs  attributable  to  franchise 
requirements.  The  NPRM  solicits 
comment  on  this  tentative  conclusion. 
The  NPRM  further  tentatively  concludes 
that  the  FCC  should  require  that  the 
costs  attributable  to  satisfying  franchise 
requirements  should  include  (1)  any 
direct  costs  of  providing  any  services 
required  under  the  franchise,  (2)  the 
sum  of  per  channel  costs  for  the  number 
of  channels  used  to  meet  franchise 
requirements  for  public,  educational, 
and  governmental  channels,  and  (3)  a 
reasonable  allocation  of  overhead. 

f.  Customer  changes.  The  Cable  Act  of 
1992  requires  that  regulations  for  the 
basic  tier  also  include  standards  and 
procedures  to  prevent  unreasonable 
charges  for  changing  equipment  or 
service  tiers.  Charges  for  changing  the 
service  tier  must  based  on  cost. 

The  FCC  tentatively  concludes  that 
Congress  intended  to  broadly  protect 
subscribers  from  unreasonable  charges 
for  changes  in  service  tiers.  The  FCC 
tentatively  concludes,  therefore,  that 
regulations  adopted  to  implement 
section  623(b)(5)(C)  should  apply  to  any 
changes  at  the  request  of  the  subscriber 
in  the  number  of  service  tiers  received 
by  the  subscriber  after  installation  of 
initial  service.  The  NPRM  tentatively 
proposes  to  require  that  charges  for 
changing  service  tiers  not  exceed  a 
nominal  amount  “when  the  system’s 
configuration  permits  changes  in  service 
tier  selection  to  be  effected  solely  by 
coded  entry  on  a  computer  terminal  or 
by  other  similarly  simple  method.’’  The 
FCC  seeks  comment  on  whether  and,  if 
so,  at  what  level  we  should  set  the 
nominal  amount  when  this  condition  is 
met. 


To  otherwise  assure  that  subscribers 
do  not  pay  unreasonable  charges  for 
changes  in  service  tiers  not  efl^ed  by 
coded  entry  on  a  computer  terminal  or 
by  other  simple  methods,  the  FCC 
solicits  comment  on  two  alternatives. 
First,  the  FCC  could  require  that  charges 
be  based  on  the  actual  costs  of  making 
service  tier  changes  at  the  subscriber’s 
request  including  any  direct  costs  and  a 
reasonable  allocation  of  indirect  costs 
and  overhead  and  a  reasonable  profit. 
Under  the  second  alternative,  as  for 
changes  effected  by  coded  entry  on  a 
computer  terminal,  the  FCC  could 
require  that  charges  for  changes  in 
services  tiers  effi^ed  by  other  means 
recover  only  nominal  costs. 

'The  FCC  also  solicits  comment  on 
applying  these  alternatives  to  define 
reasonable  charges  for  changing 
equipment.  The  FCC  seeks  comment  on 
our  tentative  conclusions  and  proposals 
relating  to  cmtomer  changes  and  on 
how  best  to  implement  them.  In 
addition,  the  NPRM  requests  comment 
on  whether  the  implementation  of  this 
rulemaking  could  encourage  ciistomers 
to  change  service  tiers. 

g.  Implementation  and  enforcement. 
'The  Cable  Act  requires  that  the 
Commission’s  regulations  regarding 
basic  service  rates  include  procedures 
for  implementation  by  cable  operators, 
for  enforcement  by  franchising 
authorities,  and  for  expeditious 
resolution  of  disputes  between  cable 
operators  and  franchising  authorities. 
Tlie  Commission  must  also  establish 
regulations  to  assure  that  subscribers  are 
informed  that  basic  service  is  available 
to  them  and  that  a  cable  operator  notify 
franchising  authorities  30  days  in 
advance  of  any  proposed  increase  in 
rates  for  the  basic  service  tier.  The 
Commission  seeks  comment  on  cm 
expeditious  way  to  trigger  initial  review 
of  a  cable  operator’s  cvirrent  basic  tier 
rate  once  a  local  franchising  authority 
has  been  certified  to  regulate  those  rates. 
One  alternative  would  be  to  require  that 
the  operator  file  its  schedule  of  basic 
tier  rates  with  the  franchising  authority 
within  a  relatively  brief  peri^.  The 
Commission  believes  that  a  deadline 
should  apply  to  review  of  both  an 
operator's  initial  filing  and  any  later- 
filed  proposed  rate  increases  and  service 
changes  that  involve  rates  increases. 
After  expiration  of  the  deadline, 
proposed  rates  would  be  presumed 
reasonable  absent  a  negative  finding. 
The  Commission  seeks  comment  on 
whether  a  deadline  for  a  franchising 
authority  to  act  on  proposed  rate 
increases  would  be  appropriate,  and  if 
so,  what  time  pericxl  would  best  balance 
the  need  for  expiration  with  the  need  to 
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render  an  infonned  and  judicious  rate 
determination. 

Another  ahnnative  urould  be  to 
establish  relatively  brief  notice  periods 
(e.g..  60  (V  90  days)  after  which  an 
increase  would  become  effective  unless 
a  ftanchising  authoriW  had  rejected  it, 
but  also  to  illow  for  the  tolling  of  the 
franchising  auUuNrity’s  deadline  in 
particular  circumstances.  The 
di  {advantage  to  this  second  alternative 
is  hat  it  mig^t  deprive  the  public  of 
new  services  and  the  operator  of  a 
rwisonable  price  increase  for  long 
periods  of  time.  The  Commission  also 
observes  that  in  some  areas,  a 
ftanchising  authority’s  rate 
determination  may  ^  subject  to  review 
by  a  higher  level  of  local  or  state 
authority,  further  dela^g  a  final 
determination.  A  third  p(^bility. 
might  be  to  permit  rate  increases  to  go 
into  effect  automatically  after  the  30-day 
notice  period  expires.  ’The  Commission 
seeks  comment  on  these  various 
alternatives,  on  any  other  commenters 
suggest  for  implementing  basic  tier  rate 
regulation,  and  particularly  on  the  time 
constraints  that  should  govern 
determinations  on  proposed  rate 
increases.  The  Commission  also  seeks 
comment,  depending  on  the  ratemaking 
methodology  adopted,  on  whether 
certain  price  changes  caused  by  fectors 
outside  the  operator’s  control,  should 
not  be  deemM  price  ’’increases”  subject 
to  the  notice  requirement.  Such 
increases  might  thus  be  p«mitted  to  be 
passed  throiii^  urithout  prior  regulatory 
review.  Those  advocating  such  an 
approach  should  fully  discuss  its 
relationship  to  the  ratemaking 
methodology  they  recommend. 

The  Commission  seeks  comment  on 
how  to  achieve  expedition  in 
ratemaking  procedures  while  at  the 
same  time  ensuring  that  all  parties 
received  the  due  process  to  which  they 
are  entitled.  To  ensure  that  interested 
parties  have  an  adequate  opportunity  to 
comment,  the  Commission  proposes  to 
require  that  an  operator  notify 
subscribers  in  writing  of  a  proposed  rate 
increase  at  approximately  tne  same  time 
it  notifies  the  franchising  authority,  i.e., 
at  the  billing  cycle  closest  to  30  days 
before  an)n>roposed  increase  is 
effective.  Tne  Commission  also 
proposes  to  permit  any  interested 
parties,  including  suMcribers.  to 
participate  in  the  local  authority’s 
ratemaJung  decisions.  The  Commission 
seeks  comment  on  this  proposal,  on 
what  the  appropriate  pleading  cycle 
might  be.  and  on  how  such  a  cyde 
could  be  harmonized  with  the  statutory 
goal  that  disputes  between  cable 
operators  and  franchising  authorities  be 
resolved  expeditiously.  *1110 


Commission  also  purposes  to  require 
the  operator,  for  its  initial  filing  end  any 
siibs^uently  jvoposed  rate  increase,  to 
show  that  its  submission  complies  with 
section  623  and  the  Commission’s 
implemmiting  regulations. 

Given  the  statutory  emphasis  cm 
expedition,  the  Commission  does  not 
propose  to  provide  for  formal  hearings 
on  proposed  rate  increases  or  rate- 
related  disputes.  The  Commission  also 
proposes  to  require  the  authority  to 
issue  a  written  initial  decision 
explaining  its  disposition  of  each  rate 
increase  request.  The  Commission 

Koses  also  to  adopt  rules  allowing 
authorities  to  obtain  additional 
information  from  operators  requesting  a 
rate  increase  and  to  establish 
proprietary  information  procedures 
analogous  to  those  proposed  below  for 
cable  programming  service  complaints. 
The  Commission  seeks  comment  on 
these  tentative  conclusions  and 
proposals.  1110  Commission  also  asks 
interested  parties  to  comment  on  what 
oversight  procedures  franchising 
authorities  may  need  to  ensure 
compliance  with  the  Cable  Act. 

when  franchising  authorities  regulate 
rates  for  basic  cable  service  consistent 
with  the  Act,  they  would  be  in  the  best 
position  to  monitor  an  operator’s 
compliance  with  the  Commission’s 
regulations.  Consequently,  the 
Commission  tentatively  finds  that 
enforcement  of  cable  regulation  should 
occur  at  the  local  level  in  these 
circumstances.  Hie  Commission  seeks 
comment  on  whether  a  franchising 
authority  has  the  power  under  the  Cable 
Act,  if  it  denies  a  rate  increase,  to  set  a 
rate  for  basic  cable  service  itself,  or 
whether  formulation  of  a  new  rate 
should  be  left  to  the  cable  operator.  Hie 
Commission  also  seeks  comment  on 
whether,  in  the  event  an  operator 
should  feil  to  comply  with  a  rate 
decision,  the  Cable  Act  gives  an 
authority  the  power  to  order  refunds,  or 
whether  the  authority  must  obtain  an 
order  from  a  court  or  other 
governmental  entity  with  the  power  to 
order  refunds.  In  order  to  obtain  a 
refund,  would  an  authority  have  to 
employ  special  procedures  to  ensure 
that  the  due  process  rights  of  an 
operator  were  not  violated?  The 
Commission  also  seeks  comment  on 
what  forms  of  relief  would  be  available 
under  local  law.  For  those  authorities 
with  franchise  agreements  that  do  not 
provide  for  rate  regulation,  could 
franchise  agreements  be  revoked  or  not 
renewed  for  lack  of  compliance  with 
rate  decisions?  The  Commission  seeks 
comment  on  whether  other  remedies, 
such  as  fines,  would  be  available  under 
state  or  local  law.  The  Commission  also 


seeks  comment  on  whether  it  could 
impose  forfeitures  upmi  cable  operators 
foiling  to  comply  with  local  authorities’ 
determinations  that  were  consistent 
with  its  basic  service  rate  regulations. 

Hie  Commission  invites  interested 
parties  to  comment  on  the  appropriate 
forum  for  appeals  of  local  auuorities’ 
rate  decisions.  One  approach  would  be 
to  rely  on  the  local  courts,  and  not  this 
Commission,  to  resolve  what  is 
essentially  a  local  dispute  between  an 
operator  or  subscriber  and  a  firanchising 
authority.  An  alternative  would  be  for 
this  Commission  to  resolve  such 
disputes.  This  approach  might  assure  a 
more  uniform  interpretation  of  the 
standards  and  proc^ures  adopted 
pursuant  to  the  Cable  Act.  The 
Commission  seeks  comment  on  these 
alternatives.  In  particular,  the 
Commission  aslu  whether  the 
jurisdictional  framework  of  the  Cable 
Act  permits  it  exercise  jurisdiction  over 
an  authority’s  decision  in  the  absence  of 
its  disallowing  or  revoking  its 
certification.  The  Commission  has 
already  asked  whether  the  Cable  Act 
gives  it  jurisdiction  over  basic  cable 
service  rates  if  franchising  authorities 
do  not  seek  certification.  The 
Commission  seeks  comment  here  on 
whether,  if  it  asserts  jurisdiction  over 
basic  service  rates  in  cases  of 
disapproval  or  revocation  of 
certification,  the  Commission  should 
apply  the  same  procedures  to  basic 
service  rate  petitions  as  those  it  would 
apply  to  cable  programming  services 
complaints,  whether  it  should  apply 
procedures  more  closely  analogous  to 
those  proposed  for  local  franchising 
authority’s  regulation  of  basic  service 
rates  (see  below),  or  whether  some 
combination  of  the  two  would  be  most 
appropriate. 

The  Cable  Act  also  requires  that  the 
Commission  establish  rules  to  assure 
that  operators  inform  subscribers  that  a 
basic  service  tier  is  available.  The 
Commission  tentatively  concludes  that 
it  should  require  the  operator  to  give 
initial  written  notice  of  basic  tier 
availability  to  existing  subscribers 
within  90  days  or  thrM  billing  cycles 
from  the  effective  date  of  the 
Commission’s  rules  governing  cable 
rates.  Additionally,  the  Commission 
proposes  to  require  operators  to  notify 
subscribers  in  any  sales  information 
distributed  prior  to  installation  and 
hookup  and  at  the  time  of  installation. 
The  Commission  seeks  comment  on  this 
proposal.  The  Commission  also  seeks 
comment  on  the  appropriate  format  and 
content  of  any  sucm  notice.  In  addition, 
the  Commission  seeks  comment  on  any 
other  means  by  which  it  can  ensure  that 
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subscribers  receive  meaningful  notice  of 
basic  tier  availability. 

4.  Regulation  of  Cable  Programming 
Services 

a.  Regulations  governing  rates.  The 
Cable  Act  of  1992  requires  that  the  FCC 
establish  criteria  for  identifying,  in 
individual  cases,  rates  for  the 
acquisition  and  distribution  of  cable 
programming  services  that  are 
unreasonable.  The  statute  provides  that 
in  establishing  such  criteria  the  FCC 
must  consider: 

(1)  Rates  for  similarly  situated 
systems  taking  into  account  similarities 
in  costs  and  other  relevant  factors; 

(2)  Rates  of  systems  sub)ect  to 
effective  competition; 

(3)  The  history  of  rates  for  the  system 
including  their  relationship  to  changes 
in  general  consumer  prices; 

f4)  The  systems’  rates  as  a  whole  for 
all  cable  services; 

(5)  Capital  operating  costs  of  the 
system;  and 

(6)  Advertising  revenues. 

The  statute  also  permits  the  FCC  to 
consider  other  relevant  factors. 

The  FCC  tentatively  concludes  that 
the  statute  Intends  for  the  FCC  to 
establish  criteria  to  govern  the 
determination  in  an  individual  case  of 
whether  rates  for  cable  programming 
service  are  unreasonable  bi^d  on  a 
reasoned  balancing  of  the  factors 
enumerated  in  the  statute  and  other 
factors  that  the  FCC  in  its  discretion 
may  choose  to  consider. 

With  the  exception  of  the  “Direct 
Costs  of  Signals  Nominal/Contribution 
to  Joint  and  Common  Costs”  alternative, 
all  previously  described  regulatory 
alternatives  that  could  be  used  for  the 
basic  service  tier  could  also  be  used  to 
determine  in  individual  cases  whether 
rates  for  cable  programming  service  are 
unreasonable.  The  FCC  believes  that  the 
advantages  and  disadvantages  of 
regulatory  approaches  and  alternatives 
pi^ously  discussed  for  basic  tier 
service  are  equally  applicable  to  cable 
programming  ser^ce.  As  with  the  basic 
service  tier,  the  NPRM  concludes  that 
traditional  cost-of-service  regulation 
would  not  be  the  best  alternative  to 
select  as  the  primary  method  of 
regulating  rates  for  cable  propnmming 
services.  The  FCC  seeks  comment  on 
this  tentative  conclusion  and  on  which 
alternatives  it  should  incorporate  in  the 
comprehensive  plan  we  will  adopt  for 
regulating  cable  programming  service 
rates. 

The  FCC  is  aware  that  is  must  balance 
(a)  the  need  to  ensvire  that  cable  rates 
are  relatively  low  and  do  not  include 
monopoly  rents,  against  (b)  the  need  to 
ensure  that  cable  systems  earn  a 


reasonable  return  so  that  they  can 
continue  to  attract  capital  necessary  to 
operate  and  to  expand  the  services  they 
provide  to  their  subscribers.  To  the 
extent  that  local  or  state  regulation  of 
basic  rates  constrains  the  revenue  and 
profits  obtained  horn  the  basic  tier, 
cable  operators  may  seek  to  earn 
relatively  more  revenue  and  higher 
profits  on  their  programming  services 
beyond  the  basic  tier.  Hence,  there  may 
be  a  tradeoff  between  the  severity  of  the 
restrictions  that  may  placed  on  basic 
tier  rates  and  rates  for  other 
programming  services.  The  FCC  seeks 
comment  on  how  this  tradeoff  can  best 
be  made  in  our  cable  rate  regulations. 

The  Cable  Act  defines  "cable  programming 
service"  as  any  video  programming  provided 
over  a  cable  system,  regardless  of  se^ce  tier, 
including  ins^laticm  or  rental  of  equipment 
used  for  the  receipt  of  such  video 
programming,  other  than  (A)  video 
programming  carried  cm  the  basic  service 
tier,  and  (B)  video  programming  offered  on  a 
per  channel  or  per  program  basis. 

Thus,  cable  programming  service 
encompasses  all  video  “tiered” 
programming,  other  than  that  included 
in  the  basic  service  tier,  and  would 
exclude  all  pay-per-channel  or  pei^ 

{>rogram  material.  As  noted  in  the 
egislative  history  of  the  Cable  Act, 
some  cable  systems  are  “ei^rimenting 
with  ‘multiplexing’ — tbe  offering  of 
multiple  (diannels  of  conuncmly- 
identified  video  programming  as  a 
separate  tier  (e.g.,  HBOl,  HB02  and 
HB03).”  The  FTC  thus  proposes  to 
exclude  from  the  definition  of  “cable 
programming  service.”  pay-per-channel 
or  pay-per-program  services  offered  cm  a 
multiplexed  or  time-shifted  basis.  The 
NPRM  seeks  comment  on  whether,  for 
'  a  tiered  offering  of  a  mviltiplexed 
premium  service  to  be  exempt  from  rate 
regulation,  the  multiple  cdiannels 
offered  would  have  to  consist  of 
essentially  the  same  programming 
offered  on  a  time-shifted  basis. 

b.  Complaint  procedures:  rate 
reduction  and  refund  procedure^or 
rates  found  to  be  unreasonable.  The 
Cable  Act  requires  that  the  Commission 
establish  “fair  and  expeditious 
procedures”  for  receiving,  considering 
and  resolving  complaints  from  “any 
subscriber,  franchising  authority,  or 
other  relevant  State  or  local  government 
entity”  alleging  that  rates  for  cable 
programming  services  are  unreasonable 
pursuant  to  our  rules.  The  statute 
specifically  states  that  the  Commission 
must  specify  the  minimum  showing 
required  for  a  complaint  to  obtain 
Commission  consideration  and 
resolution.  A  complaint  is  timely  only  if 
filed  during  the  180-day  period 
following  the  effective  date  of  the 


Commission’s  regulations  govmning 
xmreasonable  rates  for  cable 
programming  services  or  within  a 
reasonable  pi^od  of  tunoafter  the  cable 
operator  changes  its  rates.  This  time 
constraint  on  filing  complaints  also 
applies  to  complaints  concerning 
ch^ges  in  rates  that  result  from  changes 
in  the  system’s  service  tiers. 

The  legislative  history  indicates  that 
Conmess  intended  the  Commission’s 
regulations  not  to  be  *‘so  technical  or 
complicated  as  to  require  subscribers  to 
retain  the  services  of  a  lawyer  to  file  a 
complaint  and  obtain  Commission 
consideration  of  the  reasonableness  of 
the  rate  in  question.”  The  Commission 
thus  plans  to  devise  procedures  that  are 
not  only  fair  to  all  parties,  but  are  also 
simple  and  expeditious.  One  alternative 
is  to  require  that  ccxnplaints  concisely 
state  facts  showing  how  an  operator  has 
violated  the  Commission’s  rate 
regulations.  The  Commission 
recognizes,  however,  that  the 
ratemaking  methodology  it  adopts,  even 
if  very  simple,  may  not  be  readily 
accessible  to  the  ordinary  subscriber.  In 
addition,  the  legislative  history 
indicates  that  Ccmgress  deliberately 
excluded  the  requirement  that  a 
complaint  demonstrate  a  “prima  fade 
case”.  Thus,  if  tbe  Conunission  adopted 
this  requirement,  and  a  subscriber’s 
compl^t  failed  to  conform,  the 
Commission  might,  instead  of 
dismissing  it  out  of  hand,  send  the 
subscriber  an  informational  letter 
describing  what  a  complaint  should 
state,  and  permitting  refiling  within  a 
set  period,  for  example,  30  days.  The 
filing  of  the  first  complaint  would  act  to 
toll  &e  time  limit  on  complaints.  On  the 
other  hand,  althou^  rigorous  technical 
requirements  should  not  be  imposed, 
this  Commission  and  cable  operators 
need  assurance  that  the  QHnmission’s 
procedures  permit  only  genuine 
allegations  of  illegal  rates  to  go  forward, 
and  do  not  permit  complaints  that  are 
frivolous  or  lack  any  serious  substantive 
allegation  to  proceed. 

A  second  alternative,  therefore,  is  to 
set  an  even  simpler  standard  for  a 
subscriber  complaint,  and  to  make  this 
a  minimum  standard  which  wovild  have 
to  be  met  in  order  to  avoid  dismissal. 
We  observe  that  if  a  straightforward 
benchmark  approach  is  adopted,  a 
statement  of  facts  showing  mat  rates 
were  above  the  benchmark  might  be 
easily  done  by  a  layman.  The  complaint 
would  have  to  allege  that  the 
complainant  was  a  subscriber  of  a  cable 
system  named  in  the  complaint,  and 
also  state  tbe  name  of  the  francfosing 
authority.  The  simplicity  of  this  second 
approach  would  faidlitate  the  filing  of 
subscriber  complaints.  However,  it 
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might  not  give  the  cable  operator 
sufficient  notice  of  the  precise  claims 
made,  and  might  place  greater  demands 
on  Commission  staff  seeking  to 
determine  the  issues  and  resolve  the 
dispute.  It  also  might  not  adequately 
screen  frivolous  or  unsubstantiated 
complaints.  The  Commission  seeks 
comment  on  these  two  alternative 
standards  for  defining  the  minimum 
showing  reqmred  for  substantive 
complaints.  The  Commission  also 
invites  additional  suggestions. 

Interested  parties  are  also  asked  to 
comment  on  specific  forms  or  language 
that  mi^t  be  standardized  for  use  by 
subscribers  in  filing  rate-related 
complaints.  The  Commission  also  asks 
for  comment  on  how  such  standardized 
information  might  be  made  widely 
available.  For  example,  should  it  he 
given  to  local  franchising  authorities  for 
local  distribution?  The  Commission  also 
seeks  comment  on  whethmr  complaints 
filed  by  franchising  authorities  or 
parties  represented  by  counsel  could  or 
should  be  held  to  a  different  pleading 
standard,  and  if  so.  what  that  standaM 
should  be.  The  Commission  also  seeks 
comment  on  whether  subscribers  should 
be  permitted,  or  required,  to  obtain  a 
franchising  authority’s  decision  or 
concurrence  as  a  precondition  to  the 
filing  of  a  valid  complaint  Parties 
advocating  such  an  approach  are  asked 
to  recondle  it  with  the  specific 
provision  in  the  Act  permitting 
subscribers,  as  well  as  relevant 
governmental  entities,  to  file 
complaints. 

The  Commission  proposes  to  require 
that  all  complaints  ^  served  on  both 
the  cable  operator  and  the  franchising 
authority  by  the  complaining  parties. 
After  a  complaint  is  served,  an  operator 
would  have  a  reasonable  period  of  time 
in  which  to  file  a  response.  Based  on  the 
complaint  and  response,  the 
Commission  would  make  a 
determination  of  whether  a  complainant 
had  made  a  minimum  showing  to 
permit  the  case  to  go  forward.  Once  the 
Commission  has  determined,  based  on  a 
review  of  the  two  documents,  that  a 
minimum  showing  of  a  violation  of  its 
rules  had  been  established,  the 
Commission  would  issue  an  order 
asking  for  further  information  from  the 
operator,  and  setting  a  further  pleading 
s^edule,  if  necessary.  At  this  point  the 
operator  would  have  the  burden  of 
producing  evidence  to  disprove  the 
allegations.  This  alternative  should 
prove  expeditious  and  easy  for  non¬ 
lawyers  to  use.  The  Commission  seeks 
comment  on  these  tentative  conclusions 
and  proposals.  In  particular,  the 
Commission  asks  interested  parties  to 
comment  on  what  the  appropriate 


pleading  cycle  should  be,  taking  into 
accoimt  the  statute’s  dual  objectives  of 
expedition  and  fairness.  Alternatively, 
the  Commission  seeks  comment  on 
whether  it  should  require  that  cable 
operators  answer  complaints  that  the 
Commission  has  determined  are  in  good 
faith  and  raise  a  genuine  substantive 
issue.  Under  this  approach,  a  cable 
operator  would  not  be  required  to 
respond  automatically  to  complaints. 
Rather,  the  Commission  (or  the 
subscriber)  would  notify  the  operator  of 
a  complaint  after  it  had  been  initially 
reviewed  by  Commission  staff  and 
foimd  to  meet  this  minimum  showing. 

’The  Cable  Act  provides  that,  with  one 
exception,  the  Commission’s  procedures 
for  c^le  pro^mming  service 
complaints  shall  be  available  only  to 
those  filing  within  a  “reasonable 
period’’  after  a  change  in  rates, 
including  a  change  resulting  from  a 
tiering  change.  ’The  Commission 
tentatively  finds  that  a  time  limit  of  30 
days  from  the  time  that  a  subscriber 
receive  notification  of  such  a  rate 
change  would  provide  adequate 
opportunity  for  a  subscriber  to 
formulate  a  complaint  under  the 
simplified  procedures  the  Commission 
contemplates.  The  Commission  seeks 
comment  on  whether  this  would  be  a 
reasonable  period  of  time  within  the 
meaning  of  the  statute.  The  Commission 
also  aslu  for  comment  on  whether  it 
should  allow  an  additional  30  days  if 
the  Commission  requires  the 
conoirrence  of  a  franchising  authority 
for  the  filing  of  a  complaint.  Section 
623(c)(3)  excepts  from  the  “reasonable 
period  of  time”  requirement  complaints 
filed  within  180  days  following  the 
effective  date  of  the  Commission’s 
regulations  concerning  cable 
programming  service  rates.  During  this 
period,  subscribers  and  other  interested 
parties  will  have  become  familiar  with 
the  Commission’s  new  regulations.  The 
Commission  thus  interprets  this 
exception  to  permit  subscribers  to 
complain  of  any  cable  programming 
services  rates  within  that  180-day 
period,  regardless  of  when  those  rates 
were  initially  effective.  After  this  180- 
day  period  passes,  subscribers  would  be 
held  to  the  30-day  time  limitation.  The 
Commission  seeks  comment  on  these 
tentative  conclusions. 

The  Commission  also  seeks  comment 
on  how  to  treat  information  which  may 
be  necessary  to  a  decision,  but  which 
the  cable  operator  regards  as 
proprietary.  The  Commission’s  existing 
rules  authorize  the  withholding  of  trade 
secrets  or  confidential  financial  or 
commercial  information  fitim  routine 
di.sclosure  to  the  public.  As  a  general 
matter,  however,  the  Commission 


believes  the  burden  should  be  firmly  on 
the  cable  operator  involved  to 
demonstrate  that  significant  competitive 
injiury  might  result  from  any  disclosure 
of  information  used  in  the  rate 
regulation  process  and  that  as  full  a 
disclosure  as  is  reasonably  possible 
should  be  mandated.  The  Commission 
seeks  comment  on  whether  its  existing 
rules  would  be  adequate  in  a  cable  rate 
dispute,  and  whether  they  are 
sufficiently  flexible  to  permit  an 
opposing  party  to  have  access  to  the 
information  necessary  for  its  case.  In 
particular,  the  Commission  also  asks 
whether  it  should  devise  procedures 
permitting  the  parties  to  a  dispute 
limited  access  to  proprietary 
information  in  spednc  cases,  and  in 
what  cases  such  limited  access  would 
be  appropriate.  Should  the  Commission 
permit  an  operator  to  redact  confidential 
information  in  the  first  instance,  with 
Commission  staff  retaining  the  ability  to 
seek  further  information  if  necessary?  In 
such  cases,  should  the  Commission 
confine  distribution  of  such  information 
to  designated  representatives  of  parties 
and  Cc^mission  staff?  The  Commission 
also  invites  comment  on  the  types  of 
information  relevant  to  a  cable  rate 
determination  which  would  likely  be 
considered  proprietary  by  any  of  the 
parties  involved,  and  in  particular,  on 
any  special  problems  that  may  arise 
firom  use  of  data  proprietary  to  third 
parties. 

Once  a  decision  is  made,  the 
Commission  seeks  comment  on  what 
types  of  relief  are  available.  The 
(^mmission  assumes  that  its  authority 
under  the  Cable  Act  to  prevent 
unreasonable  rates  at  a  minimum 
authorizes  it  to  order  prospective 
reductions  of  rates  it  has  found  to  be 
unreasonable.  'The  Commission 
proposes  to  require  operators  to  make 
such  reduction  promptly,  such  as,  for 
example,  within  30  days  of  a 
Commission  decision  finding  existing 
rates  unreasonable.  The  Commission 
seeks  comment  on  this  tentative 
conclusion  and  proposal.  In  addition, 
the  Commission  aslu  interested  parties 
to  comment  on  whether  its  ability  to 
order  prospective  rate  reductions  would 
extend  to  prescription  of  specific  rates. 

The  Commission  tentatively  finds  that 
its  authority  under  section  623(c)(2)(C) 
permits  it  to  reduce  rates  determined  to 
be  unreasonable  and  to  refund  to 
subscribers  the  portion  of  such  rates 
found  to  be  unreasonable  that 
subscribers  paid  after  the  filing  of  a 
complaint.  The  Commission  proposes  in 
the  nrst  instance  to  determine  the 
amoimt  of  overcharge  and  to  order  a 
refund  to  the  actual  subscribers  who 
paid  this  overage.  It  may.  however,  be 
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administratively  infeasible  (ur 
unreasonably  biudensome  to  determine 
the  actual  subscribers  who  pcud  the 
unreasonable  rate.  In  such  cases,  the 
Commission  proposes  to  order  a 
prospective  percentage  reduction  in  the 
unreasonable  service  rate  to  cover  the 
cumulative  overcharge,  and  to  have  that 
reduction  made  in  the  bills  sent  to  the 
class  of  subscribers  that  had  been 
unjustly  charged.  This  reduction  would 
be  in  addition  to  the  rate  reduction 
necessary  to  eliminate  prospective 
overcharges,  and  would  end  when 
compensation  for  the  overcharge  had 
been  made.  The  Commission  interprets 
its  authority  under  section  623(c)  as 
p>ermitting  it  to  reduce  rates  for  the  class 
of  subscribers  who  paid  for  a  service  the 
rate  for  which  was  determined  to  be 
unreasonable,  even  if  this  finding  was 
based  upon  a  complaint  filed  by  a  single 
subscriber.  The  Commission  believes 
that  this  construction  is  necessary  to 
fulfill  the  purposes  of  this  statutory 
provision.  The  Commission  seeks 
comment  on  these  tentative  findings 
and  proposals. 

The  Commission  seeks  comment  on 
bow  best  to  device  procedures  that  will 
be  simple  and  informal,  while  at  the 
same  time  safeguarding  the  due  process 
rights  of  all  parties  involved.  One  option 
would  be  to  treat  cable  programming 
service  complaints  as  informal 
adjudications,  and  apply  the 
streamlined  procedures  outlined  just 
above.  If  this  option  were  adopted, 
would  it  also  be  advisable  to  adopt 
relaxed  {e.g.,  permit  but  disclose)  ex 
parte  rules  to  facilitate  staff  resolution 
of  a  dispute  in  which  presumably  non¬ 
lawyers  were  participating?  Another 
approach  might  be  to  style  cable 
programming  services  complaints  as 
ratemaking  proceedings,  using 
procediures  analogous  to  those  followed 
in  our  tariff  review  process.  These 
procedures  would  be  the  sole  means  by 
which  the  Cable  Act  empowers  the 
Commission  to  regulate  cable 
programming  service  rates,  and  would 
determine  liability  for  overcharges  on  a 
prospective  basis  only  (from  the  time 
the  complaint  was  filed).  They  thus 
reasonably  could  be  analogiz^  to 
ratemaking  proceedings.  Under  this 
option,  the  Commission  would  also 
consider  cable  programming  service 
proceedings  to  be  non-restricted 
proceedings  under  its  ex  parte  rules, 
subject  to  “permit  but  di^ose”  ex  parte 
obligations.  This  approach  would  give 
Commission  stafr  maximum  flexibility 
to  gather  relevant  information, 
flexibility  particularly  helpful  in 
disputes  where  one  or  more  parties  were 
not  represented  by  counsel.  This 


approach  thus  also  serves  the 
Commission’s  objective  of  crafting 
procedures  which  do  not  require  parties 
to  have  professional  representation.  The 
Commission  seeks  comment  on  these 
proposed  alternative  approaches  to 
complaint  procedures  and  on  whether 
they  would  adequately  accommodate 
the  various  policy  objectives  and  legal 
constraints  just  articulated.  Should  it  be 
necessary  to  establish  more  formal 
proceedings  in  cases  involving  factual 
disputes  or  potential  refund  liability, 
the  Commission  seeks  comment  on  how 
it  might  accomplish  this  and  still  make 
these  proceedings  accessible  to  non¬ 
lawyers  and  to  parties  located  in  areas 
distant  from  Commission  offices  in 
Washington,  DC.  The  cmnmission  also 
seeks  comment  on  whether  alternative 
dispute  resolution  would  be  one 
possible  solution,  should  the  parties 
agree  to  employ  it. 

Once  relief  is  ordered,  the 
Commission  must  ensure  that  its 
decision  is  properly  efiectuated.  The 
Commission  seeks  comment  on  whether 
operators  should  be  required  to  certify 
that  they  have  implemented  the 
Commission’s  decision.  The 
Commission  tentatively  finds  that 
noncomplying  operators  would  be 
subject  to  forfeitures.  The  Commission 
seelu  comment  on  this  tentative 
conclusion,  and  on  other  remedies,  such 
as  reporting  requirements,  that  may  be 
appropriate  in  specific  circumstances. 

5.  Provisions  Applicable  to  Cable 
Service  Generally 

a.  Geogr^hically  uniform  rate 
structure.  Tne  Cable  Act  of  1902 
requires  cable  operators  to  "have  a  rate 
structure,  for  the  provision  of  cable 
service,  that  is  uniform  throughout  the 
geographic  area  in  which  cable  service 
is  provided  over  its  cable  system.’’ 

In  accordance  with  the  above 
provision  of  the  Cable  Act,  the  NPRM 
proposes  to  incorporate  into 
implementing  regulations  a  provision 
that  cable  systems  must  have  a  uniform 
rate  structure  throughout  the  geographic 
area  served  by  the  cable  system.  The 
NPRM  solicits  comment  generally  on 
the  extent  to  which  cable  operators’ 
ability  to  establish  service  categories 
with  separate  rates  and  terms  and 
conditions  of  service  is  limited  by  the 
requirement  for  a  geographically 
uniform  rate  structure,  liie  NPRM  also 
seeks  information  on  the  extent  to 
which  cable  operators  currently  enter 
into  special  service  arrangements  with 
some  customers  or  types  of  customers, 
such  as  long-term  service  contracts  with 
certain  types  of  customers  with 
discount^  rates  and  other  special  terms 
and  conditions.  In  addition,  the  FCG 


solicits  comment  on  whether  cable 
operators  should  be  afforded  the 
flexibility  to  establish  bona  fide  service 
categories  with  separate  rates  and 
service  terms  and  conditicms. 

The  FCC  tentatively  concludes  that 
the  statutory  requirement  of  a 
geographicdly  uniform  rate  structure 
does  not  prohibit  establishment  of 
reasonable  categories  of  service  with 
separate  rates  and  terms  and  conditions 
of  service.  The  tentatively 
concludes  that  the  requirement  for  a 
uniform  rate  structure  should  be  read  in 
conjimction  with  the  amendments  to 
section  623(e).  which  authorize 
regulatory  authorities  to  prohibit 
discrimination,  but  do  not  require  that 
thw  do  so. 

tne  NPRM  seeks  comment  on  the 
meaning  of  the  term  “geomphic  area’* 
as  used  in  this  section  of  me  Act.  One 
possible  interpretation  is  that  Congress 
intended  this  phrase  to  mean  a  franchise 
area.  The  FCC  recognizes,  however,  that 
many  cable  systems  provide  service  for 
more  than  one  franchise  area.  If 
Congress  intended  to  limit  the  meaning 
of  geomphic  area  to  a  franchise  area,  it 
could  nave  used  the  less  ambiguous 
term. 

If  the  FCC  assumes  that  geographic 
area  refers  to  an  area  greater  than  a 
franchise,  the  Act  appears  to  limit  the 
region  to  the  ccmtiguous  area  served  by 
the  cable  system.  Under  this  more 
inclusive  interpretation,  the  FCC  would 
require  a  uniform  rate  structure 
throughout  a  cable  system.  The  NPRM 
requests  comment  on  whether  Congress 
intended  to  require  or  to  permit  cross¬ 
subsidization  to  maintain  uniform  rates 
within  a  cable  system.  The  FCC  solicits 
comment  on  the  advantages  and 
disadvantages  generally  of  interpreting 
geographic  area  as  synonymous  with 
firai^ise  area  or  as  refan^g  to  a  greater 
area. 

b.  Discrimination.  The  Cable  Act 
permits  local  and  federal  authorities  to 
prohibit  discrimination  in  provision  of 
cable  service,  except  that  (1)  cable 
operators  may  establish  reasonable 
discounts  for  senior  citizens  or  otlier 
economically  disadvantaged  groups, 
and  (2)  local  and  federal  authorities  may 
regulate  installation  or  rental  of 
equipment  for  the  hearing  impaired. 
Based  on  this  provision,  the 
Commission  tentatively  concludes  that 
it  should  explicitly  permit  the  discounts 
contemplated  in  t^  statute.  Local 
authorities  would  also  be  free  to  adopt 
anti-discrimination  provisions 
consistent  with  the  statute  and  the 
Conunission’s  implementing 
regulations.  The  ^mmission  seeks 
comment  on  these  tentative 
conclusions.  The  Commission  seeks 
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comment  in  pertknilar  on  whether 
differences  in  rates  among  different 
classes  of  customers  based  on 
differences  in  costs  of  providing 
services  should  not  be  prohibit^  under 
this  provision.  The  Commission  also 
seeks  comment  on  what  economically 
disadvantaged  groups  other  than  senior 
citizens  may  be  awarded  reasonable 
discounts  by  cable  operators.  The  Act 
does  not  preclude  local  authorities  from 
adopting  regulations  concerning 
equipment  and  installation  which 
facilitate  reception  by  the  hearing 
impaired  that  are  consistent  with  the 
other  provisions  of  the  Cable  Act.  In 
addition,  the  Commission  asks  whether 
there  is  any  need  at  this  time  to  adopt 
specific  rules  at  the  federal  level  as  well. 

c.  Negative  option  billing.  The  Cable 
Act  provides  that  an  operator  may  not 
charge  a  subscriber  for  “any  service  or 
equipment  that  the  subscriber  has  not 
a^rmatively  requested  by  name."  The 
Ac:t  further  provides  that  a  subscriber's 
failure  to  refuse  a  proposal  to  provide 
such  service  or  equipment  “shall  not  be 
deemed  to  be  an  affirmative  request  for 
such  service  or  equipment.”  The 
legislative  history  indicates  that 
Congress  did  not  intend  this  section  to 
apply  to  “cdianges  in  the  mix  of 
programming  services  that  are  included 
in  various  tiers  of  cable  service."  The 
Commission  interprets  this  provision  to 
mean  that,  in  order  to  be  billed  for  any 
cable  servic:e  (either  tiers  or  individually 
pric»d  programs  or  channels)  or 
equipment,  a  subscrriber  previously 
must  have  affirmatively  requested  that 
particular  service  or  equipment.  A  cable 
operator  may  not  take  a  subscriber's 
insertion  following  the  operator’s 
proposal  to  provide  such  service  or 
equipment  as  an  affirmative  request  for 
the  same.  The  Commission  tentatively 
concludes  that  an  affirmative  request  for 
service  or  equipment  may  exxur  orally 
or  in  writing  so  that  subscribers  are 
given  flexibility  to  order  by  either 
method.  The  Commission  also 
tentatively  concludes  that  an  operator 
should  not  be  permitted  to  charge  for 
any  service  or  equipment  provided  in 
violation  of  section  623(f)  of  the  Act  and 
the  Commission's  implementing  rules. 
The  Commission  seel^  comment  on  this 
tentative  conclusion.  The  Commission 
also  seeks  comment  on  whether 
disputes  between  the  operator  and 
subscriber  arising  under  this  provision 
would  primarily  TO  subject  to  resolution 
in  the  local  courts.  This  remedy  would 
be  in  addition  to  the  forfeiture 
provisions  applicable  to  the  operator 
that  fails  to  comply  with  section  623(0 
and  the  Commission’s  implementing 
rules.  The  Commission  remains 


concerned,  however,  that  its 
enforcement  procedures  be  adequate  to 
correct  any  practices  or  patterns  on  the 
part  of  operators  that  violate  the 
Commission’s  rules,  and  seeks  comment 
on  how  the  Commission  can  ensure  its 
ability  to  do  so. 

The  legislative  history  states  that 
section  623(f)  does  not  apply  to 
“changes  in  the  mix  of  programming 
services  that  are  included  in  various 
tiers  of  cable  service."  The  Commission 
seeks  comment  on  the  types  of  tier 
changes  that  may  be  made  without 
violating  the  negative  option  billing 
restriction  and  in  particular,  whether 
such  tier  changes  must  be  revenue 
neutral.  Can  they  involve  additions  or 
deletions  of  services?  The  Commission 
tentatively  finds  that  a  change  in  the 
composition  of  a  tier  that  was 
accompanied  by  a  price  increase 
justifi^  under  its  rate  regulations 
would  not  be  subject  to  the  negative 
option  billing  prohibition.  The 
Commission  believes  that  this 
interpretation  will  avoid  an  undesirable 
stalemate  in  system  o^erings,  to  the 
public’s  detriment.  The  Commission 
also  does  not  believe  that  Congress 
intended  the  negative  option  hilling 
provision  to  apply  to  system-wide 
upgrades  in  equipment  accompanied  by 
a  justihed  price  increase.  Otherwise  the 
provision  might  discourage  operators 
from  making  beneficial  system 
improvements.  However,  the 
Commission  also  seeks  comment  on 
whether  subscribers  should  be  given  30- 
days  notice  of  changes  in  tier 
composition  or  in  system  equipment, 
that  are  accompanied  by  a  price 
increase.  The  ^mmission  also  seeks 
comment  on  the  interplay  between  the 
negative  option  billing  provision  and 
the  prohibition  on  evasions  pursuant  to 
section  623(h). 

The  Commission  also  seeks  comment 
on  how  this  provision  should  apply  to 
initial  implementation  of  the  basic  cable 
service  rate  structiire.  For  example,  an 
operator  may  have  been  offering  a  basic 
service  consisting  of  more  channels  than 
are  now  required  under  the  Cable  Act’s 
dehnition  of  basic  service.  It  may  now 
effectively  be  required  to  split  its  former 
basic  service  into  the  Act’s  formulation 
of  basic  service  and  an  expanded  basic 
tier.  If  some  subscribers  do  not 
affirmatively  request  both  basic  and 
expanded  basic,  the  Commission  seeks 
comment  on  whether  the  operator  may 
nevertheless  continue  to  bill  them  at  the 
old  rate.  What  if  the  operator  has  also 
chanrad  the  rates? 

d.  Collection  of  information.  The 
statute  requires  cable  operators  to  file 
annually  with  the  FCC  or  franchising 
authorities,  as  appropriate,  beginning 


one  year  frt)m  the  date  of  enactment, 
such  financial  information  as  is 
necessary  to  administer  and  enforce  rate 
regulation. 

The  information  that  regulators  will 
need  to  assure  that  they  can  effectively 
administer  and  enforce  the  requirements 
of  section  623  will  be  determined  by  the 
alternative  that  we  ultimately  adopt.  In 
order  to  assure  that  the  FCC  can  adopt 
a  collection  of  information  requirement 
that  will  permit  effective  administration 
and  enforcement  of  section  623.  it  is 
proposing  to  collect  on  an  annual  basis 
the  information  specified  in  appendix  C 
of  the  NPRM  and  the  information 
collected  by  the  Commission  in  the 
Order.  MM  Docket  No.  92-266.  FCC  92- 
545.  adopted  Dacember  10, 1992.  The 
FCC  will  also  need  to  collect 
information  concerning  rates  of  systems 
subject,  and  not  subject,  to  effective 
competition  to  enable  us  to  publish  the 
annual  reports  on  average  prices 
required  W  section  623(k). 

The  FCC  solicits  comment  generally 
on  the  appropriate  scope  of  information 
that  it  should  collect  pursuant  to  section 
623(k).  The  FCC  solicits  comment  on 
the  availability  of  the  information 
specified  in  appendix  C  of  the  NPRM, 
on  whether  cable  systems  will 
ordinarily  have  developed  this 
information,  and  the  burdens  that  the 
collection  of  this  information  would 
impose.  To  the  extent  this  information 
is  not  already  developed  by  cable 
systems,  the  NPRM  solicits  comment  on 
the  extent  to  which  the  FCC  should 
require  that  they  develop  it,  and  on  time 
periods  that  the  FCC  should  permit  for 
its  development.  The  FCC  solicits 
comment  on  whether  it  should  require 
the  information  specified  in  appendix  C 
of  the  NPRM  to  be  submitted  by  every 
cable  system.  Alternatively,  the  NPRM 
seeks  comment  on  whether  the  FCC 
should  rely  instead  on  a  sampling  of 
systems,  and,  if  so,  what  sampling 
methodology  it  should  use.  The  NRPM 
also  solicits  comment  on  whether,  in 
order  to  reduce  burdens  on  systems 
with  1000  or  fewer  subscribers,  Ihe  FCC 
should  require  less  information,  or  no 
information,  from  sucli  systems. 

e.  Prevention  of  evasions.  The  Cable 
Act  requires  the  Commission  to 
promulgate  regulations  that  will  prevent 
evasion  of  its  rate  regulation  provisions 
and.  specifically,  evasions  resulting 
from  retiering.  The  statute  requires  that 
the  Commission  periodically  review 
these  regulations.  The  Commission 
proposes  generally  to  prohibit  evasion 
of  its  rate  regulations  by  cable  operators. 
The  Commission  proposes  to  allow 
interested  parties  to  avail  themselves  of 
the  expedited  procedures  the 
Commission  establishes  for  rate  relief  to 
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seek  redress  of  evasions  of  its  rate 
regulations.  The  Commission  plans  to 
periodically  review  the  standards  it 
establishes  pursuant  to  this  subsection, 
with  the  first  review  occurring  two  years 
from  the  rules'  elective  date,  and  with 
periodic  reviews  ev'sry  three  years 
thereafter.  The  Commission  seeks 
comment  on  these  proposals. 

As  the  legislative  history 
contemplates,  the  Commission  proposes 
to  prohibit  retiering  that  "shifl[s]  cable 
programs  out  of  the  basic  service  tier 
into  other  packages”  and  causes  an 
unjustified  increase  in  rates  to 
subscribers  for  cable  service.  At  the 
same  time,  the  Cable  Act  of  1992 
permits,  and  indeed  appears  to  require 
in  some  cases,  a  restructuring  of  service 
offerings.  Thus,  the  Commission 
proposes  to  prohibit  retiering  which 
actually  results  in  an  increase  in 
regulated  rates  inconsistent  with  the 
regulations  it  establishes.  Thus,  retiering 
necessary  to  comply  with  basic  tier 
requirements,  retiering  that  did  not 
change  the  ultimate  price  for  the  same 
mix  of  channels  in  issue  to  the 
subscriber,  or  retiering  accompanied  by 
a  price  change  that  complied  with  the 
Commission’s  rate  regulations  would 
not  be  deemed  an  evasion.  The 
Commission  seeks  comment  on  this 
proposal.  It  is  also  possible  that  our 
substantive  rate  regulations  will  lessen 
the  potential  for  evasions  through 
retiering  as  well.  Should  the 
Commission  adopt  the  same  rate 
regulation  regime  for  both  the  basic  tier 
and  cable  programming  services,  this 
uniformity  of  approach  might  eliminate 
the  incentive  for  operators  to  move 
services  fi'om  basic  to  cable 
programming  services  tiers  in  order  to 
evade  rate  regulation.  The  Commission 
seeks  comment  on  the  interplay 
between  its  substantive  rate  regulation 
responsibility  and  its  obligation  to  adopt 
rules  preventing  evasions.  The 
Commission  also  seeks  comment  on 
whether  it  needs  to  establish  specific 
rules  regarding  evasions  of  rate 
regulation  through  charges  for  changes 
in  equipment,  particularly  in  light  of  the 
specific  rules  the  Commission  is 
adopting  regarding  such  charges. 

Finally,  the  Commission  seeks  comment 
on  other  specific  evasive  acts  and 
practices  that  should  be  prohibited.  For 
example,  the  Commission  seeks 
comment  on  whether  retiering  and 
repricing  of  cable  services  between  the 
elective  date  of  the  Act  and  the 
implementation  of  these  regulations 
could,  if  found  to  be  imreasonable  or 
evasive,  raise  specific  concerns  under 
the  Commission’s  proposed 
enforcement  scheme. 


f.  Small  business  burdens.  The  Cable 
Act  requires  that  the  Commission 
develop  and  prescribe  cable  rate 
regulations  that  reduce  the 
administrative  burdens  and  cost  of 
compliance  for  cable  systems  that  have 
1000  or  fewer  subscribers.  The 
Commission  seeks  comment  on  how 
best  to  effectuate  this  statutory 
requirement.  The  Commission’s  current 
rules  exempt  operators  of  cable  systems 
of  fewer  than  1000  subscribers  from 
certain  administrative  requirements. 

The  Commission  similarly  could 
exempt  cable  systems  of  fewer  than 
1000  subscribers  from  certain 
administrative  burdens  associated  with 
the  rate  regulations  it  establishes. 
Depending  on  the  substantive 
ratemaking  standard  adopted,  the 
Commission  might,  for  example,  exempt 
small  systems  fi^m  certain  accounting 
requirements  or  the  obligation  to  submit 
certain  data.  With  respect  to  the  data 
collection  requirements  of  the  Act,  the 
Commission  might  rely  on  external 
sources  of  data  or,  if  necessary,  special 
studies  instead  of  requiring  individual 
reports  firom  small  systems.  The 
Commission  seeks  comment  on  this 
general  proposal,  as  well  as  on  the 
specific  requirements  from  which  small 
systems  might  appropriately  be 
exempted.  Parties  are  also  invited  to 
comment  on  other  alternatives,  e.g.,  the 
filing  of  abbreviated  reports  or  other 
streamlining  of  administrative 
obligations  that  also  might  be 
appropriate.  The  Commission  also  seeks 
comment  on  ways  it  might  coordinate 
any  administrative  requirements  with 
the  actual  operations  of  small  cable 
systems. 

The  Commission  also  seeks  comment 
on  whether  it  should  exempt  small 
systems  fi’om  any  substantive  or 
procedural  rate  legulation  requirements 
and,  if  so,  which  ones.  The 
Commission’s  current  rules  exempt 
small  systems  from  network  non¬ 
duplication  protection  requirements, 
syndicated  exclusivity  rules,  and  from 
certain  technical  standards  and 
performance  testing  requirements.  A 
commimity  unit  having  fewer  than  1000 
subscribers  currently  is  exempt  from  the 
sports  broadcast  blackout  rule.  Are  there 
requirements  in  the  Commission’s 
proposed  rate  regulation  regime  from 
which  small  systems  may  also 
appropriately  be  exempt?  In  this  regard, 
the  Commission  also  seeks  comment  on 
whether  it  should  establish  a 
presumption  that  systems  with  under 
1000  subscribers  are,  because  of  the 
underlying  costs  involved  and  the  small 
base  over  which  these  costs  can  be 
spread,  vmlikely  to  be  earning  returns  or 


charging  rates  that  could  effectively  be 
altered  to  the  benefit  of  subscribers 
through  detailed  regulatory  oversight.  A 
second  option  might  be  to  permit  small 
companies  to  certify  their  compliance 
with  the  Commission’s  rate  regulations. 

A  third  option  might  be  to  tailor  the 
Commission’s  rate  regulations 
specifically  to  small  companies.  The 
Commission  might,  for  example,  devise 
basic  cable  rate  regulations  that  assure 
that  high-cost  small  systems  will  be  able 
to  fully  recover  their  costs.  The 
Commission  seeks  comment  on  these 
substantive  approaches  to  alleviating 
regulatory  burdens  on  small  systems 
and  on  whether  they  harmonize  with 
the  general  objectives  of  the  Cable  Act. 

In  addition,  the  Commission  might 
exempt  small  systems  finm  certain 
procedural  requirements,  including,  for 
example,  the  filing  of  rate  schedules. 

The  Commission  might  also  modify 
requirements  such  as  burden  of  proof  or 
information  production  for  small 
systems  in  contested  cases.  The 
Commission  seeks  comment  on  these 
prpcedural  approaches  to  alleviating 
inflatory  burdens  on  small  systems. 

Finally,  in  making  some  or  all  of  these 
small  system  exceptions,  should  the 
Commission  distinguish  between 
independently  owmed  stand-alone 
systems  of  under  1000  subscribers  and 
systems  of  under  1000  subscribers 
which  are  owmed  by  a  large  MSO? 
Although  the  plain  language  of  the 
statute  makes  no  such  distinction,  the 
Commission  questions  whether  systems 
in  the  latter  case  need  such  regulatory 
protection.  A  small  cable  system 
affiliated  wdth  an  MSO  may  enjoy 
advantages  such  as  program  discoimts 
or  access  to  corporate  resources  that 
stand-alone  small  systems  do  not,  and 
thus  may  not  need  the  protection 
section  623(i)  offers.  It  might  also  he 
appropriate  to  distinguish  between 
larger  and  smaller  MSOs  if  the 
Commission  distinguished  between 
MSO  and  independently-owned 
systems.  For  example,  the  Commission 
might  distinguish  a  system  directly  or 
indirectly  owmed  by  a  cable  operator 
that  dire^y  or  indirectly  owms  other 
cable  systems,  which  altogether  serve 
some  specific  number  of  subscribers. 
Parties  advocating  such  an  option  are 
encouraged  to  suggest  specific 
subscritwr  numbers  that  might  serve  to 
distin^ish  large  firom  small  MSOs. 

With  the  exception  of  the  sports 
blackout  rule,  the  size  of  a  cable  system 
is  determined  under  the  Commission’s 
current  rules  according  to  the  number  of 
subscribers  served  by  a  single  integrated 
headend.  In  contrast,  the  community 
unit  measurement  used  in  the  sports 
blackout  rule  defines  a  system  in  a 
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narrower  manner,  according  to  what  is 
essentially  the  cable  franchise  area.  Use 
of  the  single  integrated  headend  might 
help  ensure  that  what  is  in  practice  a 
large  system  fully  capable  of  meeting 
the  Commission’s  requirements  does  not 
qualify  merely  because  it  covers 
numerous  fra.'.chise  areas,  each  under 
1,000  subscribers.  The  Commission 
seeks  comment  on  whether  either  of 
these  two  definitions  might  be 
appropriately  applied  in  the  context  of 
rate  regulation  of  small  cable  systems. 
Ihe  Commission  also  asks  interested 
parties  to  simgest  any  alternative 
definitions  tm^  believe  would  be 
appropriate  imder  the  Cable  Act. 

Finally,  the  Commission  seeks  comment 
on  whether  a  system’s  qualifying  for 
small  system  treatment  should  be  based 
upon  the  average  number  of  subscribers 
over  a  period  of  years,  rather  than  the 
niunber  of  subscribers  as  of  a  specific 
date.  'The  former  standard  would  avoid 
abrupt  or  frequent  changes  in  regulatory 
status  resulting  bom  seasonal  or  other 
brief  fluctuations  in  the  subscriber  base. 

g.  Grandfathering  of  rate  agreements. 
'The  Cable  Act  provides  that  the  statute 
and  its  implementing  regulations  do  not 
supersede  franchising  ^reements  made 
before  July  1, 1990  that  authorize 
regulation  of  basic  cable  service  rates  if 
there  was  not  effective  competition  as  of 
that  date.  The  provision  states  that  such 
agreements  are  to  remain  in  efiect 
“during  the  term"  of  such  agreements. 
The  Commission  tentatively  concludes 
that  this  provision  authorizes  a 
franchising  authority  with  a  franchise 
agreement  executed  before  July  1, 1990, 
t^t  was  regulating  basic  cable  rates  at 
that  time  to  continue  regulating  basic 
cable  rates  for  the  remaining  term  of  that 
agreement  without  certification  frx}m 
this  Commission.  The  Commission 
tentatively  concludes  that  such 
franchising  authorities  (who  are  not 
required  to  apply  fcv  certification) 
should  nevertheless  be  reqmred  to 
notify  this  Commission  that  they  intend 
to  continue  to  regulate  basic  cable  rates 
under  the  provisions  of  section  623(j). 
This  notification  will  give  the 
Commission  the  information  it  needs  to 
compile  the  annual  reports  on  average 
prices  required  under  the  Cable  Act. 

'The  Commission  seeks  comment  on 
these  tentative  conclusions.  The 
Commission  also  seeks  comment  on 
whether  an  agreement  that  fells  within 
the  terms  of  section  623{j)  would 
supersede  Commission  regulations 
governing  the  rates  for  cable 
programming  services  that  are  not  part 
of  the  basic  tier  as  defined  in  the 
e^'roement  and  thus  not  subject  to 
regulation  vmder  the  agreement.  'The 


Commission  also  seeks  comment  on 
how  franchising  authorities  now 
regulating  rates  cmd  that  are  not  covered 
by  the  grandfathering  provision  just 
discussed  should  m^e  the  transition  to 
rate  regulation  under  the  Commission’s 
new  rules. 

h.  Feports  on  average  prices.  ’The 
statute  requires  the  Commission  to 
publish  annual  statistical  reports  , 

comparing  charges  for  the  b^ic  tier, 
cable  programming  services,  and 
equipment  by  cable  systems  subject  to, 
writh  those  charges  by  systems  not 
subject  to  effective  competition.  In  order 
to  comply  with  these  requirements,  the 
Commission  will  need  to  collect  certain 
cable  system  data.  ’These  data  include 
rates  charged  for  basic  cable  service, 
expanded  basic  service,  and  other  cable 

Erogramming:  and  fees  for  converter 
oxes,  remote  control  units,  program 
guides,  installation  and  disconnection 
charges,  and  any  other  charges  for 
equipment  or  service.  Because  the 
Commission  may  vrish  to  compare 
systems  of  similar  sizes  or  other 
characteristics,  the  Commission 
proposes  also  to  collect  information  on 
system  size  (measured  by  number  of 
subscribers),  system  channel  capacity, 
and  possibly  other  characteristics  such 
as  percent  of  distribution  plant  above  or 
below  ground,  length  of  distribution 
plant,  and  subscriitor  density  per  mile. 
The  Commission  envisions  that  the 
annual  statistical  report  wrill  consist  of 
a  compilation  of  the  above  data 
elements. 

There  are  a  number  of  possible  ways 
to  collect  the  specific  data.  Trade 
publications  such  as  the  Cable  Fact 
Book  collect  much  of  the  data  w'e 
require,  but  such  data  are  collected  on 
a  voluntary  basis  and  are  not  always 
complete  for  each  individual  cable 
system.  It  appears  to  be  necessary, 
therefore,  to  require  cable  operators  to 
submit  certain  information  directly  to 
the  Commission  on  a  regular  basis.  Such 
information  obtained  directly  from  cable 
operators  would  be  reliable,  complete 
and  comparable.  The  Commission 
requests  comment  on  the  specific  data 
to  be  collected.  For  example,  should  the 
data  submitted  be  on  a  per  system  rather 
than  a  per  franchise  basis?  Further,  the 
Commission  notes  that  the  data  it 
proposes  to  collect  for  the  annual  report 
on  rates  may  duplicate  in  part  the  data 
needed  to  carry  out  the  ongoing  rate 
regulations  provisions  of  the  Cable  Act. 
In  addition,  depending  on  the  perticular 
rate  standard  the  Commission 
ultimately  adopts,  the  Commission  may 
also  need  data  on  various  costs  and 
other  financial  information.  The 
Commission  tentatively  concludes  that 
it  should  combine  all  data  requirements 


on  a  single  form  and  requests  comment 
on  that  conclusion. 

’The  Commission  realizes  that  annual 
collection  of  data  will  be  costly  for  both 
the  industry  and  the  Commission.  One 
option  for  minimizing  these  costs  would 
be  to  collect  data  from  a  sample  of  cable 
systems  rather  than  from  the  industry  as 
a  whole.  The  Commission  seeks 
comment  on  how  to  identify  systems 
subject  to  efiective  competition.  The 
Commission  seeks  comment  on  this 
issue.  Finaliy,  commerters  are  invited  to 
suggest  other  ways  the  Commission  may 
obtain  the  data  needed  to  fulfill  the 
annual  repmling  requirements  specified 
in  section  623  (k). 

i.  Definitions.  The  statute  includes 
definitions  of  elective  competition, 
cable  programming  service,  and 
multichcmnel  video  programming 
distributor.  In  order  to  implement  the 
statutory  definitions  and  rules  to 
incorporate  these  terms,  the  NPRM 
proposes  to  adopt  the  definitions 
without  change.  The  FCXH  solicits 
comment  on  this  proposal.  The  FCC 
additionally  solicit  comment  on 
whether  it  should  establish  any 
additional  definitions  in  our  rules. 

j.  Effective  date.  ’The  statute  provides 
that  the  amendments  to  section  623 
establishing  rate  regulation  of  cable 
systems  not  subject  to  elective 
competition  shall  be  effective  180  days 
from  the  date  of  enactment.  The  statute 
gives  the  FCC  authority  to  prescribe 
regulations  effective  on  the  date  of 
enactment.  The  statue  expressly 
requires  the  FCC  to  establish  regulations 
concerning  rates  for  the  basic  service 
tier,  rates  for  cable  programming 
service,  and  prevention  of  evasions 
within  180  days  of  enactment. 

In  order  to  assure  that  the  FCC  meet 
the  statutory  deadline  for  implementing 
regulations,  we  propose  to  adopt 
implementing  rules  prior  to  April  3, 

1993  and  to  make  them  effective  as 
rapidly  thereafter  as  is  reasonably 
feasible.  Ibe  NPRM  seeks  comment  on 
this  proposal  and  on  what  if  any  interim 
requirements  may  be  necessary  as  the 
rules  come  into  force.  Ihe  FCC  has 
tentatively  concluded  that,  while  its 
regulations  must  be  in  place  180  days 
from  the  date  of  enactment,  the  statute 
does  not  require  that  all  implementing 
steps  that  cable  systems  must  take  to 
meet  the  obligations  of  the  statute  or  our 
rules  must  be  completed  on  that  date. 


Section  612  of  the  Communication 
Act  states  that  its  purpose  is  to  assme 
that  the  widest  possible  diversity  of 
information  sources  is  made  available  to 


D.  Leased  Commercial  Access 
.  1.  Statutory  Requirements 
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the  public  firom  cable  systems  in  a 
manner  consistent  with  growth  and 
development  of  cable  systems.  The 
amendments  to  section  612  of  the 
Communications  Act  contained  in  the 
Cable  Act  of  1992  add  an  additional 
purpose  to  the  section:  To  promote 
competition  in  the  delivery  of  diverse 
sources  of  video  programming.  Other 
amendments  to  section  612  grant  the 
Commission  authority:  To  determine  the 
maximum  allowable  rates  that  a  cable 
operator  may  establish  for  leased 
commercial  access,  including  the  rate 
charged  for  billing  and  collection 
services;  to  establish  reasonable  terms 
and  conditions  for  commercial  use  of 
the  system,  including  those  to  govern 
billing  and  collection;  and  to  establish 
procedures  for  expedited  resolution  of 
disputes  concerning  rates  or  carriage. 
The  FCC  is  required  within  180  days  of 
enactment  to  adopt  regulations 
exercising  authority  in  these  areas. 

2.  Discussion 

a.  Maximum  reasonable  rates.  The 
language  of  section  612,  as  amended  by 
the  Cable  Act  of  1992,  that  governs 
leased  commercial  access  does  not  limit 
its  application  to  only  cable  systems  not 
subject  to  effective  competition  as  the 
Act  defines  that  term.  Accordingly,  the 
FCC  tentatively  concludes  that  our 
regulations  governing  the  maximum 
reasonable  rate  for  leased  commercial 
access  will  apply  to  all  cable  systems. 
The  NPRM  also  tentatively  concludes 
that  the  Cable  Act  of  1992  does  not 
necessarily  require  cable  operators  to 
provide  billing  and  collection  services. 
Rather,  the  FCC  believes  that  Congress 
intended  only  that  we  establish 
regulations  governing  the  maximum  rate 
for  such  services  if  an  operator  chooses 
to  offer  them.  The  FCC  also  tentatively 
concludes  that  it  should  require  that  any 
charges  for  billing  and  collection 
services  that  a  cable  operator  may  elect 
to  provide  be  unbundled  from  other 
charges  for  leased  commercial  access. 

The  F(X  has  initially  identified  three 
alternative  standards  for  determining 
maximum  reasonable  rates  for  leased 
commercial  access  and  for  billing  and 
collection  services:  Reliance  on 
benchmark  rates  based  on  costs  of 
typical  cable  systems,  reliance  on  the 
cost-of-service  principles,  and  reliance 
on  the  marketplace  where  effective 
competition  exists.  A  fourth  possibility, 
not  explored  in  detail  in  the  NPRM  but 
on  which  comments  are  solicited, 
would  be  for  the  FCC  to  establish  a 
mechanism  or  formula  under  which 
subscriber  rates  for  the  basic  service  tier 
'  and/or  cable  programming  services 
i  could  be  used  to  compute  a  rate  for 
leased  commercial  access.  Additionally, 


the  NPRM  seeks  comment  on  whether 
we  should  establish  additional  rate 
ceilings  to  govern  rates  for  not-for-profit 
programmers. 

Benchmark  Based  on  Typical  System 
Costs.  Under  this  alternative,  rates  for 
leased  commercial  access  would  be 
governed  by  a  benchmark  based  on  costs 
incurred  by  a  typical  or  ideal  cable 
system  for  constructing  and  operating 
channel  capacity.  Such  a  benchmark 
would  be  particularly  useful  for  cable 
systems  whose  rates  for  basic  tier 
service  and  cable  programming  service 
were  not  subject  to  individual  system 
cost-based  regulation,  possibly  because 
thw  also  met  a  benchmark. 

Cost-of -Service.  Under  this 
alternative,  the  maximum  reasonable 
rates  for  leased  commercial  access  and 
for  billing  and  collection  services  would 
be  designed  to  recover  the  costs  of 
providing  those  services.  Under  this 
alternative,  the  FCC  would  require  that 
the  maximum  reasonable  rate  would  be 
based  on  all  direct  costs,  an  allocation 
of  the  joint  and  common  costs  of  access 
and  of  providing  other  cable  services,  an 
allocation  of  general  and  administrative 
overheads,  and  a  reasonable  profit 
determined  under  cost-of-service 
regulatory  principles  that  were 
previously  discussed.  Should  the  FCC 
select  the  cost-of-service  alternative,  the 
NPRM  solicits  comment  on  whether  the 
FCC  should  require  a  fully  distributed 
cost  methodology  to  identify  the  joint 
and  common  costs  to  be  recovered 
through  rates  for  leased  channel  access 
or  for  billing  and  collection  services. 

Marketplace  Bates.  Under  this 
alternative,  the  FCC  would  determine 
that  where  a  com{>etitive  market  exists 
for  leased  commercial  access  or  for 
billing  and  collection  services  there 
would  be  no  prescribed  price  or 
ratemaking  methodology.  The  FCC 
solicits  comment  on  this  approach 
generally  and,  in  particular,  on  whether 
it  is  consistent  with  congressional  intent 
and  whether  the  Cable  Act  of  1992 
authorizes  us  to  rely  on  market  forces  to 
set  such  maximum  rates.  The  NPRM 
also  solicits  comment  on  the  extent  to 
which  a  competitive  market  for  leased 
commercial  access  currently  exists.  The 
NPRM  solicits  comment  on  whether  the 
billing  and  collection  services  that  were 
considered  by  the  Commission  in 
connection  with  telephone  companies 
are  the  same  as,  or  relevant  to 
determining  proper  treatment  of,  the 
billing  and  collection  services  that  cable 
systems  might  offer  in  connection  with 
leased  commercial  access. 

Special  Bates  for  Not-for-Profit 
Programmers.  The  NPRM  solicits 
comment  generally  on  the  need  for 
special  rates  for  not-for-profit 


programmers.  The  NPRM  seeks 
comment  on  whether  the  Cable  Act  of 
1992  empowers  the  FCC  to  set  a  lower 
maximrun  rate  for  leased  commercial 
access  for  not-for-profit  programmers, 
and  ask  whether  this  could  help  assure 
the  diversity  of  programming  sources  on 
cable  systems  sought  by  the  drafters  of 
Section  612.  The  FCC  asks  to  what 
extent  it  can  permit  costs  of  providing 
leased  commercial  access  to  not-for- 
profit  programmers  to  be  recovered  bom 
other  Leas^  access  customers  or  from 
cable  subscribers  on  all  tiers  generally. 

In  addition  to  the  above  proposals,  the 
NPRM  solicits  comment  on  whether  we 
need  to  take  any  measures  to  assure  that 
our  regulations  governing  maximum 
resale  rates  for  leased  commercial  access 
are  fulfilling  the  statutory  objectives  of 
section  612.  The  NPRM  solicits 
comment  on  relying  on  the  complaint 
process  to  monitor  the  effectiveness  of 
our  regulations.  Alternatively,  or  in 
addition  to  the  complaint  process,  the 
FCX;  could  establish  a  reporting 
requirement  that  will  enable  us  to  track 
the  use  of  leased  commercial  access  and 
rates  charged  for  that  use. 

b.  Beasonable  terms  and  conditions  of 
use.  Section  612(cK4)(A)(ii)  requires  the 
Commission  to  "establish  reasonable 
terms  and  conditions"  for  commercial 
use  of  leased  access  cable  channels.  In 
enacting  this  Section,  Congress  was 
particularly  concerned  that  leased 
access  programmers  be  offered  a 
"genuine  outlet"  for  their  product. 

Thus,  the  Commission  seeks  comment 
on  whether  it  needs  to  address  in  its 
rules  tier  location,  channel  position,  and 
time  scheduling  for  leased  access  use. 
The  Commission  also  seeks  comment  on 
how  such  an  alternative  could  be 
fashioned  so  that  it  intruded  minimally 
upon  programming  decisions  negotiated 
by  private  parties  and  on  the  discretion 
of  the  cable  operator  with  respect  to 
channel  positioning  and  configiuration 
of  its  system.  However,  the  general 
prohibition  on  the  cable  operator’s 
exercising  editorial  control  over  leased 
access  remains  intact,  and  Congress  has 
expressed  concern  over  providing 
leased  access  programmers  "genuine 
outlet."  Thus,  the  Commission  seeks 
comment  on  the  appropriate  scope  of 
the  operator’s  discretion  regarding 
tiering  and  channel  location  for  leased 
access. 

The  Commission  tentatively 
concludes  that  it  should  establish 
guidelines  for  technical  standards  and 
conditions  for  leased  access.  The 
Commission  proposes  to  require  that 
operators  apply  the  same  technical 
standards  they  apply  to  programs  to  be 
carried  on  public,  educational,  and 
governmental  access  channels  to  leased 
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access  programs.  Thus,  an  operator 
could  not  reject  for  teclmical  reasons  a 
program  for  leased  access  airing  if  it 
would  not  reject  the  program  for  the 
same  reasons  for  airing  on  public, 
educaticmal  or  governmental  access 
channels.  The  ^mmission  seeks 
comment  on  this  proposal.  The 
Commission  also  seeks  comment  on 
what,  if  any,  technical  and  production 
facilities  the  cable  operator  should  be 
expected  to  o^r  leased  access  users. 

The  Commission  also  asks  when  the 
operator  should  be  able  to  require 
posting  of  a  bond  or  deposit,  and  what 
the  impact  of  any  bond  or  deposit 
requirement  would  be  on  programmers' 
ability  to  secure  access  to  leased 
channels. 

While  the  Communications  Act  does 
not  give  cable  operators  editorial  control 
over  leased  access  programming,  the 
Cable  Act  does  permit  operators  to 
prohibit  or  to  channel  indecent  material 
on  leased  access  channels.  The 
CommissicHi  is  presently  considering 
how  to  i^lement  these  provisions  of 
the  Act  The  Commission  proposes 
generally  to  prohibit  a  cable  operator 
from  setting  terms  or  conditions  for 
leased  access  use  based  on  content.  The 
Commission  proposes  to  except  frnm 
this  prohibition  those  terms  and 
conoitions  relating  to  indecent  material 
that  would  be  consistent  with  the  Cable 
Act  and  the  implementing  regulations 
the  Conunission  ultimately  adopts.  In 
addition,  as  provided  in  existing  section 
612(c)(3)  of  the  Commxmications  Act,  an 
operator  may  consider  content  "to  the 
minimum  extent  necessary  to  establish 
a  reasonable  price  for  the  commercial 
use  of  designated  channel  separately  by 
an  unaffiliated  person."  The 
Commission  seeks  comment  on  this 
approach. 

tjcisting  section  612(c)(1)  provides 
that  an  operator  shall  establish  prices, 
terms  and  conditions  for  leased  access 
to  an  unaffiliated  user  at  least  sufficient 
to  ensure  that  such  use  "not  adversely 
affect  the  operation,  financial  condition, 
or  market  development  of  the  cable 
system."  The  Commission  seeks 
comment  on  how  to  ensure  that 
regulations  it  establishes  for  leased 
access  terms  and  conditions  are 
consistent  with  this  provision  and  do 
not  undermine  the  financial  condition 
of  the  cable  system,  while  at  the  same 
time  harmonizing  with  the  statutory 
provisions  governing  the  maximum  rate 
for  leased  access.  The  legislative  history 
of  the  1984  Act  indicates  that  Congress 
contemplated  different  treatment  of 
leased  access  providers,  v^o  by 
definition  are  unaffiliated  with  the 
operator,  and  of  affiliated  entities  who 
may  also  lease  a  channel  or  have  an 


equivalent  arrangement.  It  is  unclear 
whether  in  passing  the  1992  Cable  Act, 
and  requiring  us  to  establish  reasonable 
terms  and  conditions  for  leased  access 
use.  Congress  intended  to  reinforce  or 
reduce  such  differentiation.  The 
Commission  thus  seeks  comment  on 
whether  it  has  the  authority  to  require 
and,  if  so,  whether  it  should  require 
operators  to  apply  the  same  terms  and 
conditions  to  the  leasing  of  channel 
capacity  by  both  affiliated  and 
nonaffiliated  users.  If  so,  would  this 
remiirement  extend  to  services  such  as 
billing  and  collection?  The  Commission 
also  seeks  comment  on  how  its 
regulations  might  permit  the  beneficial 
discrimination  which  Congress 
considered  might  be  necessary  to 
establish  terms  and  conditions  that 
might  be  needed,  for  example,  by  non¬ 
profit  program  suppliers.  The 
Commission  also  seeks  comment  on 
whether  there  is  any  need  to  reconcile 
the  amendments  made  by  the  Cable  Act 
of  1992  with  the  existing  statute  and  its 
underl>'ing  objective  of  promoting 
diversity.  For  example,  one  may 
speculate  that  if  rates  for  leased  access 
are  low  enough,  unaffiliated 
programmers  may  seek  to  move  their 
program  offerings  from  other  channels 
to  those  set  aside  for  leased  access, 
thereby  diminishing  the  number  of 
channels  available  for  leased  access 
without  adding  to  the  diversity  of 
programming  offered  on  the  system.  The 
Commission  seeks  comment  on  the 
probability  of  such  migration  occurring, 
the  likely  impact  of  such  actions,  and 
whether  there  is  any  need  to  take 
regulatory  action  at  this  time  to  prevent 
it. 

c.  Procedures  for  expedited  resolution 
of  disputes.  The  Cable  Act  requires  that 
the  Commission  establish  procedures 
"for  the  expedited  resolution  of  disputes 
concerning  rates  or  carriage”  of  leased 
access.  The  legislative  history  of  section 
612(c)(4)(A)  indicates  that  Congress 
believed  that  existing  provisions  of  the 
Cable  Act  of  1984  entitling  aggrieved 
leased  access  users  to  bring  action  in 
federal  district  court  or  file  complaints 
at  the  Commission  were  too 
cumbersome.  Congress  believed  these 
provisions,  together  with  the  imposition 
of  a  high  burden  of  proof  on  access 
users,  may  have  led  to  limited  demand 
'for  leased  access.  One  means  of 
fulfilling  Congressional  intent  to 
increase  use  of  leased  access  channels 
would  be  to  streamline  this 
Commission’s  dispute  resolution 
procedures  for  aggrieved  leased  access 
users.  Thus,  the  Commission  proposes 
to  permit  an  aggrieved  access  user  to  file 
a  petition  for  relief  alleging  that  an 


operator’s  rates  or  terms  and  conditions 
for  use  of  leased  access  capacity  violate 
the  Commission's  rules.  Should  the 
Commission  determine  that  a  prima 
facie  case  of  violation  of  its  rules  has 
been  made,  tlie  burden  of  production 
would  then  shift  to  the  operator  to 
disprove  the  allegations.  At  this  stage, 
the  Commission  might  also  issue  an 
order  requesting  fuller  information 
from  the  operator,  under  procedures 
analogous  to  those  established  for 
complaints  of  unreasonable  rates.  The 
Commission  seeks  comment  on  this 
approach. 

The  Commission  proposes  that  if  a 
petitioner  has  made  out  a  printa  facie 
case  of  a  violation  of  its  rules 
promulgated  piusuant  to  Section  612(c), 
this  case  would  be  sufficient  to  rebut  the 
presumption  established  in  the  1984 
Cable  Act  that  the  prices,  terms  and 
conditions  for  leased  access  are 
reasonable.  If  such  allegations  are 
proven,  they  would  constitute  clear  and 
convincing  evidence  of  unreasonable 
practices  or  rates  and  meet  the  burden 
of  proof  imposed  under  the  Act.  The 
Commission  seeks  comment  on  this 
proposal.  The  Commission  also  seeks 
comment  on  alternative  approaches  to 
reconciling  the  provisions  of  the  1984 
Act  (which  presume  that  the  operator’s 
good  faith  prices,  terms  and  conditions 
are  reasonable)  with  the  provisions  of 
the  1992  Act  (which  require  the 
Commission  to  establish  reasonable 
terms  and  conditions  and  to  determine 
maximum  reasonable  rates  for  leased 
access). 

As  a  matter  of  general  policy,  the 
Commission  also  believes  that  parties 
should  bring  complaints  to  the 
Commission’s  attention  in  a  timely 
manner.  This  policy  will  help  to  guard 
against  determinations  based  on  a  stale 
record,  as  well  as  forestall  development 
of  any  patterns  of  abuse.  The 
Commission  also  proposes  to  give  oral 
rulings  in  those  situations  in  which  time 
is  of  the  essence,  to  be  followed  by  a 
written  formal  ruling.  The  Commission 
seeks  comment  on  what  types  of  cases 
might  be  appropriate  for  such 
emergency  treatment.  The  Commission 
tentatively  finds  that  rate  disputes, 
which  are  generally  complex  in  nature, 
should  not  be  the  subject  of  emergency 
action  at  the  Commission.  The 
Commission  believes  that  it  would  be 
possible  in  such  cases  to  devise 
procedures  that  will  enable  a  user  to 
have  access  before  a  Commission 
decision  is  made.  The  Commission 
proposes  to  require  that  the  user  provide 
some  form  of  security,  e.g.,  establish  an 
escrow  account,  while  the  rate  dispute 
is  being  determined,  and  seeks  comment 
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on  the  fairness  of  this  procedure  to  all 
parties  involved. 

The  Conunission  seeks  comment  on 
the  use  of  Alternative  Dispute 
Resolution  (“ADR”)  for  leased  access 
petitions  filed  at  the  Commission.  The 
legislative  history  reflects  concern  that 
“cumbersome”  administrative 

?)roGedures  may  have  limited  usefulness 
or  leased  access.  In  light  of  this  history, 
when  the  circumstances  of  a  given  case 
are  fairly  straightforward,  the 
Conunission  tentatively  concludes  that 
ADR  may  be  the  most  appropriate 
means  of  resolving  conmcts  by 
providing  both  expediticm  and  cost* 
effectiveness.  The  Commission  also 
assumes  that  it  could  be  made  available 
to  parties  in  the  firanchise  area  in  which 
they  are  located,  adding  the  benefit  of 
geographic  convenience  in  such  cases. 
The  election  of  mediation  by  the  parties 
would  be  ptuely  volimtary  under  the 
Administrative  Dispute  Resolution  Act, 

5  U.S.C.  582(c)  (1990).  The  Commission 
seeks  comment  on  this  approadi,  and 
on  whether  the  Commission  should 
encourage  its  use.  The  Commission  also 
se^s  comment  on  whether  parties 
should  be  permitted  to  elect  ADR  at  the 
outset  of  a  dispute  or  whether  election 
should  take  place  only  at  the  time  the 
Commissicm  rules  that  a  prima  fade 
case  has  been  establisheo.  The 
Commission  also  seeks  suggestions  on 
what  types  of  disputes  would  be  most 
suitable  for  ADR.  Specifically,  the 
Commission  seeks  comment  on  whether 
conflicts  concerning  rates,  credit  terms, 
technical  quality,  or  other  terms  or 
conditions  would  reasonably  lend 
themselves  to  resolution  by  mediation, 
or  whether  certain  categfuies  of  disputes 
would  be  better  resolv^  by  other 
means. 

The  Commission  also  seeks  comment 
on  whether  and  how  it  might  enlist  the 
assistance  of  local  franchising 
authorities  in  resolving  leased  access 
disputes.  The  Commission  thus  asks 
whether  parties  should  be  permitted  to 
seek  resolution  of  leased  access  disputes 
by  franchising  authorities.  The 
Commission  seeks  comment  on  whether 
this  option  should  be  voluntary,  or 
possibly  be  required  as  a  prerequisite  to 
review  by  this  Commission.  On  the 
latter  point,  the  Commission  seeks 
comment  on  whether  such  a 
requirement  would  be  consistent  with 
the  language  and  intent  of  the  Cable  Act. 
Finally,  the  Commission  seeks  comment 
on  what  types  of  leased  access  disputes 
may  be  suitable  for  franchising  authority 
resolution. 

d.  Leased  access  for  quality  minority 
programming  and  qualified  educational 
prograntming.  The  Cable  Act  permits  a 
cable  operator  to  place  programming 


from  a  qiialified  minority  or  educaticmal 
programming  source  on  up  to  33  percent 
of  the  cable  system’s  designated  leased 
access  channels.  Programming  already 
carried  by  a  cable  system  as  of  July  1, 

1990  does  not  qualify  as  minority  or 
educational  programming  fat  purposes 
of  this  section.  The  Act  defines  a 
qualified  minority  pit^amming  source 
as  one  that  devotes  substantially  all  of 
its  programming  to  coverage  of  minority 
viewpoints,  or  to  programming  diref:ted 
at  members  of  minority  groups,  and 
which  is  over  50  percent  minority- 
owned.  as  the  term  minority  is  defined 
in  section  309(i)(3)(C)(ii)  of  the 
Communications  Act.  The  Act  defines  a 
qualified  educational  programming 
source  as  one  that  devotes  substantially 
all  of  its  pro^mming  to  educational  or 
instructional  programming  that 
promotes  public  imderstanding  of 
mathematics,  the  sciences,  the 
humanities,  and  the  arts  and  has  a 
documented  annual  expenditure  on 
programming  exceeding  $15  million. 

The  Commission  proposes  to  adopt  this 
subsection  as  part  of  its  rules.  The  Cable 
Act  defines  “minority”  with  reference  to 
section  309(i)(3KC)(ii)  of  the 
Communications  Act,  which  identifies 
Blacks,  Hispanics,  American  Indians, 
Alaska  Natives,  Asians,  and  Pacific 
Islanders  as  minority  groups.  The 
Commission  thus  tentatively  finds  that, 
for  purposes  of  the  minority 
programming  provision,  programming 
that  covers  “minority  viewpoints”  or  is 
“directed  at  members  of  minority 
groups”  would  have  to  cover  the 
viewpoints  of  or  be  targeted  to  members 
of  the  above-hsted  groups.  The 
Commission  seeks  comment  on  this 
proposal  and  tentative  conclusion.  The 
Commission  also  proposes  to  reflect  the 
statutory  definition  of  educational 
programming  source  described  above  in 
its  rules.  The  Commission  seeks 
comment  on  this  proposal. 

The  Act  ^alifies  minority  and 
educational  programming  sources  for 
leased  access  imder  this  section  if  they 
devote  “substantially  all”  of  their 
programming  to  the  coverage  of 
minority  viewpoints  or  to  Vocational  or 
instructional  programming.  The 
Commission  seeks  comment  on  the 
amount  or  proportion  of  programming 
necessary  to  fulfill  this  requirement. 

C.  Subscriber  Bill  Itemization 

Section  622(c)  of  the  Communications 
Act,  as  amended  by  the  Cable  Act, 
permits  a  cable  operator  to  itemize,  on 
separate  lines  on  each  regular  subscriber 
bill,  (1)  the  amount  of  that  bill 
attributable  to  the  franchise  fee,  together 
with  the  identity  of  the  franchising 
authority  to  which  the  fee  is  paid,  (2) 


the  amovmt  attributable  to  the  suppmt 
or  use  of  public,  educational,  or 
governmental  channels  which  is 
required  under  a  franchise  agreement, 
and  (3)  the  amount  of  the  total  bill 
attributable  to  any  other  governmental 
assessments  on  transactions  between  the 
operator  and  the  subscriber.  The 
Conference  Report  states  that  an 
amendmmit  was  made  to  the  legislation 
to  clarify  that  itemization  must  be  done 
in  a  manner  consistent  with  the 
Commission’s  regulations  implementing 
section  623.  The  House  Repmt  indicates 
that  only  direct  and  verifianla  costs 
within  tne  above-listed  categories  may 
be  so  itemized.  Sectitm  623  provides 
that  rules  governing  basic  service  rates 
shall  take  into  account  “the  reasonably 
and  properly  allocable  portion’’  of 
amounts  assessed  as  franchise  fees, 
taxes,  or  governmental  charges  assessed 
on  operator/subscriber  transactions,  and 
any  amount  required  to  satisfy  franchise 
requirements  to  support  public, 
educ^onal,  or  governmental  channels, 
or  the  use  of  sucb  channels  under  a 
franchise.  The  Commission  sedcs 
comment  on  the  possible  difierences 
and  the  interrelationships  between 
section  622(c)  and  section  623.  The 
House  Report  also  indicates  that 
Congress  explicitly  intended  that  such 
costs  be  itemized  as  part  of  the  total  bill, 
but  not  separately  billed.  The 
Commission  proposes  to  reflect  this 
Congressionai  intent  in  its  rules 
inccurporating  secticm  622(c).  The 
Commission  seeks  comment  on  this 
proposal,  and  on  any  other  regulations 
that  may  be  necessary  to  adequately 
implement  this  provision. 

Initial  Regulatory  Flexibility  Act 
Analjrais 

Pursuant  to  section  603  of  the 
Regulatory  Flexibility  Act,  the 
Commission  has  prepared  the  following 
initial  regulatory  flexibility  analysis 
(IRFA)  of  the  e3q>ected  impact  of  these 
propped  polidM  and  rulM  on  small 
entities.  Written  public  comments  are 
requested  on  the  IRFA.  These  comments 
must  be  filed  in  accordaiK»  with  the 
same  filing  deadlines  as  comments  on 
the  rest  of  the  Notice,  but  they  must 
have  a  separate  and  distinct  heading 
designating  them  as  respninses  to  the 
regulatory  flexibility  analysis.  The 
Secretary  shall  cause  a  copy  of  this 
Notice,  including  the  initial  regulatory 
flexibility  analysis,  to  be  sent  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  section  603(a)  of  the  Regulatory 
Flexibility  Act,  Public  Law  No.  96-354, 
94  Stat.  1164,  5  U.S.C,  601  et  seq. 

(1981). 
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Reason  for  action.  The  Cable 
Television  Consumer  Protection  and 
Competition  Act  of  1992  requires  the 
Commission  to  prescribe  rules  and 
regulations  for  determining  reasonable 
rates  for  basic  tier  cable  service, 
including  rates  for  equipment  and 
installation,  and  procedures  for 
implementation  and  enforcement  of 
those  rules.  The  Cable  Act  of  1992  also 
requires  the  Commission  to  establish 
criteria  for  identifying  unreasonable 
rates  for  cable  programming  services, 
and  procedures  for  resolving  complaints 
rega^ng  cable  programming  sendees. 

In  addition,  the  statute  requires  the 
Commission  to  establish  rules  for 
determining  the  reasonable  terms  and 
conditions  and  maximiun  reasonable 
rates  for  leased  commercial  assess, 
including  billing  and  collection. 

Objectives.  To  propose  rules  to 
implement  sections  3  and  14  and  those 
portions  of  section  9  pertaining  to  rate 
regulation,  of  the  Cable  Television 
Consumer  Protection  and  Competition 
Act  of  1992.  We  also  desire  to  adopt 
rules  that  will  be  easily  interpreted  and 
readily  applicable  and,  whenever 
possible,  minimize  the  regulatory 
burden  on  affected  parties. 

Legal  basis.  Action  as  proposed  for 
this  rulemaking  is  contained  in  sections 
4(i).  4(j),  303(r),  612(c),  622(c)  and  623 
of  the  Conmumications  Act  of  1934,  as 
amended. 

Description,  potential  impact  and 
number  of  smtdl  entities  affected.  Until 
we  receive  more  data,  we  are  unable  to 
estimate  the  number  of  small  cable 
systems  that  would  be  affected  by  any 
of  the  proposals  discussed  in  the  Notice 
of  Propos^  Rulemaking.  We  have, 
however,  attempted  to  ^uce  the 
administrative  burdens  and  cost  of 
compliance  for  cable  systems  that  have 
1,000  or  fewer  subscribers  as  required 
by  section  3(i)  of  the  Cable  Act  of  1992. 

Reporting,  record  keeping  and  other 
compliance  requirements.  The 
proposals  under  consideration  in  this 
Notice  of  Proposed  Rulemaking  include 
the  possibility  of  new  reporting  and 
record  keeping  requirements  for  cable 
systems. 

Federal  rules  which  overlap, 
duplicate  or  conflict  with  this  rule. 

None. 

Any  significant  alternatives 
minimizing  impact  on  small  entities  and 
consistent  with  stated  objectives. 
Wherever  possible,  the  Notice  proposes 


general  rules,  or  alternative  rules  for 
small  systems,  to  reduce  the 
administrative  burdens  and  cost  of 
compliance  for  cable  systems  that  have 
1,000  or  fewer  subscribers  as  required 
by  Section  3(i)  of  the  Cable  Act  of  1992. 

Paperwork  Reduction  Act 

The  proposals  contained  herein  have 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  impose  new  or  modified 
information  collection  requirements  on 
the  public.  Implementation  of  any  new 
or  modified  requirement  will  be  subject 
to  approval  by  the  Office  of 
Management  and  Budget  as  prescribed 
by  the  Act. 

Procedural  Provisions 

For  purposes  of  tfos  non-restricted 
informal  rulemaking  proceeding, 
members  of  the  public  are  advised  that 
ex  parte  contracts  are  permitted  from 
the  time  of  issuance  of  a  notice  of 
proposed  rulemaking  until  the  time  a 
draft  Order  proposing  a  substantive 
disposition  of  the  proceeding  is  placed 
on  the  Commission’s  Open  Meeting 
Agenda.  In  general,  an  ex  parte 
presentation  is  any  written  or  oral 
communication  (other  than  formal 
written  comments  or  pleadings  and  oral 
arguments)  between  a  person  outside 
this  Commission  and  a  Commissioner  or 
a  member  of  this  Commission’s  staff 
which  addresses  the  merits  of  the 
proceeding.  Any  person  who  submits  a 
written  ex  parte  presentation  must  serve 
a  copy  of  that  presentation  on  this 
Commission’s  Secretary  for  inclusion  in 
the  public  file.  Any  person  who  makes 
an  oral  ex  parte  presentation  addressing 
matters  not  fully  covered  in  any  written 
comments  previously  filed  in  the 
proceeding  must  prepare  a  written 
summary  of  that  presentation.  On  the 
day  of  the  oral  presentation,  that  written 
summary  must  be  senred  on  this 
Commission’s  Secretary  for  inclusion  in 
the  public  file,  with  a  copy  to  the 
Commission  official  receiving  the  oral 
presentation.  Each  ex  parte  presentation 
discussed  above  must  state  on  its  face 
that  the  Secretary  has  been  served,  and 
must  also  state  by  docket  number  the 
proceeding  to  wfoch  it  relates.  See 
generally  §  1.1231  of  the  Commission's 
Rules,  47  CFR  1.1231. 

Pursuant  to  applicable  procedures  set 
forth  in  §§  1.415  and  1.419  of  the 
Commission’s  Rules,  47  CFR  1.415  & 


1.419,  interested  parties  may  file 
comments  on  or  before  January  27, 

1993,  and  reply  comments  on  or  before 
February  11, 1993.  To  file  formally  in 
this  proceeding,  you  must  file  an 
original  plus  four  copies  of  all 
comments,  reply  comments,  and 
supporting  comments.  If  you  want  each 
Commissioner  to  receive  a  personal 
copy  of  your  comments,  you  must  file 
an  original  plus  nine  copies.  You  should 
sent  comments  and  reply  comments  to 
Office  of  the  Secretary,  Federal 
Commimications  Commission, 
Washington.  DC  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center,  room  239,  Federal 
Communications  Commission.  1919  M 
Street,  NW.,  Washington,  DC  20554. 

Ordering  Clauses 

Accordingly,  it  is  ordered.  That, 
pursuant  to  sections  4(i),  4(j),  303(r), 
612(c).  622(c)  and  623  of  the 
Communications  Act  of  1934, 47  U.S.C. 
154(i).  154(j).  303(r),  532(c).  543,  notice 
is  hereby  given  of  adoption  of  proposed 
regulatory  changes  and  amendments  to 
the  Commission’s  rules  and  regulations 
in  accordance  with  the  proposals, 
discussions,  and  statements  of  issues  in 
this  Notice  of  Proposed  Rulemaking, 
and  that  comment  is  sought  regarding 
such  proposals,  discussion,  and 
statements  of  issues. 

It  is  further  ordered.  That  a 
rulemaking  proceeding  is  instituted  to 
implement  sections  623,  612,  and  622(c) 
of  the  Communications  Act  of  1934,  as 
amended  by  the  Cable  Television 
Consumer  Protection  and  Competition 
Act  of  1992. 

It  is  further  ordered.  That  commenters 
shall  address  in  a  separate  section  of 
their  comments  issues  concerning 
leased  commercial  access  raised  in 
paragraphs  144-73  of  the  NPRM. 

List  of  Subjects  for  47  CFR  Part  76 

Cable  Television,  Reporting  and 
recordkeeping  requirements. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  92-31839  Filed  12-31-92;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Summer  Food  Service  Program  for 
Children;  Program  Reimbursement  for 
1993 

agency:  Food  and  Nutrition  Service, 
USDA. 

ACTION:  Notice. 

SUMMARY:  This  notice  informs  the  public 
of  the  annual  adjustments  to  the 
reimbursement  rates  for  meals  served  in 
the  Summer  Food  Service  Program  for 
Children  (SFSP).  These  adjustments 
reflect  changes  in  the  Consumer  Price 
Index  and  are  required  by  the  statute 
governir»g  the  Program. 

EFFECTIVE  DATE:  January  1. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  Eadie,  Chief,  Policy  and 
Program  Development  Branch,  Child 
Nutrition  Division,  Food  and  Nutrition 
Serv  ice,  U.S.  Department  of  Agriculture, 
Alexandria,  Virginia  22302,  (703)  305- 
2620. 

SUPPLEMENTARY  INFORMATION:  This 
action  is  not  a  rule  as  defined  by  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  and  thus  is  exempt  from  the 
provisions  of  that  Act.  In  accordance 
with  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3507),  no  new 
recordkeeping  or  reporting  requirements 
have  been  included  that  are  subject  to 
approval  from  the  Office  of  Management 
and  Budget. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.559  and  is  subject  to  the 
provisions  of  Executive  Oder  12372 
w'hich  requires  intergovernmental 
consultation  with  State  and  local  official 
(7  CFR  part  3015,  subpart  V.  and  final 
rule  related  notice  published  at  48  FR 
29114,  June  24, 1983). 

Definitions 

The  terms  used  in  this  Notice  shall 
p-  have  the  meaning  ascribed  to  them  in 


the  regulations  governing  the  Summer 
Food  Service  Program  for  Children  (7 
CFR  part  225). 

Background 

Pursuant  to  section  13  of  the  National 
-School  Lunch  Act  (42  U.S.C  1761)  and 
the  regulations  governing  the  ^SP  (7 
CFR  part  225),  notice  is  hereby  given  of 
adjustments  in  Program  payments  for 
meals  served  to  children  participating  in 
the  SFSP  during  the  1993  Program. 
Adjustments  are  based  on  changes  in 
the  food  away  from  home  series  of  the 
Consumer  Price  Index  for  All  Urban 
Consumers  for  the  period  November 
1991  through  November  1992. 

The  new  1993  reimbursement  rates  in 
dollars  cue  as  follows: 

Maximum  Per  Meal  Reimbursement 
Rates 

Breakfast  . 1.1375 

Lunch  or  Supper  — - - .......  2.0425 

Supplement _ _ 5350 

Administrative  Costs: 

a.  For  meals  served  at  rural  or 
self-preparation  sites: 

BreaUast  . 1050 

Lunch  or  Supper _ _ 1950 

Supplement  - - 0525 

b.  For  meals  served  at  other 
types  of  sites: 

Breakfast  . . 0825 

Lunch  or  Supper _ 1600 

Supplement . . .0425 

The  total  amount  of  payments  to  State 
agencies  for  disbursement  to  Program 
sponsors  will  be  based  upon  these 
Program  reimbursement  rates  and  the 
number  of  meals  of  each  type  served. 
The  above  reimbursement  rates,  before 
being  rounded-ofi'  to  the  nearest  quarter- 
cent,  represent  a  1.6  jier  cent  increase 
during  1992  (from  139.3  in  November 
'  1991  to  141.5  in  November  1992)  in  the 
food  away  from  home  series  of  the 
Consumer  Price  Index  for  All  Urban 
Consumers,  published  by  the  Bureau  of 
Labor  Statistics  of  the  Department  of 
Labor.  Because  of  the  relatively  small 
adjustment,  the  Department  points  out 
that  several  of  the  new  administrative 
rates  are  identical  to  the  rates  in  effect 
for  the  1992  Program. 

Authority:  Secs.  9. 13  and  14,  National 
School  Lunch  Act,  as  amended  (42  U.S.C 
1758, 1761  and  1762a). 

Dated:  December  24, 1992. 

Robert  E.  Washington, 

Acting  Administrator,  Food  and  Nutrition 
Service. 

[FR  Doc.  92-31861  Filed  12-31-92;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

[Doclm  No.  92089S-2347] 

Decision  of  the  Director  of  the  Bureau 
of  the  Census  on  Whether  To  Use 
Information  From  the  1990  Postr 
Enumeration  Survey  (PES)  To  Ad|ust 
the  Base  for  the  Interceneai  Population 
Estimates  Produced  by  the  Bureau  of 
the  Census 

December  29. 1992. 

AGENCY;  Bureau  of  the  Censu^ 

Commerce. 

ACTION:  Notice  of  final  decision. 

SUMMARY:  This  is  a  notice  of  the  final 
decision  of  the  Director  of  the  Census 
Bureau  on  the  issue  of  whether  to  use 
information  from  the  Post-Enumeration 
Survey  (PES)  to  adjust  the  base  for 
Intercensal  Population  Estimates 
produced  by  the  Bureau  of  the  Census. 
DATES:  The  decision  is  efiective  on 
E)ecember  30, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  Bounpane,  Assistant  Director. 
Decennial  Census,  Bureau  of  the 
Census,  Telephone  (301)  763—5613. 
SUPPLEMENTARY  INFORMATION:  Title  13. 
U.S.  Code,  section  181.  states  that: 
Dxuing  the  intervals  between  each 
census  of  population  required  under 
section  141  of  this  title,  the  Secretary,  to 
the  extent  feasible,  shall  annually 
produce  and  publish  for  each  State, 
county,  and  local  unit  of  general 
purpose  government  whi^  has  a 
population  of  50,000  (w  more,' current 
data  on  total  population  and  population 
characteristics  and,  to  the  extwtt 
feasible,  shall  biennially  produce  and 
publish  for  other  local  units  of  general 
purpose  government  current  data  on 
totai  population.  Such  data  shall  be 
produced  and  published  for  each  State, 
country,  and  other  local  unit  of  general 
purpose  government  for  which  data  are 
compiled  in  the  most  recent  census  of 
population  taken  under  section  141  of 
this  title.  Such  data  may  be  produced  by 
means  of  sampling  or  other  methods, 
which  the  Secretary  determines  will 
produce  current,  comprehensive,  and 
reliable  data. 

This  authority  Is  delegated  by  the 
Secretary  of  Commerce  to  the  Director  of 
the  Bureau  of  the  Census. 

On  August  10, 1992  and  September 
17, 1992,  notices  were  published  in  the 


I 


Federal  Register  /  Vol.  58,  No.  1  /  Monday.  January  4,  1993  /  Notices 


Federal  Register  (57  FR.  Nos.  154  and 
181,  pp.  35562-35564  and  pp.  42939- 
42940),  informing  the  public  about 
alternatives  available  to  the  Director  of 
the  Census  Bureau  for  potential 
improvement  in  the  intercensal 
estimates  of  population  and  to  seek 
comments  on  the  alternative  options  on 
this  issue.  In  addition,  a  public  hearing 
was  held  on  August  31. 1992  at  the 
Bureau  of  the  Census  to  provide  the 
public  the  opportunity  to  present  views 
on  this  matter  and  to  give  the  Bureau  of 
the  Census  the  opportunity  to  hear  the 
comments  of  interested  parties. 

The  decision  process  was  divided  into 
several  distinct  phases; 

Research  Phase 

A  program  of  research  was 
undertaken  following  the  July  IS,  1991, 
decision  of  former  Secretary  of 
Commerce  Robert  A.  Mosbacher  not  to 
adjust  the  1990  census,  and  continued 
through  November  1992.  Following  his 
decision.  Secretary  Mosbacher  urged  the 
Bureau  of  the  Census  to  continue  the 
research  that  was  started  in  1990  to 
determine  whether  the  census  should  be 
adjusted  using  data  from  a  post¬ 
enumeration  survey  (PES)  and  a  method 
of  population  estimation  called  the  dual 
system  estimate  (DSE)  which  used  both 
census  and  PES  results.  Although 
former  Secretary  Mosbacher  determined 
the  research  results  were  not  usable  for 
adjustment  of  the  census,  he  felt  that — 
with  continued  work — results  might  be 
used  to  adjust  the  base  of  intercensal 
population  estimates  to  improve  those 
estimates.  Intercensal  estimates  are  not 
prepared  for  census  tracts  and  blocks,  or 
used  for  redistricting,  as  are  census  data. 
The  additional  research  following 
former  Secretary  Mosbacker’s  decision 
was  done  under  the  direction  of  a  senior 
level  group  of  Bureau  of  the  Census 
statisticians  and  demographers  who 
made  up  the  Committee  on  Adjustment 
of  Postcensal  Estimates  (CAPE).  The 
Director  of  the  Bureau  of  the  Census  was 
present  at  virtually  all  meetings  of  the 
C,\PE  and  examined  carefully  all 
research  reports  of  CAPE  during  the  July 
1991-November  1992  period  of  its  work. 

Public  Commentary  Phase 

The  Federal  Register  notices  of 
August  10, 1992,  and  September  17. 
1992,  invited  comment  from  the  public 
on  the  issue  of  whether  to  use  data  frt)m 
the  PES  to  adjust  the  base  for  intercensal 
population  estimates,  and  on  public 
preferences  among  five  options 
available  to  the  Director.  1,118 
individuals  and  organizations 
responded  by  the  end  of  a  three  month 
period  of  commentary  which  ended 
November  13. 1992. 


Public  Hearing 

On  August  31, 1992, 17  individuals, 
some  representing  organizations  and 
coalitions,  testified  at  a  public  hearing 
on  the  issue. 

Evaluation 

In  making  my  decision,  I  relied  on  the 
results  of  research  produced  under  the 
direction  of  the  Committee  on 
Adjustment  of  Postcensal  Estimates 
(CAPE),  advice  from  members  of  CAPE 
and  senior  Bureau  of  the  Census 
officials,  and  firom  a  panel  of  outside 
experts  who  studied  the  matter  under 
the  aegis  of  the  CAPE  and  spent  a  day 
at  the  Bureau  of  the  Census.  In  addition, 

I  considered  all  public  comments 
received  by  mail  and  at  the  public 
hearing.  These  comments,  as  well  as  the 
appendices,  CAPE  Report  and 
Addendum,  referred  to  in  the  following 
explanation  of  the  decision,  are 
available  for  public  inspection  in  the 

U. S.  Department  of  Commerce,  Central 
Reference  and  Records  Inspection 
Facility,  room  6020  Herbert  C.  Hoover 
Building,  14th  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 

Following  is  a  detailed  discussion  of 
the  decision  and  the  basis  for  the 
decision.  The  discussion  is  in  six 
sections: 

I.  Summary  Statement  of  the  Decision 

II.  Uses  of  Intercensal  Population  Estimates 

III.  Research  Input  into  the  Decision 

IV.  Analysis  of  Options  Available  to  the 

Director  of  the  Bureau  of  the  Census 

V.  Adjusted  Population  Estimates  for  Survey 

Controls  but  Official  Unadjusted 
Estimates  for  Use  in  Administering  Any 
Law  in  Which  Population,  or  Population 
Characteristics,  Are  Used  to  Determine 
Benefits 

VI.  Summary  of  the  Public  Commentary  and 
Public  Hearing 
Date:  December  29, 1992. 

Barbara  Everitt  Bryant, 

Director.  Bureau  of  the  Census. 

I.  Summary  Statement  of  the  Decision 

Intercensal  population  estimates 
using  the  1990  census  as  their  base  will 
not  be  adjusted  to  correct  for  an 
undercount,  currently  estimated  as  1.6 
percent  nationally,  in  the  1990  census. 

The  small  overall  undercount  makes 
adjustment  impossible  to  do  accurately 
at  all  levels  of  places,  counties  and 
states  at  which  intercensal  estimates  are 
produced.  Intercensal  population 
estimates  are  made  by  the  Bureau  of  the 
Census  for  the  United  States,  the  50 
states  and  the  District  of  Columbia,  and 
for  44,055  substate  areas. 

This  decision  was  difficult  to  make 
because  it  is  the  unanimous  opinion  of 
senior  statisticians  and  demographers  at 
the  Bureau  of  the  Census  comprising  the 


Committee  on  Adjustment  of  Postcensal 
Estimates  (CAPE)  that  adjustment  would 
improve  the  accuracy  of  the  1990  census 
base  at  the  national  level.  There  is 
substantial  consensus,  but  not 
unanimity  of  opinion,  among  CAPE 
members  that  adjustment  would 
improve  the  distribution  of  population 
shares  among  the  states,  but  not 
necessarily  the  share  of  every  single 
state.  Below  the  large  area  level,  the 
research  does  not  show  that  adjustment 
improves  the  accuracy  of  population 
estimates. 

Having  made  the  decision  not  to 
adjust  the  official  intercensal  population 
estimates.  I  am  making  the  decision  that 
sponsors  of  Federal  sample  surveys 
conducted  by  the  Bureau  of  the  Census 
will  be  offered  the  option  of  having  their 
surveys  calibrated  to  adjusted 
population  estimates.  This  is  described 
in  Section  V.  The  national  surveys 
conducted  by  the  Bureau  of  the  ^nsus 
are  calibrated  at  large,  aggregate  levels 
where  Census  Bureau  research  .shows 
adjusted  estimates  are,  on  average,  more 
accurate. 

Although  the  1990  undercount  is 
estimated  as  only  1.6  percent  for  the 
United  States,  it  is  higher  among  certain 
demographic  groups.  At  the  national 
level,  at  which  all  CAPE  members  have 
confidence  that  the  adjusted  population 
estimate  is  an  improvement  on  the 
census  count,  there  are  significant 
difrerences  in  the  undercount  between 
residents  of  owner-occupied  housing 
and  residents  of  rental  housing. 
Undercount  rates  for  Blacks,  American 
Indians,  and  Hispanics,  but  not  for 
Asians  and  Pacific  Islanders,  are 
statistically  significantly  different  from 
those  for  non-Hispanic  Whites. 


Undercount  Rates 


- 1 

Subgroup 

Undercount 
rate  (357 
post-strata 
PES)  % 

Standard 
error  (%) 

Total  PopulatKXi . 

1.58 

0.20 

Resideois  of: 

Owner  occupied  hous- 

i 

i 

ing  . i 

0.07  1 

021 

Rental  housing . 

4.32 

0.39 

Persons  who  are; 

NorvHisparw  Whites  .... 

■  1.18 

i  0.20 

Males . 

j  1.52 

0.23 

Females  . 

0.85 

0.21 

Blacks  . 

■  4.43 

0.51 

Males . 

!  4.90 

0.53 

Females  . 

‘  4.01 

0.56 

Asian  or  Pacific  Island- 

ers  . 

j  2.33 

1.36 

Males . 

]  3.44 

1  59 

Females  . 

i  1.25 

1.50 

American  Indians . 

1  4.52 

1.22 

Males . 

1  5.18 

1.23 

Females  . 

1  3.86 

1.24 

Hispanics  . 

1  4.96 

0.73 
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Undercount  Rates — Continued 


Undsrcount 

Subgroup 

rate  (357 
post-strata 
PES)% 

Standard 
error  (%) 

Males . 

5.51 

0.90 

Females  . 

4.39 

0.71 

*Nol  (latiaticalty  tlgnincan^  diflarani  from  rton-Hiapanlc 
Whfiaa  (.10  lavat). 

The  method  of  adjustment  would 
correct  for  the  differential  undercount 
measured  for  these  groups,  and  thus 
improve  the  measures  of  their 
distribution  throughout  the  population. 
Thus,  the  decision  not  to  adjust  is  made 
particularly  difficult.  Unfortunately, 
accurate  correction  of  the  many  substate 
areas  for  which  the  Bureau  of  ^e 
Census  produces  population  estimates 
is  not  achievable  with  the  present 
adjustment  modeling  methodology. 

In  making  the  decision  not  to  adjust, 

I  want  to  acknowledge  that  the  research 
on  undercount  and  adjustment 
methodologies  conducted  at  the  Bureau 
of  the  Census  over  the  past  two  and  one- 
half  years  has  advanced  knowledge 
substahtially  on  both  the  potentiality 
and  the  difHculty  of  using  statistical 
techniques  to  improve  the  accuracy  of 
enumeration.  Results  of  the  1990  census 
show  that  the  population  of  the  United 
States  is  very  diverse  in  demographic 
composition  and  living  arrangements, 
and  becoming  increasingly  so.  It  is 
unlikely  that  direct  enumeration  can 
ever  approach  100  percent  coverage  of 
the  population — achieving  net  coverage 
of  over  98  percent  in  1990  was  an 
amazing  feat.  Looking  toward  the  2000 
census,  the  Bureau  of  the  Census  will 
need  to  work  closely  with  the  Congress 
in  deliberating  over  policy  alternatives 
for  developing  a  design  for  census 
taking  which  incorporates  into  the  final 
count  some  type  of  statistical  estimation 
o£ those  who  are  missed,  or  choose  to 
be  missed,  by  all  types  of  direct 
enumeration. 

At  large  aggregate  levels,  one  has 
more  confidence  in  the  use  of  a  large 
scale  survey  to  adjust  the  census  than  at 
the  smaller  aggregate  levels.  CAPE 
research  shows  that  the  national 
population  estimate  produced  by  the 
post-enumeration  survey  and  dual  “ 
system  estimation  of  252,712,821  is 
closer  to  the  tnie  population  of  the 
United  States  on  April  1, 1990  than  the 
census  enumerated  count  of 
248,709,873,  although  neither  of  these 
represents  precisely  true  population 
count.  At  the  national  level,  the 
population  estimate  can  be  tested  by  a 
third,  independent  method: 
Demographic  Analysis.  Elemographic 
Analysis,  using  vital  statistics  and 
administrative  records  (births,  deaths. 


immigration.  Medicare  and  other 
current  and  historical  administrative 
data),  provides  an  estimate  of 
253,393,786 — closer  to  the  PES  figure 
than  to  the  census  count.  Demographic 
Analysis  provides  a  higher  figure  than 
either  of  the  other  two  methods  because 
it  is  less  subject  to  the  bias  of  missed 
persons,  which  affects  both  the  census 
and  the  post-enumeration  survey. 

Below  the  national  level,  the 
statistical  test  used  by  the  Bureau  of  the 
Census  to  measure  whether  the  census 
or  the  post-enumeration  survey  (PES)/ 
dual  system  estimate  produces  the  more 
accurate  population  shares  is  called  loss 
function  analysis.  Loss  function  analysis 
depends  upon  first,  building  an  estimate 
of  the  true  population  then  comparing 
the  census  and  the  PES/dual  system 
estimate  to  this  estimate.  Although  the 
test  indicates  whether  the  PES  or  the 
census  produces  the  more  accurate 
distribution  of  population  between 
states,  it  does  not  show  which  state 
estimates  are  improved  or  whether  any 
are  made  less  accurate. 

As  a  check  on  the  loss  function 
analysis  result.  Census  Bureau 
demographers  and  a  demographer 
expert  from  outside  the  Census  Bureau 
reviewed  each  state's  estimated 
undercount  to  see  if  it  made 
demographic  sense,  given  what  they 
know  about  the  demographic 
composition  of  each  state.  For  44  states 
and  the  District  of  Columbia,  the  PES/ 
dual  system  estimates  of  undercount 
appear  logical.  That  is.  given  the 
proportions  and  concentrations  of 
different  demographic  groups  in  each 
state,  the  mix  of  rental  and  owner- 
occupied  housing,  and  measured 
undercount  patterns  for  these,  the 
undercount  in  relation  to  other  states 
was  what  demographers  might  expect. 
For  three  states,  however,  the  measured 
undercount  was  somewhat  more  than 
they  would  anticipate;  for  three  it  was 
somewhat  less  than  they  would 
anticipate. 

From  analysis  of  the  extensive 
research  CAPE  produced,  1  conclude, 
with  CAPE,  that  (a)  adjustment  would 
improve  the  accuracy  of  the  national 
level  count  of  the  total  population  and 
of  demographic  groups  by  sex,  race, 
Hispanic  origin  and  tenure  (residents  of 
owner-occupied  or  rental  housing)  and 
that  (b)  adjustment  would  improve  the 
overall  distribution  of  population  shares 
among  the  states. 

At  substate  levels,  however,  CAPE 
was  unable  to  conclude  with  reasonable 
certainty  whether  adjustment  would 
improve  or  do  harm  to  the  estimates  for 
counties  and  places.  CAPE  made  no 
reccrmmendation  of  whether  or  not  to 
adjust  for  substate  levels.  While  in  some 


states  loss  function  analysis  provides 
statistical  evidence  that  the  population 
share  of  large  places  with  high 
concentrations  of  those  in  xmdercounted 
demographic  groups  is  improved  versus 
the  population  share  of  the  balance  of 
their  states,  this  is  not  the  case  within 
all  states  with  such  large  places.  Below 
the  large  area  level,  the  research  does 
not  show  that  adjustment  improves  the 
accuracy  of  population  estimates. 

None  of  the  options  available  to  me — 
not  adjusting,  partial  adjustment  or  full 
adjustment — is  ideal.  There  is  no  perfect 
answer  to,  "What  was  the  population  of 
the  United  States  on  Census  Day,  April 
1, 1990?”  Any  statistical  and 
demographic  research  can  only  answer 
that  question  with  some  degree  of 
uncertainty.  After  more  than  two  years 
of  Bureau  of  the  Census  research 
evaluating  the  1990  census,  the  post¬ 
enumeration  survey  which  followed  it, 
and  statistical  models  for  making  an 
adjustment,  I  must  make  a  decision 
now.  cape’s  recent  work  has  solved 
some  of  the  problems  and  criticisms 
which  caused  former  Secretary  Robert 
A.  Mosbacher  to  decide  not  to  use  the 
PES/dual  system  estimate  for 
adjustment  of  the  1990  census. 
Unfortunately  many  issues  remain. 

Some  sources  of  bias  cannot  be 
removed.  Some  of  the  concerns  with  the 
PES/dual  system  estimate  expressed  by 
CAPE  and  in  the  public  commentary  are 
not  resolved  and  probably  could  not  be 
with  more  time  and  research.  While  I 
strongly  support  continued  research  on 
these  issues  for  the  year  2000  census,  I 
also  feel  strongly  that  the  debate  over 
adjustment  of  the  1990  census  and 
related  intercensal  estimates  should  not 
continue  further  into  the  decade. 

The  CAPE  work  with  the  1990  PES 
has  been  intensive  for  over  two  years.  It 
has  occupied  the  time  and  talent  of  the 
most  senior  statisticians  and 
demographers  within  the  Bureau  of  the 
Census.  Their  work  suggests  that  no 
survey — either  the  high  quality,  well 
controlled  and  interviewed  1990  PES  of 
170,000  households  or  a  larger  one — can 
be  used  to  make  a  post-census  fine 
timing  of  an  average  undercount  as 
small  as  1.6  percent  in  all  types  of 
places,  counties  and  states  at  a  level  of 
accuracy  beyond  that  by  which  surveys 
are  usually  judged.  The  preponderance 
of  evidence  suggests  that  acfjustment 
would  be  a  tradeoff  of  small  errors  in 
some  states,  counties  and  places  for 
large  overall  improvements  at  the  state 
and  national  level — but  there  would  be 
errors.  However,  as  the  public 
commentary  gives  evidence,  adjustment 
would  not  ^  acceptable  to  those 
localities  harmed  by  such  a  decision. 
The  stakes  for  communities  and  states 
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in  population  figures  are  hi^,  as  the 
uses  fd  intercensal  estimates  in  the  next 
section  deKonstrate. 

Statisticians  among  those  who  made 
public  comments,  and  mambers  of 
CAPE  express  cosxjems  about  aspects  cf 
the  PES/dua)  systmn  estimate,  atout  the 
total  error  model  and  loss  function 
analysis  used  to  evaluate  it  and  about 
possible  errors  in  the  PES  as  a 
measurement  tool  compared  to  the  level 
of  underoounts  and  overcounts  it  seeks 
to  measure.  Given  that  there  is  little  oi 
DO  evidence  adjustment  would  improve 
the  quality  of  substate  estimates,  ether 
than  for  a  limited  number  of  large 
places,  the  decinon  is  not  to  adjust  the 
base  for  interomsal  population 
estimates. 

n.  Uses  oflntercansal  Population 
Estimates 

The  Bureau  of  die  Census  produces 
interoensal  populadon  estimates  for  the 
United  States,  metropolitan  areas,  states, 
counties,  county  subdivisions,  places 
(dtias.  towns,  towndiipa.  etc.),  and 
cansobdated  cities.  They  are  used  by 
Federal,  stale,  and  local  governments, 
and  the  puMic  and  private  sectors  in  a 
variety  of  ways.  The  Bureau  of  the 
Census  invedigaled  Federal  formula 
program  uses  mid  other  major  Federal 
uses  *  wd  identified  five  major  Federal 
uses: 

1.  As  the  basis  for  Federal  fomiula 
program  funds  allocations.  Funding 
formulas  are  written  by  the  Congress, 
not  by  the  Bureau  of  the  Census. 

Existing  formulas  were  written  over 
many  years  and  incorporate  pt^ulation 
estimates  as  all.  t»  peit,  td  the  vartebles 
used  in  these  formulas  in  difiarent 
ways.  Some  formula  program  funds 
allocaticms  use  population  estimates 
while  others  use  the  decennial  census 
throughout  the  decade.  Title  13.  U.S. 
Code,  section  183(a)  requires  use  of  the 
current  population  estimate,  which 
according  to  this  decision  yrill  be  the 
unad  just^  estimate,  for  programs 
which  provide  Federal  bmefits,  unless 
in  section  183(b)  the  formula  has  been 
specifically  tied  to  the  decennial  census. 

Some  formulas  use  population  diares 
for  all  persons  in  states,  or  for  paiticular 


'*  SourosK  Cwietml  AcoouBtiag  OtBce,  FEDERAL 
FORMULA  PROGRAMS  OuldMad  PopulUiaa  Dia« 
Used  to  Allocate  Moat  Paadt.  (Septoiabar  1990). 

Genaial  Accoaatiog  Offioa.  FQIERAL  FORMULA 
PROGRAMS  Adjusted  CeDsus  Data  Would 
RedistrHaite  Sm^  Pwcantige  of  Funds  to  States 
(Novaate  1991). 

Ganaral  Aocoanting  OIBGa.Catalas  of  Fadaral 
Aid  to  Slates  aad  Lnoalities  (1997). 

Superintendent  nfDociiiaeiits.CFDA  (1968, 1990, 
1991, 1992). 

U.S.  House  of  Representativas,  United  States 
Code  (1988). 

CunvarsaUcaa  avUh  fHHI  admteistratort. 


age  groups,  or  for  those  with  particular- 
characteristics  as  some  portion  of  the 
formula;  other  formulas  use  per  capita 
figures,  such  as  per  capita  income,  for 
which  populatitHi  estimates  are  the 
denominator,  or  a  ratio  of  state  to  U.S. 
per  capita  income  with  state  and 
national  population  estimates  as  the 
denominators.  Some  of  these  programs 
use  the  population  estimates  in  several 
ways  in  their  formulas.  The  largest  of 
these  funding  programs  is  Medicaid, 
title  XIX.  which  uses  50  percent  of  the 
ratio  of  state  to  U.S.  per  c:apita  income 
as  one  part  of  its  formula. 

2.  As  the  denominator  for  per  capita, 
end  incidence  rates,  such  as  per  capita 
income;  perticmlar  health  conditions  per 
1,000  persons;  number  of  crimes  per 

1 ,000  persons,  etc. 

3.  As  the  determinant  of  the  voltune 
cap  for  tax-exempt  private  activity 
bonds  issued  witoin  a  state.  Section  146 
of  the  internal  Revenue  Code  mandates 
use  of  the  most  recent  Bureau  of  the 
(jensus  state  populaticm  estimate  issued 
before  the  beginning  of  the  calendar 
year  in  whicii  the  bmds  are  issued  for 
setting  the  cap  for  tax-exempt  private 
activity  bonds.  Small  states  are 
guaranteed  a  minimum  funding  level, 
but  states  with  over  three  (3)  million 
population  receive  an  additicmal  $50  in 
bonding  aufiiority  {ot  eadi  person  in  the 
population  estimate.  Unlike  uses  of 
population  estimates  in  many  Federal 
funding  formulas,  bonding  authority  for 
each  state  is  based  cm  the  absolute  size 
of  the  state’s  population,  not  on  its 
proportional  share. 

4.  As  the  basis  for  calibrating  Federal 
government  end  odier  sample  surveys. 
By  calibrating  sample  survey  estimates 
to  independent  estimates  of  the 
populaticm.  accuracy  of  survey 
estimates  is  improved.  For  Federal 
government  surveys  conduerted  by  the 
Bureau  of  the  Census,  the  cnirrent 
population  estimate  is  used  as  the 
control  total  for  the  total  population  and 
population  groups  by  sex.  age,  race, 
Hispanic  origin.  They  are  calibrated 
geographic:aliy  by  the  population 
estimates  for  the  50  states.  District  of 
Ck)lumbia,  New  York  City  and  Los 
Angeles.  Becau^  Federal  surveys 
conducted  by  the  Bureau  of  the  Onsus 
are  calilnated  only  to  these  large 
aggregated  areas,  at  whicdi  CA^ 
considers  adjusted  populaticm  estimates 
an  improvement  over  the  unadjusted 
estimates,  the  Bureau  of  the  (Census  will 
ofier  survey  sponsors  the  option  of 
having  their  surveys  calibrated  to 
adjusted  population  estimates  beginning 
in  1993. 

5.  As  descriptive  statistic^s  to  provide 
the  most  cxirrent  profile  of  the 
populaticm  of  the  Nation,  state  and 


substate  areas,  and  as  the  numbers  for 
determining  population  gains  and  losses 
ccunpared  to  prior  years. 

m.  Research  Input  Into  the  Decision 

When  former  Secretary  of  Ck)mmerce 
Mosbacher  made  the  decision  not  to 
adjust  the  1990  census,  he  expressed 
several  major  concerns  with  ^  PES 
and  dual  system  estimation  model  that 
would  have  been  used  for  adjustment 
purposes.  However,  he  did  recognize 
that  both  the  PES  and  Demographic 
Analysis  showed  an  undeicount  and  a 
continuation  of  the  historical 
differential  undercemnt  of  certain 
groups.  He  directed  that  research 
continue  at  the  Bureau  of  the  (Census  to 
determine  the  possibility  of 
incorporating  adjustment  into  the 
intercensal  estimates,  whicdi  are  made 
with  less  geographic  detail  than  the 
(xnsus. 

The  Bureau  of  the  Census  established 
the  Committee  on  Adjustment  of 
Postcensal  Estimates  (CAPE), 
comprising  13  statisticians  aad 
demographers,  plus  the  Diredor  and 
Deputy  Director  of  the  Bureau  of  the 
Census  as  ex-officio  members.  Eight  of 
the  13  members  had  also  served  on  the 
Undercount  Steering  Committee  which 
direded  the  research  prior  to  July  1991. 

C3AFE  deliberatiems  were  not 
constrained  by  pre-specdfication  of 
procedures  and  of  the  dual  system 
estimating  model.  Such 
prespecifications  were  required 
pursuant  to  court  order  in  considering 
whether  to  adjust  the  1990  decennial 
census.  CAPE  also  had  the  advantage 
that  many  of  its  members  had  worl^ 
extensively  with  PES  data  and  gained 
insight  on  possible  ways  to  improve  the 
dual  ^stem  estimate  model. 

CAPE  determined  that  the  necessaiy 
research  could  not  be  completed  in  time 
for  potential  incoiporation  into  1991 
intercensal  estimates.  Instead,  they 
scheduled  this  work  in  time  to  provide 
it  for  the  Director’s  decision  on  whether 
or  not  to  incorporate  adjustment  into  the 
estimates  to  be  released  in  late 
December  1992  for  July  1 , 1992, 

CAPE  research  focused  on  five  key 
areas  of  technical  concern  with  tlie 
populaticm  estimate  model  as  cf  July 
1991.  This  research  has  been  able  to 
answer  all  of  these  concerns  to  some 
degree,  btrt  not  all  completely.* 

Concern  1 

Could  the  problems  in  the  smoothing 
mcxiel,  including  lack  of  robustness,  be 
resolved? 


‘ThisfMaarch  te  detcrftwd  In  man  detail  in 
"Report  of  the  (kmmittee  on  Pcstoenaa)  Eatimates,” 
Augual  7. 1992  and  AddecdiuB,  Novenber  1992 
(Bureau  of  the  Census,  Washington,  DC  20233) 
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Background 

The  pre-July  1991  modeling  of  the 
PES  was  done  by  dividing  survey 
respondents  into  1,392  post-strata,  or 
groupings,  based  on  census  division, 
(geographic),  type  of  place  of  residence, 
race,  Hispanic  origin,  sex,  age,  and  some 
post-strata  by  whether  residents  owned 
or  rented  their  housing  units.  The 
rationale  for  each  post-stratum  is  the 
assumption  that  persons  within  it  have 
similar  probability  of  having  been 
counted  in  the  census  or  the  PES 
(although  not  necessarily  the  same  in 
each).  This  is  called  the  homogeneity,  or 
synthetic,  assumption.  An  undercount 
rate  was  computed  for  each  post-stratum 
by  matching  names  and  characteristics 
of  people  enumerated  in  the  PES  to  the 
census  to  determine  who  had  been 
counted  and  who  not,  then  producing 
an  adjustment  factor  for  each  post¬ 
stratum  to  make  the  PES  dual  system 
estimate  of  the  population.  One  problem 
in  dividing  the  sample  respondents  into 
1,392  post-strata  was  that  sample  sizes 
for  some  strata  were  very  small.  A 
statistical  process  known  as 
"smoothing”  had  to  be  done  to  reduce 
variability  from  sampling  error.  Results 
varied  by  how  some  of  the  outliner  post- 
strata  (those  with  unusually  high 
sampling  error)  were  treated.  Because  of 
these  variations,  statisticians  felt  the 
model  was  not  "robust”  to  changes  in 
model  specibcation  and  procedure. 

Results 

The  PES  and  dual  system  estimate 
have  been  redesigned  to  used  only  357 
post-strata,  thereby  gaining  enough 
sample  size  in  each  stratum  to  make 
smoothing  unnecessary.  Analysis  of  PES 
data  showed  some  characteristics  more 
important  than  others  in  identifying 
whether  persons  had  been  counted  in 
the  census.  Besides  race  and  Hispanic 
origin  characteristics,  living  in  owner 
occupied  or  rented  housing  proved  to 
have  an  effect,  as  did  living  in  an 
urbanized  areas  of  250,000  or  more 
versus  living  in  other  urban  or  non- 
urban  areas.  A  more  effective  division 
made  it  possible  to  reduce  the  number 
of  post-strata.  CAPE  now  considers  the 
357  post-strata  model  robust.  Sampling 
error  has  been  reduced  as  a  source  of 
error,  with  some  loss  of  homogeneity. 
Both  CAPE  and  I  have  used  some 
caution  in  interpreting  results  of  loss 
function  analyses  since  these  are  highly 
dependent  upon  the  homogeneity 
assumption  (See  discussion  under 
Concern  4). 


Concern  2 

Could  the  estimated  nonsampling 
error  biases  in  the  PES  estimate  of 
undercount  be  removed? 

Background 

In  the  research  prior  to  July  1991, 
Bureau  of  the  Census  statisticians 
identified  biases  (nonsampling  errors) 
that  amounted  to  0.7  percent  of  the  then 
reported  2.1  percent  undercount. 

Results 

Matching  experts  matched  PES 
respondents  to  the  census  in  the  104 
blocks  that  had  the  most  effect  on 
undercount.  This  removed  some  bias 
and  reduced  the  national  estimate  of 
undercount  by  0.1  percentage  points. 
During  this  analysis,  the  Bureau  of  the 
Census  also  found  and  corrected  a 
computer  error  in  the  matching  that  had 
led  to  an  overstated  estimate  ef 
undercount.  This  correction  reduced  the 
undercount  estimate  an  additional  0.4 
percentage  points.  Matchers  also 
rechecked  matching  in  blocks  with  a 
preponderance  of  Hispanic  surnames. 
These  matches  proved  to  have  been 
done  with  the  same  apparent  accuracy 
of  the  rest  of  the  PES  matching.  Beyond 
these  improvements,  CAPE  could  find 
no  reliable  or  expedient  method  to 
remove  the  balance  of  nonsampling 
error  bias  from  the  PES  estimates.  A 
significant  amount  of  bias  remains.  The 
research  estimates  that,  at  the  national 
level,  removing  all  biases  from  the  PES 
estimates  would  lower  the  estimated 
undercount  from  1.6  to  1.3  percent. 
When  the  effect  of  correlation  bias  is  not 
taken  into  account,  (CAPE  believes 
correlation  bias  should  be  considered) 
the  estimated  undercount  would  fall  to 
0.9  percent.  Correlation  bias  is 
discussed  under  Concern  3. 

Concern  3 

Were  all  components  of  bias 
adequately  reflected  in  the  total  error 
model,  and  was  total  error  being 
accurately  handled  in  loss  function 
analysis? 

Background 

The  total  error  model  is  used  for 
building  an  estimate  of  the  "true” 
population  without  bias,  since  the  exact 
truth  cannot  be  known.  Loss  function 
analysis  is  a  statistical  technique  used  to 
compare  the  census  count  and  the  PES/ 
dual  system  estimate  to  this  “true” 
target  population  to  see  which  is  closest 
to  it  (that  is,  has  less  "loss”).  Loss 
functions  can  be  run  for  various 
geographic  levels. 


Results 

Two  new  components  of  error  were 
added  to  those  used  in  modeling  prior 
to  July  1991.  With  these  additions, 

CAPE  felt  satisfied  that  all  components 
of  error  were  represented  except  for 
homogeneity  bias.  (The  bias  of  all 
persons  in  a  post-stratum  not  having  the 
same  probability  of  having  been  counted 
in  the  census  or  PES.  This  is  discussed 
under  Concern  4.)  CAPE  was  concerned 
about  the  accuracy  and  variance  of  the 
estimates  of  bias  and,  therefore,  used 
caution  in  evaluating  the  results  of  loss 
function  analyses  since  the  "true”  target 
numbers  are  themselves  dependent  on 
levels  of  estimated  bias. 

The  majority  of  CAPE  members  felt 
that  correlation  bias  should  be  a 
component  of  total  error.  Correlation 
bias  has  two  parts:  (1)  The  dual  system 
estimate  assumes  a  person's 
participation  in  the  PES  is  not  affected 
by  his  or  her  participation  in  the  census. 
Based  on  the  evidence  available  to  it, 
CAPE  judged  this  was  not  a  problem. 

The  PES  was  conducted  4  months  after 
the  census  and  there  were  other 
controls.  (2)  The  dual  system  estimate 
assumes  people  in  each  post-stratum 
have  the  same  probability  of  being 
included  in  either  the  census  or  the  '' 
survey.  Some  people  may  be  virtually 
impossible  to  count,  leading  to  a 
component  of  correlation  bias.  A 
national  estimate  was  made  of  these 
people  by  comparing  the  PES  estimate 
to  the  IDemographic  Analysis  estimate, 
which  is  less  subject  to  correlation  bias. 
The  difference  was  not  added  to  the  PES 
estimate,  but  included  in  the  total  error 
model  and  used  to  determine  the  target 
"true”  target  population  to  which  the 
census  and  the  PES  estimate  were 
compared.  As  mentioned,  most  CAPE 
members  felt  correlation  bias  should  be 
a  component  of  total  error.  However, 
concerns  continue  about  measuring  it 
and  allocating  it  to  the  target  “true” 
numbers.  Loss  functions,  therefore,  have 
been  analyzed  with  and  without 
correlation  bias. 

For  use  in  loss  function  analysis,  the 
"true”  target  population  estimate  was 
made  by  modifying  the  PES  estimate  by 
removing  error  in  the  PES  identified  in 
the  total  error  model.  A  modeling 
system  was  used  to  allocate  the  direct 
estimates  of  bias  from  10  evaluation 
post-strata  (aggregated  post-strata)  to 
smaller  levels  of  geography.  Such 
modeling  and  error  measurement 
obviously  have  errors  themselves.  CAPE 
decided  to  run  loss  functions  in  a 
variety  of  ways  to  judge  results.  CAPE 
ran  loss  functions  using  different  ways 
of  allocating  bias  to  the  target  "true” 
numbers;  with  and  without  correlation 
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bias;  using  absolute  and  squared  error, 
as  well  as  variations  of  these  to  take 
account  of  variations  in  state  (or  other 
areas  of  interest)  size.  They  looked  at 
aggregate  loss  (difference  from  truth), 
then  ran  statistical  hypothesis  tests  and 
reported  the  significance  levels.  These 
were  run  to  look  at  whether  the  census 
or  the  PES  estimate  showed  the  greater 
or  lesser  difference  from  the  **true'’ 
target  population  shares  for  a  variety  of 
levels  of  geography  Tor  places  and 
counties  by  size  and  for  states. 

Using  hypothesis  tests  with  10 
percent  significance,  loss  function 
analysis  er^uding  correlation  bias  does 
not  support  adjustment  Induding 
correlatixu)  bias,  all  but  one  of  the  loss 
function  analyses  favors  adjustment  at 
the  state  level  when  examining 
aggregate  loss.  These  results  s^w  that 
the  state  level  analysis  is  sensitive  to 
assumptions  about  correlation  bias. 
Below  the  state  level,  CAPE  was 
generally  unable  to  conclude  that 
adjustment  was  better. 

Concern  4 

Could  more  be  learned  daout  whether 
or  not  the  homogeneity  assumption 
holds  sufficiently  to  support 
adjustment? 

Backgmund 

The  homogeneity  (or  synthetic) 
assumption  is  that  every  person  in  a 
post-stratum  has  the  same  probability  of 
having  been  counted  in  the  census  or 
PES  (though  not  necessarily  the  same 
probability  in  both).  There  were  1,392 
post-strata  in  the  earlier  model.  There 
are  357  in  the  current  model  prodimed 
by  CAPE. 

Results 

The  PES  data  show  clearly  that  the 
variables  used  for  dividing  the  country 
into  poststrata — particularly  race, 
Hisprmic  origin,  tenure  (owner/renter), 
end  type  of  place  of  residence — account 
for  considerable  variation  in  census 
coverage.  The  homogeneity  assumption 
assumes,  however,  that  there  is  no 
further  variation  in  coverage  within 
each  poststratum  separately,  that  is.  that 
everyone  within  a  poststratum  has  the 
same  probability  of  being  counted  in  the 
census.  This  assumption  is  central  to 
the  way  that  PES  estimates  have  been 
produced  for  states,  counties,  towns, 
and  all  other  units  important  in 
postcensal  estimation.  The  PES  data  by 
themselves  have  not  offered  enough 
evidence  to  evaluate  the  homogeneity 
assumption  adequately,  especially  to 
answer  the  most  important  question  for 
me — does  the  assumption  hold 
sufficiently  so  that  our  PES  estimates 


based  on  it  represent  an  actual 
improvement  to  the  census? 

Consequently,  I  have  relied  up(Hi  the 
available  results  on  the  homogeneity 
assumption  fr-om  the  analysis  of  the 
artificial  populations,  discussed 
extensively  in  the  CAPE  report  and  the 
Addendum  to  that  report.^  Because  the 
artificial  populations  are  based  on 
known  quantities  (such  as  percent  mail 
response,  percent  of  multi-unit  housing, 
percent  in  poverty,  etc.),  we  can  put  the 
adjustment  procedure  based  on  357 
post-strata  to  a  test.  For  every  one  of  the 
eight  surrogate  variables  that  we 
examined,  our  results  indicate  tiiat  we 
can  make  adjustments  tiiat,  on  average, 
are  closer  to  the  truth  than  not 
adjusting.  To  repnresent  the  adjustment 
to  the  artificial  population,  we  used  the 
rates  for  the  surrogate  variifole  in  each 
of  the  357  poSt-strata  end  the 
homogeneity  assumption  to  construct 
adjustments  in  the  same  way  as  the  PES 
does  for  estimating  undercount.  I  feel 
very  confident  about  this  finding  for  the 
artificial  pcqjulations  because  we  do 
know  the  actual  values  of  the  artificial 
lation  surrogate  variables, 
y  problem  cased  by  departures 
from  the  homogeneity  assumption, 
which  we  have  called  heterogeneity 
bias,  would  be  less  troublesome  if  we 
had  been  able  to  represent  its  effects  in 
the  loss  function  analysis.  In  fact,  the 
loss  function  analysis  for  the  PES  data 
could  not  include  heterogeneity  bias 
because  the  PES  data  did  not  furnish 
adequate  evidence  on  this  question. 
Cfonsequently.  I  have  again  relied  on 
evidence  from  additional  research  on 
the  artificial  populations.  I  have 
considered  the  recent  results  discussed 
in  the  GAPE  Addendum  that  compare  1) 
the  loss  function  analysis  as  it  is  seen 
in  the  PES  context,  i.e.,  as  the 
comparison  of  the  census  and  PES 
values  to  targets  based  on  the 
homogeneity  assumption;  to  2)  the 
actual  losses  comparing  adjusted 
population  estimates  and  the  census  to 
the  true  values.  I  have  been  encouraged 
that,  for  7  of  the  8  surrogate  variables 
available  for  study,  the  loss  function 
analysis  is  robust.  In  other  words,  in  all 
but  one  case,  the  loss  function  analysis 
understates  or  approximately  correctly 
measures  the  level  of  improvement  from 
adjustment,  although  the  loss  function 
also  understates  the  true  errors  from 
non-adjustment  and  from  adjustment 
The  August  GAPE  report  stated  that 
research  ^owed  that  the  artificial 
population  analysis  supported  the 
homogeneity  assumption  but,  once  25 
percent  bias  was  introduced,  the 
support  for  the  assumption  broke  down. 


Fiirthermore,  these  results  were  than 
compared  to  estimated  levels  of  bias  in 
the  PES,  which  were  near  the  25  percent 
level.  Because  of  the  clarification  in  the 
GAra  Addendtun  of  die  interpretation 
of  these  earlier  findings  for  the  artificial 
populations,  one  shouki  not  place  so 
much  weight  on  the  results  for  25 
percent  bias,  since  the  ctanparisons 
were  based  numeric  accuracy 
whereas  our  prifnary  focus  has  hem  on 
the  acoiracy  population  shares.  In 
August,  with  the  information  availe^le 
to  us,  the  results  for  25  percent  basis, 
reported  in  the  manner  that  they  were, 
represented  a  strong  case  {gainst 
ac^ustment,  but  I  now  believe  that  the 
GAPE  Addendum  ^ould  alleviate  many 
of  the  concerns  about  this  issue. 

CoAcem  5 

Gould  CAPE  resolve  the 
inconsistencies  between  the  PES  and 
Demographic  Analysis  (DA)  estimates  of 
undercount? 

Background 

At  the  time  of  the  July  1991  decision, 
there  were  differences  in  PES/DSE  and 
Demographic  Analysis  estimates  of 
popul^ion  fctf  some  major  subgroups. 
Also,  at  that  time,  the  PES/DSE  showed 
a  higher  undercount  rate  than 
Demographic  Analysis,  which  was 
unexpected  because  Demographic 
Analysis  accounts  for  people  missed  in 
both  the  census  and  the  PES. 

Besuhs 

The  corrections  to  the  PES  and 
subsequent  reduction  of  the  PES 
estimate  of  undercount  to  1.6  percent 
cleared  up  the  major  inconsistencies 
between  the  PES  and  DA  estimates. 
Demographic  Analysis  which,  as 
pointed  out  earlier,  is  less  subject  to 
correlation  bias,  shouki  measure  a 
somewhat  higher  undercount  than  the 
PES  since  it  includes  those  who  are 
missed  or  impossible  to  count.  It  now 
does,  1.8  percent  undercount  for 
Demographic  Analysis  compared  to  1.6 
percent  for  the  PE^DSE.  Comparisons 
of  PES  and  DA  for  states  and  large  areas 
(DA  cannot  go  down  to  small  areas) 
meet  face  validity  expectations  for  most 
states.  By  “face  validity”  I  mean  that  the 
patterns  of  high  and  low  undercounts 
are  logical  demographically. 

In  summary,  CAPE  developed  a  new 
estimation  model  based  on  the  modeling 
of  the  PES  to  357  post-strata  and  a  more 
thorough  identification  of  biases 
resulting  from  sampling  and 
nonsampling  error. 

The  Bureau  of  the  Census  conducted 
a  number  of  studies  to  evaluate  and 
measure  errors  in  the  PES.  A  total  error 
model  was  then  used  to  combine  the 
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results  from  these  studies  to  produce 
measures  of  net  error  on  the  estimated 
undercount  rates.  The  estimated  level  of 
bias  in  the  PES  that  was  estimated  from 
the  total  error  model  was  -0.7%, 
without  correlation  bias,  or  -0.4%  when 
the  effects  of  correlation  bias  were  taken 
into  account.  These  estimates  reflected 
the  measures  of  bias  in  national 
estimates  of  undercoimt.  Thus  the 
national  estimated  undercount  rate  of 
1.6%  is,  without  bias,  between  1.2% 
and  0.9%. 

Both  the  unadjusted  and  adjusted 
census  results  are  imperfect.  The 
unadjusted  census  is  subject  to 
undercount,  and  the  adjusted  census  is 
subject  to  the  error  in  t^  PES — 
sampling  error  and  bias.  A  key  question 
to  answer  is  which  of  these  two 
imperfect  systems  will  provide  a  more 
accurate  base  for  use  in  the  intercensal 
estimates  program.  This  question  is 
particularly  relevant  for  population 
shares  and  was  addressed  through  loss 
function  analysis.*  The  loss  function 
analysis  accounts  for  both  the  sampling 
error  and  bias  in  the  PES.  The  CAPE 
examined  the  results  of  the  loss  function 
analysis,  and  concluded  that  an 
adjustment  would  make  the  distribution 
of  population  riiares  for  states  more 
accurate.  However,  they  could  not  reach 
consensus  on  substate  areas. 

An  important  issue  associated  with 
loss  function  analysis  is  the 
methodology  associated  with  the 
creation  of  the  target  population  (the 
estimates  of  the  true  imknown 
population).  The  measures  of  bias  in  the 
PES  were  used  to  “correct”  the  PES/ 
dual  system  estimate  to  produce  the 
target  population.  Unfortunately,  the 
PES  bias  was  not  directly  measured  for 
each  state,  county  or  city.  Models  were 
used  to  allocate  ^e  directly  measured 
bias  at  10  sub-national  levels  to  each 
state,  county,  and  place  to  produce  the 
target  population.  Questions  have  been 
raised  regarding  whether  these  models 
reflect  an  acciuate  distribution  of  the 
bias. 

I  am  also  concerned  about  this  issue, 
as  was  the  CAPE.  The  CAPE  recognized 
that  there  were  potential  deficiencies  in 
the  modeling  methodolo^.  The  CAPE 
therefore  examined  a  number  of 
different  models  for  Ci'eating  target 
populations.  They  conclude  in  August 
that  the  bias  modeling  methodology  was 
sufficiently  robust  to  conclude  that  at 
the  state  level,  an  adjustment  would 
improve  the  state  base  for  intercensal 
estimates.  However,  they  could  make  no 
conclusion  about  the  efiects  of 
adjustment  at  substate  levels  other  than 


*  Loas  function  analysis  is  dascribed  in  die 
August  7, 1992  CAPE  rapeurt 


documenting  in  the  November 
addendum  to  their  August  report  that  an 
adjustment  would  abo  improve  the 
distribution  of  populaticm  shares  for 
large  places  (100,000^)  in  aggregate 
compared  to  state  balances  in  aggregate. 

I  have  considered  this  modeling  m 
bias  issue  at  great  length.  There  are 
certainly  prchlems  with  the  modeling 
methodology.  In  most  statistical 
applications,  we  never  know  the  true 
situation,  and  no  model  is  perfect. 

Despite  the  extensive  research,  too 
many  concerns  remain  about  the  level  of 
bias;  the  estimate  of  the  true  population 
used  as  the  target  in  loss  function 
analyses;  allocation  of  correlation  bias; 
and  whether  the  homogeneity 
assumption  holds,  given  the  levels  of 
bias,  to  make  a  decision  to  adjust 
intercensal  population  estimates 
defensible  across  the  board  to  all  44,055 
substate  areas. 

IV.  Analysis  of  Options  Available  to  the 
Direfdor,  Bureau  of  the  Census 

A  notice  that  the  Bureau  of  the  Census 
placed  in  the  Federal  Register  August 
10, 1992,  and  repeated  on  September  17, 
1992,  described  five  decision  options 
available  to  the  Diihctor,  Bureau  of  the 
Census. 

Option  One:  Incorporate  the  results  of 
the  PES  into  the  base  for  intercensal 
estimates  at  all  levels  of  geography. 

CAPE  research,  which  provided  much 
of  the  input  to  my  decision,  did  not 
support  adjustment  below  the  state 
level.  Although  taking  this  option 
would  have  made  some  improvements 
at  the  state  and  national  level,  taking 
this  option  for  all  levels  of  geography  is 
not  defensible. 

Option  Two:  Incorporate  the  PES 
results  in  the  intercensal  base  at  the 
national  and  state  levels.  At  the  sub¬ 
state  level,  use  a  simple  synthetic 
estimate  based  on  the  percentage  of 
state-level  estimated  undercount. 

I  rejected  this  option  because  the 
simple  synthetic  estimate  would  distort 
within  state  counts  artificially.  For 
example,  a  small  city  or  county  that  had 
been  well  counted  would  have  its 
population  inflated  because  of  the 
undercount  in  a  large  city  in  the  same 
state.  Conversely,  the  city  with  a  large 
undercount  would  have  its  population 
understated  because  of  low  undercounts 
in  other  parts  of  the  state. 

Option  Three:  Incorporate  the  results 
of  the  PES  into  the  intercensal  base  for 
national  and  state  level  estimates,  but 
not  for  substate  levels  (counties,  cities, 
etc.). 

Although  this  is  the  level  of 
adjustment  which  CAPE  research  very 
clearly  supports,  I  rejected  this  option 
because  it  would  not  be  additive  at  state 


levels;  for  example,  the  sum  of  the 
population  of  ail  counties  within  a  state 
would  not  sum  up  to  the  state  total. 

Public  commentary  from  data  users, 
user  groups.  Federal  statistical  agencies, 
and  analysts  within  the  Bureau  of  the 
Census  said  nonadditive  population 
coimts  would  b$  very  difficult  for  them 
to  use. 

Option  Four:  The  base  for  intercensal 
estimates  for  all  levels  of  geography 
would  be  a  simple  average  of  the  1990 
census  count  and  an  estimate 
incorporating  the  results  of  the  PES. 

I  gave  serious  consideration  to  this 
option.  CAPE  conducted  additional 
research  on  this  option  and  a 
modification  of  it  after  the  initial  CAPE 
report  of  August  7, 1992.  Thera  is 
precedent  in  the  statistical  community 
for  averaging  two  estimates.  This  wo\dd 
have  had  the  effect  of  reducing  the  effect 
of  biases  in  the  PES.  However,  neither 
I  as  Director  nor  CAPE  were  comfortable 
with  a  “partial”  correction  at  the 
national  level.  This  option  would  have 
had  the  eftect  of  raising  the  population 
by  approximately  two  million  when  the 
undercount  is  a  measured  four  million. 
CAPE  considered  the  modification  of 
averaging  the  census  and  PES,  then  ratio 
adjusting  to  the  PES/dual  system 
estimate  total  proportionally  by  eight 
racial,  Hispanic,  owner/renter 
sul^roups  (what  CAPE  refers  to  as  a 
raked  composite  estimate  in  the 
November  Addendum  to  the  CAPE 
report).  I  decided  against  this 
modification  because,  according  to 
CAPE,  the  “raking”  to  naticmal  totals 
introduced  more  dependence  on  the 
homogeneity  assumption,  possibly 
offsetting  gains  from  reducing  the  efiects 
of  bias.  This  treatment  of  a  census  and 
an  evaluation  survey  (the  raked 
composite)  is  a  treatment  I  hope  the 
Bureau  of  the  Census  will  continue  to 
study  in  designing  ways  to  make  the 
2000  census  more  accurate. 

Option  Five:  Do  not  incorporate  the 
PES  results  into  the  intercensal 
estimates  for  any  jurisdiction. 

This  is  the  option  I  have  chosen. 
While  adjustment  would  make 
improvements  at  the  national  and  state 
level,  it  is  not  defensible  for  ail  levels 
of  geography.  Concerns  remain  about 
the  level  of  bias  in  the  PES/dual  system 
estimate  and  in  whether  the 
homogeneity  assumption  holds,  i.e., 
whether  all  persons  in  a  post-strata  in 
the  PES  have,  in  fact,  the  same 
probability  of  having  been  counted  in 
either  the  PES  or  the  census.  These 
concerns  do  not  have  answers  nor  are 
further  research  avenues  available  with 
which  to  answer  them  in  the  near 
future.  This  option  is  not  ideal,  as  noted 
previously,  b^use  it  foregoes  the 
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opportunity  to  improva  estimates  at 
national  and  state  levels. 

V.  Adjusted  Population  Estimates  for 
Survey  Controls  But  OCBcial 
Unadjusted  Estimates  for  Use  in 
Administering  Any  Law  in  Which 
Population,  or  Population 
Characteristics,  Are  Used  To  Determine 
Benefits 

Having  made  the  decision  not  to 
adjust  intercensal  population  estimates, 

I  am  making  the  decision  that  sponsors 
of  Federal  sample  surveys  conducted  by 
the  Bureau  of  the  Census  will  be  offered 
the  option  of  having  their  surveys 
calibrated  to  adjusted  population 
estimates.  Federal  statistical  surveys  are 
calibrated  at  the  level  of  national  sex. 
age,  race.  Hispanic  groups,  and 
population  totals  for  the  50  states. 

District  of  Columbia,  New  York  City  and 
Los  Angeles.  These  are  the  levels  at 
which  CAPE  judges  the  adjusted 
estimates  are  more  accurate  than  the 
unadjusted  estimates.  Reaching  the 
demographic  groups  undercounted  in 
the  census  is  a  greater  problem  in  taking 
surveys  than  in  taking  the  census. 

In  the  public  commentary.  Senator 
Herb  Hohl  of  Wisconsin  and  Senator 
Arlen  Specter  of  Pennsylvania  suggested 
decoupling  the  official  population 
estimate  from  the  survey  controls.  This 
is  what  this  decision  does.  Unadjusted 
population  estimates  are  the  official 
estimates,  required  to  be  reported  by  the 
Secretary  to  the  President  under  title  13, 
U.S.  Code  section  183(a)  for  use  in 
administering  any  law  of  the  United 
States  in  which  population  or  other 
population  characteristics  are  used  to 
determine  the  amoimt  of  benefit 
received  by  any  State,  county,  or  local 
units  of  general  purpose  government. 
Sponsors  of  surveys  conducted  by  the 
Bureau  of  the  Census  will  have  the 
option  of  calibration  to  the  adjusted 
estimates. 

VI.  Summary  of  the  Public  Commentary 

As  Director,  Bureau  of  the  Census,  I 
received  letters  from  1,118  individuals 
or  groups  in  response  to  our  Federal 
Register  notices  of  August  10  and 
September  17, 1992. 1  have  personally 
read  each  of  these. 

Table  1  shows  the  distribution  of  the 
1,118  responses — 58  from  Senators.  176 
from  Members  of  the  U.S.  House  of 
Representatives.  37  from  Governors,  349 
from  State  Representatives,  state  and 
local  government  officials  and  agencies, 
498  from  all  other  respondents, 
including  organizations,  private 
citizens,  and  a  small  number  from 
Federal  agencies.  Some  individuals 
wrote  a  letter  as  well  as  co-signing  a 
group  letter,  or  wrote  a  second  letter 


responding  to  the  second  Federal 
Register  notice.  Such  persons  are 
counted  only  once  in  Table  1. 

Most  responses  stated  a  position  for  or 
against  adjustment  rather  than 
responding  to  the  five  options  of  the 
Bureau  of  the  Census*' Federal  Register 
notices.  Preferences  for  the  options,  as 
well  as  positions  for  or  against 
adjustment  are  summarized  in  Table  2. 
Overall.  995  favored  adjustment;  123 
opposed  it. 

In  making  my  final  decision,  I 
considered  this  overwhelming 
preference  for  adjustment.  However,  I 
felt  I  should  not  use  a  “popular  vote” 
as  a  determinant  of  a  decision  made  on 
the  basis  of  statistical  and  demographic 
criteria.  With  the  exception  of  a  few 
statisticians  and  a  very  few  others, 
virtually  everyone  took  the  position 
which  maximized  the  population 
estimate  for  his  or  her  state  or  city  rather 
than  considering  the  merits  of  the  issue. 
This  is  a  problem  which  will  persist  in 
trying  to  make  any  adjustment  after  a 
census. 

Fifteen  to  20  letters  had  substantial 
statistical  commentary.  Some  brought 
out  issues  that  CAPE  was  already 
researching.  Others  presented  new  ideas 
that  led  to  some  additional  CAPE 
research.  I  asked  CAPE  statisticians  to 
analyze  these  letters  for  me,  in  addition 
to  my  reading  each  of  these  letters  at 
least  twice.  A  summary  of  the  comments 
with  statistical  content  is  available  as 
Appendix  A:  Discussion  of  Technical 
Issues  Raised  by  Outside  Comment. 

What  follows  is  a  more  abbreviated 
summary. 

The  majority,  but  not  all,  of  the 
technical  comments  came  from  those 
who  oppose  adjustment. 

Homogeneity  Assumption 
Several  reviewers  were  concerned 
about  the  critical  nature  of  the 
dependence  upon  the  homogeneity 
assumption,  questioning  whether 
persons  living  in  post-strata  which  fell 
across  several  states  had  the  same 
probability  of  being  counted.  CAPE 
agrees  that  this  is  one  of  the  more 
vulnerable  aspects  of  the  PES/dual 
system  estimate  design  and  recognizes 
that  each  post-strata  cannot  be  precisely 
homogeneous.  The  key  issue  is  whether 
the  assumption  represents  an  adequate 
approximation  to  the  distribution  of 
undercount.  While  some  of  the  concerns 
expressed  with  homogeneity  were 
general  comments,  one  conimenter 
created  a  U.S.  map  showing  the  high 
degree  of  association  between  the 
adjustment  at  the  state  level  and  the 
groupings  of  states  into  the  four  census 
regions.  The  reviewer  showed  maps  of 
other  characteristics,  such  as  poverty 


rate,  which  do  not  exhibit  as  marked  a 
regional  character  as  the  imdercount 
rates.  Census  Bureau  researchers 
subsequently  reexamined  the  series  of 
characteristics  employed  in  defining  the 
8  surrogate  artificial  populations.  In 
varying  degrees,  the  Census  Bureau’s 
investigations  confirm  that  the 
adjustment  methodology  tends  to 
emphasize  regional  aspects  of  the 
characteristic  being  estimated  while 
missing  or  understating  other  aspects  of 
state-to-state  variation.  However,  among 
the  variables  defining  post-strata,  region 
captures  some  of  the  geographic 
variation.  Others — race,  Hispanic  origin, 
tensure  type  of  place  of  residence — are 
highly  correlated  with  undercount. 

Another  reviewer  provided 
calculations  showing  that  it  was 
ossible  that  departures  from  the 
omogeneity  assumption,  that  is 
heterogeneity,  might  accoimt  for  more 
error  in  the  Pl^  adjustments  of  states 
than  all  the  components  of  error 
estimated  and  included  in  the  Bureau  of 
the  Census’  total  error  model.  Research 
on  artificial  populations  continued  after 
this  commentary  was  received.  These 
added  investigations  by  the  Bureau  of 
the  Census  showed  that  the  error  due  to 
heterogeneity  tended  to  be  large  for  the 
artificial  populations.  Applying  these 
results  to  the  PES  itself,  it  is  possible 
that  errors  due  to  heterogeneity  in  fact 
could  be  larger  than  all  other  sources  of 
error  in  the  adjustment.  However,  the 
investigations  supported  the  premise 
that  the  PES  adjustment  could  still,  on 
average,  make  improvements  to  the 
overall  state  population  shares.  When 
heterogeneity  bias  is  present,  the  results 
for  artificial  populations  showed  that 
the  loss  function  tended  to  understate 
the  errors  of  both  the  adjustment  and 
non-adjustment.  If  it  understated  these 
by  equal  amounts,  the  net  difrerence 
would  be  correct.  In  fact,  the  analyses 
showed  that,  for  a  majority  of  the  8 
artificial  populations  (surrogate 
variables),  the  loss  function  would 
approximately  correctly  indicate  or 
understate  the  net  advantage  from 
adjustment. 

Sample  Size 

Some  writers  argued  that  the  PES 
sample  size  was  insufficient  to  permit 
an  adjustment.  These  arguments  were 
not  reinforced  by  explicit  calculations 
showing  that  the  sample  sizes  were  too 
small.  The  issue  of  sample  size  is  linked 
directly  to  the  level  of  sampling 
variance.  The  use  of  the  357-post-stTata 
design  reduced  the  effect  of  sampling 
variability  considerably.  Sampling  error 
was  a  component  of  the  total  error 
model  and  was  included  in  the  loss 
function  analysis.  The  loss  function 
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analysis  indicates  that  at  the  state  level 
the  adjustment  results  in  an 
improvement. 

Post-Stratification 

Several  comments  were  received 
applauding  the  revised  post- 
stratification  (357  post-strata  compared 
to  1,392  in  the  original  design). 

However,  some  of  these  reviewers 
claimed  that  the  post-stratification  was 
data-driven.  The  end  result  of  this  was 
that  the  estimates  of  sampling  error 
would  be  too  low,  therefore,  causing  the 
loss  function  analysis  to  unduly  favor 
the  adjustment 

One  reviewer  found  the  new  post- 
stratification  acceptable  but  would  have 
preferred  the  Bureau  of  the  Census  to 
continue  to  use  "smoothing." 
Alternatively  he  proposed  to  control 
sampling  variability  by  collapsing  the 
original  1,392  post-strata  to  a  smaller 
number  to  retain  greater  homogeneity 
within  post-strata.  However,  this 
reviewer  felt  that  the  revised  357  post¬ 
stratification  scheme  for  adjusting  was 
suj^rior  to  not  adjusting. 

These  post-stratification  ideas  were 
discussed  at  various  times  by  CAPE. 

The  clear  consensus  of  the  CAPE  was 
not  to  use  "smoothing,"  and  CAPE  was 
pleased  with  the  new  post-stratification 
scheme.  Members  recognized  the  danger 
of  post-stratification  after  data  had  been 
examined.  This  had  some  bearing  on 
their  general  concerns  regarding  the  loss 
function  analysis. 

Correlation  Bias 

Correlation  bias  was  widely  discussed 
both  internally  and  externally.  Some 
reviewers  noted  that  an  adjustment 
based  on  the  Bureau  of  the  Census 
estimate  of  correlation  bias  would  be 
conservative;  it  would  not  go  far  enough 
in  correcting  the  undercount. 

Other  reviewers  noted  that  at  the 
national  level  there  was  clear  evidence 
of  correlation  bias.  However,  they 
claimed  that  problems  resulted  because 
there  were  no  direct  measures  of 
correlation  bias  sub-nationally.  It  was 
not  clear  to  these  reviewers  that  the 
method  of  modeling  correlation  bias  to 
produce  sub-national  estimates  was 
appropriate.  These  reviewers  were  not 


convinced  that  the  adjustment  would 
improve  the  distribution  of  population 
shares  subnationally.  CAPE  had 
previously  express^  many  of  these 
same  concerns.  The  general  conclusion 
was  that  correlation  bias  should  be  a 
component  of  total  error.  However, 
there  were  concerns  about  the  methods 
of  estimating  and  allocating  it.  CAPE 
xequested  diat  loss  function  analysis  be 
done  with  and  without  correlation  bias. 

Total  Error  Model 

Some  reviewers  viewed  the  total  error 
model  as  being  complete,  and  when 
combined  with  the  loss  function 
analysis  supportive  of  an  adjustment 
One  reviewer  felt  that  the  total  error 
measure  of  correlation  bias  was 
understated  and  a  more  accurate 
measurement  would  favor  adjustment 
more  than  the  current  estimates. 

There  were  others  who  did  not 
believe  that  the  total  error  model 
covered  all  sources  of  error.  They  cited 
sources  of  error  they  felt  were  omitted. 
They  also  felt  many  of  the  sources  of 
error  included  in  the  total  error  model 
were  not  measured  accurately,  and  cited 
specific  ones.  CAPE  discuss^  the  total 
error  model  at  great  length.  Members 
felt  that  all  components  of  error  were 
included  except  for  bias  due  to  failure 
of  the  homogeneity  assumption. 
However,  CAPE  could  come  to  no 
agreement  about  the  adequacy  of  the 
levels  of  error  measured.  CAPE 
concluded  to  use  caution  in  evaluating 
the  results  of  the  loss  function  analysis 
since  the  target  numbers  used  as  truth 
were  so  dependent  upon  the  levels  of 
estimated  bias.  The  uncertainty  in  the 
levels  of  estimated  bias  thus  affects  the 
measures  of  accuracy  based  on  these 
target  numbers. 

Loss  Function  Analysis 

Some  reviewers  viewed  the  loss 
function  analysis  as  being  very 
supportive  of  adjustment,  and  that  the 
improvement  indicated  by  the  loss 
function  analysis  wes  an 
understatement  because  correlation  bias 
was  underestimated  in  the  total  error 
model. 

Other  reviewers  generally  had  two 
major  sources  of  concern  regarding  the 
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loss  function  analysis:  (1)  There  are 
components  of  error  in  the  adjusted 
estimates  that  are  not  included  in  the 
loss  function  analysis,  such  as 
uncertainties  from  failure  of  the 
homogeneity  assumption  and  from  the 
choice  of  post-stratification.  (2)  There 
are  concerns  vrith  the  methods  used  to 
model  the  total  error  estimates  of  bias  to 
freate  the  target  "truth"  populations. 
One  reviewer  expressed  concerns 
regarding  the  levels  of  significance  for 
the  loss  function  test. 

CAPE  discussed  the  loss  function 
analysis  in  great  detail.  In  particular,  the 
comments  regarding  uncertainty  due  to 
failure  of  the  homogeneity  assumption 
led  to  some  late  research.  In  general. 
CAPE  accepted  the  loss  function  results 
keeping  in  mind  the  caveats  reflected  in 
this  report. 

Other  comments,  which  did  not 
address  the  technical  merits  of  this 
decision  are  summarized  and  available 
as  Appendix  B. 

Public  Hearing 

Testimony  at  the  public  hearing 
August  31. 1992,  came  from  individuals 
and  groups,  mostly  groups,  representing 
both  those  in  favor  of  adjustment  and 
those  against  it.  All  presented  reasoned 
arguments  that  I  listened  to  at  the 
hearing  and  have  read  and  weired 
since.  A  summary  of  this  testimony  is 
available  as  Appendix  C:  Public 
Hearing,  August  31, 1992,  Summary  of 
the  Proceedings. 


Table  1.— Summary  of  Mail  Response 


Type  oi  respondent 

Pro 

Con 

Total 

U.S.  Ser^te — Total 

31 

27 

58 

U.S.  House — Total  . 

127 

48 

176 

Governors— Total  „ 

20 

17 

37 

State/Local  Govern¬ 
ment— Total  . . 

332 

17 

349 

PkMirt*  . 

205 

205 

Texas . . 

55 

55 

37 

37 

Other  States  .... 

35 

17 

52 

Others*— Total  . 

485 

13 

496 

462 

462 

Other  States  ....  i 

23 

13 

36 

Total  . ' 

WO 

123 

1118 

‘Organoalkm,  tndIviduM,  and  Fadaml  AgandM. 
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- 1 

Congress 

State  ft 
k>cal 

Federal 

agencies 

Orranlza- 

Dons 

Indivld- 

uais 

Total 

158 

352 

5 

38 

442 

<Vie 

WO 

CON: 

Letters: 

76 

34 

1 

12 

123 

234 

386 

5 

39 

454 

1118 

52 

.  21 

2 

3 

7 

85 

IFR  Doc.  92-31890  Filed  12-29-92;  11:37 
am] 

BiLUNG  CODE  3610-07-M 

Foreign-Trade  Zones  Board 

[Order  No.  618] 

Resolution  and  Order  Approving  the 
Application  of  the  Indiana  Port 
Commission  for  Special-Purpose 
Subzone  Status 

Pursuant  to  the  authority  under  in  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Resolution 
and  Order: 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  the  application  of 
the  Indiana  Port  Commission,  grantee  of  FTZ 
177,  tiled  with  the  Foreign-Trade  Zones 
(PTZ)  Board  (the  Board)  on  October  23, 1991, 
and  amended  on  July  23, 1992,  requesting 
special-purpose  subzone  status  at  the 
pharmaceutical  manufacturing  plant  of  Mead 
Johnson  &  Company,  in  Evansville  and  Mt. 
Vernon,  Indiana,  the  Board,  finding  that  the 
requirements  of  the  Foreign-Trade  Zones  Act 
and  the  Board's  regulations  are  satisfied,  and 
that  the  proposal  is  in  the  public  interest, 
approves  the  application,  as  amended. 

Approval  is  subject  to  the  FTZ  Act  and  the 
FTZ  Board’s  regulations  (as  revised,  56  FR 
50790-50808, 10/8/91),  including  section 
400.28.  The  Secretary  of  Commerce,  as 
Chairman  and  Executive  Officer  of  the  Board, 
is  hereby  authorized  to  issue  a  grant  of 
authority  and  appropriate  Board  Order. 

W/ierwos,  By  an  Act  of  Congress  approved 
June  18.  1934,  an  Act  To  provide  for  the 
establishment  of  foreign-trade  zones  in  ports 
of  entry  of  the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for  other 
purposes,  as  amended  (19  U.S.C.  81a-81u) 
(the  Act),  the  Foreign-Trade  2U)nes  Board  (the 
Board)  is  authorized  to  grant  to  corporations 
the  privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs  ports  of 
entry; 

Whereas.  The  Board’s  regulations  (15  CFR 
part  400)  provide  for  the  establishment  of 
special-purpose  subzones  when  existing  zone 
facilities  cannot  serve  the  specific  use 
involved; 

Whereas,  An  application  from  the  Indiana 
Port  Commission,  grantee  of  Foreign-Trade 
Zone  177,  for  authority  to  establish  a  special- 
purpose  subzone  for  the  pharmaceutical  and 


nutritional  products  manufacturing  plant 
(four  sites)  of  Mead  Johnson  &  Company,  in 
Evansville  and  Mt.  Vernon,  Indiana,  was 
filed  by  the  Board  on  Octoter  23, 1991,  and 
notice  was  given  in  the  Federal  Register  on 
November  1, 1991  (FTZ  Docket  64-91,  56  FR 
56186); 

Whereas,  The  application  was  amended  on 
July  23, 1992  (56  FR  33318,  7/26192)  to  add 
two  sites;  and. 

Whereas,  The  Board  has  found  that  the 
requirements  of  the  Act  and  the  Board’s 
regulations  are  satisfied  and  that  the 
proposal,  as  amended,  is  in  the  public 
interest; 

Now,  Therefore,  The  Board  hereby 
authorizes  the  establishment  of  a  subzone 
(Subzone  177 A)  for  the  manufacture  of 
pharmaceutical  and  nutritional  products  at 
the  Mead  Johnson  ft  Company  facilities  in 
Evansville  and  Mt.  Vernon,  Indiana,  at  the 
locations  described  in  the  application,  as 
amended,  subject  to  the  FTZ  Act  and  the 
Board’s  regulations  (as  revised,  56  FR  50790- 
50808, 10-8-91),  including  section  400.28. 

Signed  at  Washington,  DC,  this  21st  day  of 
December  1992,  pursuant  to  Order  of  the 
Board. 

Alan  M.  Dunn, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Chairman,  Committee  of 
Alternates,  Foreign-Trade  Zones  Board. 
Attest: 

John  ).  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  92-31886  Filed  12-31-92;  8:45  am) 
BILUNG  CODE  3610-06-M 

(Order  No.  610] 

Resolution  and  Order  Approving  With 
Restrictions  Extension  of  Subzone 
Status;  Foreign-Trade  Zone  Subzones 
44B,  44C,  and  44D 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Resolution 
and  Order. 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  the  application  of 
the  Department  of  Commerce  and  Economic 
Development  of  the  State  of  New  Jersey, 
grantee  of  Foreign-Trade  Zone  44,  Mt.  Olive, 
New  Jersey,  filed  with  the  Foreign-Trade 
Zones  (FTZ)  Board  (the  Board)  on  October 


23, 1992,  requesting  a  time  extension  for  FTZ 
Subzones  44B,  44C,  and  44D  (FTZ  Board 
Order  366, 12/1/87),  located  In  the  northern 
New  Jersey  area,  adjacent  to  the  New  York 
Customs  port  of  entry,  the  Board,  finding  that 
the  requirements  of  the  FTZ  Act  and  the 
Board’s  regulations  would  be  satisfied  and 
that  the  proposal  would  be  in  the  public 
interest  if  the  extension  were  approved  for 
five  years  (to  12/1/97),  subject  to  the 
conditions  contained  in  Board  Order  366, 
hereby  approves  a  time  extension  for  said 
subzones  to  December  1, 1997,  subject  to  the 
conditions  below. 

The  approval  is  subject  to  the  FTZ  Act  and 
the  FTZ  Board’s  regulations  (as  revised,  56 
FR  50790-50808, 10/8/91),  including  section 
400.28,  and  further  subject  to  the  following 
conditions: 

1.  Authority  for  the  subzones  may  be 
further  extended  after  a  review  by  the  Board; 

2.  Foreign  merchandise  admitted  into  the 
subzones  shall  be  monitored  annually  to 
ensure  that  zone  procedures  do  not  cause 
increased  imports;  and, 

3.  IFF  shall  provide  the  FTZ  Board  and  the 
District  Director  of  Customs  annually  with  a 
list  of  merchandise  admitted  to  the  subzones 
in  nonprivileged  foreign  status. 

Signed  at  Washington,  DC,  this  21st  day  of 
December,  1992,  pureuant  to  Order  of  the 
Board. 

Alan  M.  Dunn, 

Assjstanf  Secretary  of  Commerce  for  Import 
Administration,  Chairman,  Committee  of 
Alternates,  Foreign-Trade  Zones  Board. 

Attest: 

John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  92-31887  Filed  12-31-92;  8:45  am) 
BILLING  CODE  3ei»-OS-M 

[Docket  37-92] 

Foreign-Trade  Zone  39 — Dailas/Fort 
Worth,  TX;  Application  for  Subzone, 
Sanden  International  (U.S.A.),  Inc., 

Auto  Air  Conditioner  Manufacturing 
Plant,  Wylie,  TX 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  DFW  International  Airport 
Board,  grantee  of  FTZ  39,  requesting 
special-purpose  subzone  status  for  the 
automotive  air  conditioner 
manufacturing  plant  of  Sanden 
International  (U.S.A.),  Inc.  (Sanden) 
(subsidiary  of  Sanden  Corporation, 
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Japan),  located  in  Wylie,  Texas.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act.  as  amended  (19  U.S.C  81a- 
81u),  and  the  regulations  of  the  Board 
(IS  CFR  part  400).  It  was  formally  filed 
on  December  21. 1992. 

The  Sanden  plant  (437,000  sq.-ft. 
bldg,  on  95  acres)  is  located  at  601 
South  Sanden  Boulevard  in  Wylie 
(Collin  County),  some  24  miles 
northeast  of  downtown  Dallas.  The 
Facility  (34S  employees)  is  used  to 
produce  air  conditioning  compressors, 
evaporator  coils,  and  related 
components  for  use  in  motor  vehicles 
and  heavy  equipment.  The 
manufacturing  process  involves 
machining  and  assembly  of 
compressors,  clutches,  and  evaporator 
coils.  Certain  subcomponents  are 
sourced  fiom  abroad,  including  clutch 
assemblies,  heat  insulators,  electrical 
switches,  coil  covers,  fan/motor 
assemblies,  gaskets,  and  labels  (duty 
rate  range:  3.4%-€.2%).  Such 
subcomponents  represent  some  54 
percent  of  the  finished  compressors’ 
value  and  20  percent  of  the  evaporator 
coils’  value. 

Zone  procedures  would  exempt 
Sanden  from  Customs  duty  payments  on 
the  foreign  parts  used  in  export 
production.  On  its  domestic  sales,  the 
firm  would  be  able  to  choose  the  duty 
rate  that  applies  to  finished  compressors 
(3.4%)  and  evaporator  coils  (2.2%)  for 
the  foreign  material  inputs  noted  above. 
If  the  products  are  shipped  to  auto 
assembly  plants  with  subzone  status, 
the  compressors  would  be  subject  to  the 
finished  auto  duty  rate  (2.5%).  Foreign 
status  merchandise  and  finished 
components  made  for  export  would  also 
be  exempt  from  certain  state  and  local 
ad  valorem  taxes.  The  application 
indicates  that  the  savings  will  help  * 
improve  the  plant's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations  (as  revised,  56  FR  50790- 
50808, 10-8-91),  a  member  of  the  FTZ 
Staff  has  been  appointed  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board’s 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  March  5, 1993.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  March  22, 1993, 

A  copy  of  the  application  and  the 
accompanying  exhibits  will  be  available 


for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Department  of  Commerce  District 
Office,  World  Trade  Center,  suite  170, 
2050  N.  Stemmons  Freeway,  Dallas, 
Texas  75242-0787. 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  room  3716, 
14ffi  Street  &  Constitution  Avenue, 
NW.,  Washington,  DC  20230. 

Dated:  December  22, 1992. 
fohn  ].  Da  Ponte,  )r.. 

Executive  Secretary. 

(FR  Doc.  92-31888  Filed  12-31-92;  8:45  am] 
BILUNG  CODC  3610-0S-1I 


International  Trade  Administration 
[A-a34-804,  A-B21-804,  A-823-8041 

Affirmative  Preliminary  Determinations 
of  Critical  Circumstances:  Ferrosiiicon 
From  Kazakhstan,  the  Russian 
Federation,  and  Ukraine 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  January  4, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  Hardin,  Office  of 
Antidumping  Investigations,  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  482-0371. 

PREUMINARY  DETERMINATION:  On  July  14, 
1992,  petitioners  alleged  that  critical 
circumstances  exist  with  respect  to 
imports  of  ferrosiiicon  from  Kazakhstan, 
tlie  Russian  Federation,  and  Ukraine. 
The  Department  of  Commerce  (the 
E)epartment)  published  its  preliminary 
determinations  of  sales  at  less  than  fair 
value  in  these  investigations  on 
December  29, 1992,  but  inadvertently 
omitted  its  critical  circumstances 
analysis  from  those  determinations. 

Section  733(e)(1)  of  the  Act  provides 
that  the  Department  will  preliminarily 
determine  that  critical  circumstances 
exist  if  we  determine  that  there  is  a 
reasonable  basis  to  believe  or  suspect 
that: 

(A) (i)  There  is  a  history  of  dumping  in 
the  United  States  or  elsewhere  of  the 
class  or  kind  or  merchandise  which  is 
the  subject  of  the  investigation,  or 

(ii)  The  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  merchandise 
which  is  the  subject  of  the  investigation 
at  less  than  its  fair  value,  and 

(B)  There  have  been  massive  imports 
of  the  class  or  kind  of  merchandise 


which  is  the  subject  of  the  investigation 
ever  a  relatively  short  period. 

Regarding  criterion  (A)  above,  we 
normally  consider  either  an  outstanding 
antidumping  order  in  the  United  States 
or  elsewhere  on  the  subject 
merchandise,  or  margins  of  25  percent 
or  more  in  the  case  of  purchase  price, 
and  15  piercent  or  more  in  the  case  of 
exporter  sales  price,  comparisons 
sufficient  to  impute  knowledge  of 
dumping  under  section  733(e)(1)(A)  of 
the  Act.  Since  the  preliminary  dumping 
margins  for  all  exporters  of  ferrosiiicon 
from  Kazakhstan,  the  Russian 
Federation,  and  Ukraine,  ere  in  excess 
of  25  percent,  we  can  impute  knowledge 
under  section  733(e)(1)(A)  of  the  Act. 

Pursuant  to  19  CFR  353.16(f),  wo 
generally  consider  the  following  factors 
in  determining  whether  imports  have 
been  massive  over  a  short  period  of 
time:  (1)  The  volume  and  value  of  the 
imports:  (2)  seasonal  trends  (if 
applicable);  and  (3)  the  share  of 
domestic  consumption  accounted  for  by 
imports. 

Regarding  criterion  (B)  above,  because 
we  did  not  receive  adequate 
questionnaire  responses  from  any  party 
in  Kazakhstan,  the  Russian  Federation, 
or  Ukraine,  we  based  our  preliminary 
determinations  on  best  information 
available  (BIA).  Because  we  did  not 
receive  adequate  questionnaire 
responses,  we  determine  that  imports 
were  massive  over  a  relatively  short 
period  of  time  based  on  BIA. 
Accordingly,  w'e  preliminarily  find  that 
critical  circumstances  do  exist  in  these 
investigations. 

We  will  announce  the  final 
determinations  of  critical  circumstances 
along  with  the  final  antidumping 
determinations  in  these  investigations 
on  March  3, 1992. 

Suspension  of  Liquidation 

In  accordance  with  section  733(e)(2) 
of  the  Act,  we  are  insjtructing  the 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  ferrosiiicon  from 
Kazakhstan,  the  Russian  Federation,  and 
Ukraine,  that  are  entered,  or  withdrawn 
on  or  after  August  30, 1992,  which  is  90 
days  prior  to  December  29, 1992,  the 
date  of  publication  of  the  preliminary 
determinations. 

FTC  Notification 

In  accordance  with  section  733(.0  of 
the  Act,  we  have  notified  the  ITC  of  our 
determinations. 

Public  Comment 

Comments  regarding  these 
preliminary  critical  circumstances 
determinations,  if  any,  should  be 
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included  in  the  case  briefs,  which  are 
currently  due  on  Fdiruary  5, 1993. 

These  detwminaticMis  are  published 
pursuant  to  section  733(f)  of  the  Act  and 
19  CFR  353.15(aK4). 

Dated;  December  24, 1992. 

Alan  M.  Dunn, 

Assistant  Secretoiy  for  Import 
Administration. 

(FR  Doc.  92-31924  Filed  12-31-92;  8:45  am) 
BUXMG  coca  WIO-OS-M 


[A-423-4021 

Industrial  Phosphoric  Add  From 
Belgium;  Determination  Not  To  Revoke 
the  Antidumping  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
action:  Notice  of  determination  not  to 
revdce  the  antidumping  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its 
determination  not  to  revoke  the 
antidumping  duty  order  on  industrial 
phosphoric  add  from  Belgium. 

EFFECTIVE  DATE:  January  4. 1993. 

FOR  FURTHER  MFORMATION  CONTACT: 

John  Kugelman,  Office  d  Antidumping 
Compliance,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  Washington,  DC,  20230; 
telephone:  (202)  482-3601. 
SUPPLEMENTARY  MFORMATION:  The 
Department  of  Commmoe  (the 
Department)  may  revoke  an 
antidumping  duty  order  at  finding, 
pursuant  to  §  353.25(d)(4)  of  the 
Department’s  regulations,  if  no 
interested  party  has  revested  an 
administrative  review  tar  five 
consecutive  annual  anniversary  months 
and  no  interested  party  objects  to  the 
revocation  (19  CFR  353.25(d)(4)(iii) 
(1992)).  We  had  not  receiv^  a  request 
to  conduct  an  administrative  review  of 
the  antidumping  duty  order  on 
industrial  phosphi^ic  add  from 
Belgium  (52  FR  31439,  August  20, 1987) 
for  the  last  four  consecutive  annual 
anniversary  months.  Therefore, 
pursuant  to  §  353.25(dK4)(i)  of  the 
Department’s  regulations,  on  November 
27, 1992,  we  published  in  the  Federal 
Register  a  notice  of  intent  to  revoke  the 
order  and  served  written  notice  of  the 
intent  to  revoke  to  each  interested  party 
on  the  Department’s  service  list. 

On  December  7, 1992,  FMC 
Corporation  and  Monsanto  Company, 
the  petitioners  in  the  original 
antidumping  investigation,  objeded  to 
our  intent  to  revoke  this  antidumping 
duty  order.  Therefore,  because 
interested  parties  have  Directed  to  the 


revocation,  we  no  longer  intmul  to 
revoke  this  antidumping  duty  order. 

Dated:  December  24, 1992. 
loae{di  A.  Spetrlai, 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc.  92-31925  FHed  12-31-92;  8:45  am] 
■HUNG  cooe  3sio-es-M 


[A-791-S02] 

Low^uming  Brazing  Copper  Wire  end 
Rod  From  South  Africa;  Intent  To 
Revoke  Antidumping  Duty  Order 

AGENCY:  Intmnational  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  intent  to  revoke 
antidumping  duty  order. 

SUMMARY:  *rhe  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  duty  order  on 
low-filming  brazing  copper  wire  and  rod 
from  South  Africa.  Interested  parties 
who  object  to  this  revocation  must 
submit  their  comments  in  urriting  no 
later  than  January  31, 1993. 

EFFECTIVE  DATE:  January  4, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Kugelman.  Office  of  Antidumping 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Wa^ngton,  DC  20230, 
telephone;  (202)  482-3601. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  January  29, 1986,  the  Department 
of  Commmce  (the  Department) 
published  an  antidumping  duty  order 
on  low-fumii^  brazing  copper  wire  and 
rod  from  South  Africa  (51  ^  3640).  The 
Department  has  not  received  a  request 
to  conduct  an  administrative  review  of 
this  order  for  the  most  recent  four 
consecutive  annual  anniversary  months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(dK4)  of  ffie  Department’s 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
duty  order. 

Opportunity  to  Object 

No  later  than  January  31. 1993, 
interested  parties,  as  defined  in 
S  353.2(k)  of  the  Department’s 
regulations,  may  object  to  the 
Depaitmmit's  intmit  to  revoke  this 
antidumping  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secr^ry  for  Import  Administration, 


International  Trade  Administration, 
room  B-099,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
vrith  the  Department’s  notice  of 
opportunity  to  request  administrative 
review,  or  object  to  the  Department’s 
intent  to  revoke  by  January  31, 1993,  we 
shall  conclude  that  the  order  is  no 
longer  of  interest  to  interested  pcuties 
and  shall  proceed  with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d)(4)(i). 

Dated:  Decandwr  23, 1992. 

Joeqph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc.  92-31882  Filed  12-31-92;  8:45  am] 
BtUJNO  COOC  3S1S-oa-M 


[A-583-6031 

Stainless  Steel  Cooking  Ware  From 
Taiwan;  Intent  to  Revoke  Antidumping 
Duty  Order 

AGENCY:  Intematimml  Trade 
Administraticm/Import  Administratimi 
Department  of  Commerce. 

ACTION:  Notice  of  intent  to  revoke 
antidumping  duty  atdet. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  duty  order  on 
stainless  steel  cooking  ware  from 
Taiwan.  Interested  parties  who  object  to 
this  revocation  must  submit  their 
comments  in  writing  no  later  than 
January  31. 1993. 

EFFECTIVE  DATE:  January  4, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Kugelman.  C^ce  of  Antidumping 
Compliance.  Intematicaial  Trade 
Administration.  U.S.  Department  of 
Commerce,  Washington.  DC  20230, 
telephcme:  (202)  482-3601. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  January  20, 1987,  the  Department 
of  Commerce  (the  Department) 
published  an  antidumping  duty  order 
on  stainless  steel  cooking  ware  from 
Taiwan  (52  FR  2138).  The  Department 
has  not  received  a  request  to  conduct  an 
administrative  review  of  this  order  for 
the  most  recent  four  consecutive  annual 
anniversary  months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  tJ^  Department’s 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
duty  ordm. 
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Opportunity  to  Object 

No  later  than  January  31, 1993, 
interested  parties,  as  defined  in 
§  353. 2(k)  of  the  Department’s 
regulations,  may  object  to  the 
Department’s  intent  to  revoke  this 
antidumping  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
room  B-099,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Department’s  notice  of 
opportunity  to  request  administrative 
review,  or  object  to  the  Department’s 
intent  to  revoke  by  January  31, 1993,  we 
shall  conclude  that  the  order  is  no 
longer  of  interest  to  interested  parties 
and  shall  proceed  with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d)(4)(i). 

Dated;  December  23, 1992. 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
IFR  Doc.  92-31863  Filed  12-31-92;  8:45  ami 
BILUNQ  CODE  3610-08-M 

[A-58&-8231 

Preliminary  Determinations  of  Sales  at 
Less  Than  Fair  Value  and 
Postponement  of  Final  Determinations 
of  Sales  at  Less  Than  Fair  Value; 
Professional  Electric  Cutting  Tools  and 
Professional  Electric  Sanding/Grinding 
Tools  from  Japan 

AGENCY:  import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  January  4, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Smith,  Office  of  Antidumping 
Investigations,  Import  Administration, 
International  Trade  Administration, 

U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-1766. 

PREUMINARY  DETERMINATIONS:  The 
Department  of  Commerce  (“the 
Department’’)  preliminarily  determines 
that  professional  electric  cutting  tools 
(PECTs)  and  professional  electric 
sanding/grinding  tools  (PESGTs)  ftom 
Japan  are  being,  or  are  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value  (L’TFV),  as  provided  in  section 
733  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act).  The  estimated 
margins  are  shown  in  the  “Suspension 
of  Liquidation’’  section  of  this  notice. 
Also,  the  Department  preliminarily 


finds  that  critical  circumstances  do  not 
exist. 

Case  History 

Since  these  investigations  were 
initiated  on  June  18. 1992,  (57  FR  28483 
June  25, 1992),  the  following  events 
have  occurred: 

On  July  2,  Ryobi,  a  Japanese  exporter 
of  subject  mer^andise,  submitted  a 
letter  of  appearance.  On  July  7,  Hitachi 
did  the  same. 

On  July  13,  the  U.S.  International 
Trade  Commission  (ITC)  issued  an 
affirmative  preliminary  injury 
determination. 

On  July  14,  the  Department  presented 
Section  A  of  the  antidumping  duty 
questionnaire  to  Makita  Corporation, 
Makita  U.S.A.,  Inc.,  and  Makita 
Corporation  of  America  (Makita).  Makita 
accounted  for  at  least  60  jiercent  of  the 
exports  of  PECTs  and  PESGTs  to  the 
United  States. 

On  July  28,  Makita  submitted  its 
Section  A  response.  On  July  31.  Makita 
requested  the  Department  to  use  third 
country  sales  as  a  basis  for  foreign 
market  value  (FMV).  On  August  10,  the 
Department  determined  that  the  home 
market  was  viable  and  therefore  denied 
Makita’s  request  to  use  its  third  country 
sales  as  a  basis  for  FMV. 

Also  on  August  10,  after  considering 
comments  submitted  by  two  interested 
parties,  we  issued  a  decision 
memorandum  regarding  the  instructions 
for  selecting  similar  merchandise.  'These 
instructions  were  included  with 
Sections  B  and  C  of  the  antidumping 
questionnaire  which  was  presented  to 
Makita  on  August  11. 1992.  On  August 
20,  we  issued  to  Makita  a  Section  A 
deficiency  letter.  On  September  3, 
Makita  submitted  its  deficiency 
re^onse. 

On  September  30,  the  Department 
postponed  the  preliminary 
determinations  until  December  28, 1992 
(57  FR  46148  October  7. 1992).  On 
October  5,  Makita  submitted  its 
response  to  Sections  B  and  C  of  the 
antidumping  questionnaire. 

The  Department  issued  supplemental 
sales  questionnaires  to  Makita  in 
October  and  November,  1992.  Makita 
submitted  the  responses  to  these 
supplemental  questionnaires  in 
November  1992. 

On  December  2,  petitioner.  Black  & 
Decker,  alleged  that  critical 
circumstances  exist  with  respect  to 
imports  of  PECTs  and  PESG'Ts  from 
Japan.  Petitioner  requested  that  the 
Department  collect  critical 
circumstances  data  from  Makita,  Ryobi, 
and  Hitachi. 

On  December  8,  the  Department,  in 
order  to  reach  a  critical  circumstances 


determination,  requested  that  Makita 
furnish  shipment  data  concerning  its 
exports  of  PECTs  and  PESGTs  to  the 
United  States  for  the  last  two  years.  As 
only  Makita  is  designated  as  a 
mandatory  respondent  in  these 
investigations,  we  did  not  solicit  this 
data  finm  Ryobi  and  Hitachi.  On 
December  9,  the  Department  issued 
questions  to  Makita  concerning  some  of 
its  proposed  model  matches. 

On  December  10,  Makita  requested 
that,  in  the  event  of  affirmative 
preliminary  determinations  in  these 
investigations,  the  Department  postpone 
the  final  determinations  to  105  days 
after  the  date  of  the  publication  of  the 
affirmative  preliminary  determinations. 
See  the  “Postponement  of  Final 
Determinations’’  section  of  this  notice. 

On  December  14.  Makita  provided  an 
explanation  for  those  model  matches 
identified  in  the  Department’s  December 
9.  letter. 

On  Eiecember  16,  Makita  submitted 
replacement  home  market  databases  in 
response  to  a  Department  request.  'These 
databases  were  submitted  too  late  to  be 
considered  in  fhese  preliminary 
determinations.  In  addition,  petitioner 
submitted  comments  after  December  4, 
which  were  not  considered  in  the 
preliminary  determinations. 

On  December  18. 1992,  Makita  alleged 
that  petitioner  did  not  have  standing  to 
seek  on  behalf  of  the  U.S.  industry  relief 
from  imports  of  the  subject  merchandise 
from  Japan.  'This  allegation  was 
submitted  too  late  to  be  considered  in 
the  preliminary  determinations.  On 
December  22,  Makita  submitted  its 
shipment  data. 

Scope  of  Investigations 

In  the  notice  of  initiations  of  these 
investigations,  the  Department  invited 
interested  parties  to  comment  on  their 
scope.  We  received  comments  fi'om  four 
parties,  Makita,  Ryobi,  Hitachi,  and 
Black  &  Decker,  on  September  4.  On 
September  17,  we  requested  additional 
information  from  the  four  parties.  On 
October  13,  we  received  their  replies. 

On  November  13.  the  Department 
requested  product  characteristic  data 
from  the  three  Japanese  parties  emd 
certain  clarifying  information  from 
Black  &  Decker.  We  received  replies 
from  the  four  parties  by  November  27. 

Having  considered  the  comments  of 
ail  parties,  the  Department  preliminarily 
defines  the  scopes  of  these  proceedings 
as  follows  (See  Memorandum  to  Richard 
W.  Moreland,  Acting  Deputy  Assistant 
Secretary,  December  28, 1992,  for  more 
details).  These  investigations  cover  two 
classes  or  kinds  of  merchandise,  PECTs 
and  PESGTs.  'The  tools  may  be 
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assembled  or  unassembled  and  corded 
or  cordless. 

•  The  term  “electric**  encompasses 
electromedianical  devices,  including 
tools  with  electronic  variable  speed 
features. 

•  The  term  ''assembled"  includes 
unfinished  or  incomplete  articles, 
which  have  the  essential  characteristics 
of  the  finished  or  complete  tool. 

•  The  term  “unassembled"  means 
components,  which  when  taken  as  a 
whole,  can  be  converted  into  the 
finished  or  unfinished  or  incomplete 
tool  through  simple  assembly 
operations,  e.g.,  Uts. 

PECTs  have  blades  or  other  cutting 
devices  used  for  cutting  wood,  metal, 
and  other  materials.  PKJTs  include 
chop  saws,  circular  saws.  Jig  saws, 
reciprocating  saws,  miter  saws,  portable 
band  saws,  cut-off  machines,  shears, 
nibblers,  planers,  routers.  Joiners, 
Jointers,  metal  cutting  saws,  and  similar 
cutting  tools.  PESGTs  have  moving 
abrasive  surfaces  used  primarily  for 
grinding,  scraping,  clewing,  d^urring, 
and  polishing  w(^,  metal,  and  other 
materials.  PESGTs  include  angle 
grinders,  finishing  Sanders,  disc 
Sanders,  mbital  senders,  belt  sanders, 
polishers,  straight  grindws,  die  grinders, 
and  similar  sai^ing/grinding  tools. 

The  products  subject  to  these 
investigations  include  all  hand-held 
PECTs  and  PESGTs  and  certain  bench- 
top,  hand-operated  PECTs. 

•  Hand-operated  tools  are  designed  so 
that  only  the  functional  or  moving  part 
is  held  and  moved  by  hand  while  in 
use,  the  whole  being  designed  to  rest  on 
a  table  top,  bench,  or  other  surface. 

•  Bencn-top  tools  are  small  stationary 
tools  that  can  be  mounted  or  placed  on 

a  table  or  bench.  They  are  generally 
distinguishable  from  other  stationary 
tools  by  size  and  ease  of  movement. 

The  scope  of  the  PECT  investigation 
includes  only  the  following  ben^-top, 
hand-operat^  tools:  cut-ofi  saws;  PVC 
saws;  chop  saws;  cut-ofi  machines, 
currently  classifiable  under  subheading 
8461  of  the  Harmonized  Tariff  Schedule 
of  the  United  States  (HTSUS);  all  types 
of  miter  saivs,  including  slide 
compound  saws,  currently  classifiable 
under  subheading  8465  of  the  HTSUS; 
and  band  savrs  with  detachable  bases, 
also  currently  classifiable  under 
subheading  8465  of  the  HTSUS.  The 
PECT  and  PESCT  investigations  do  not 
include: 

•  Professional  electric  drilling/ 
fastening  tools; 

•  Lawn  and  garden  tools; 

•  Heat  guns; 

•  Paint  and  wallpaper  strippers;  and 

•  Chain  saws,  currently  classifiable 
imder  subheading  8508  of  the  HTSUS. 


Parts  or  components  of  PECTs  and 
PESGTs  when  they  are  imported  as  kits, 
or  as  accessories  imported  together  with 
covered  tools  are  included  within  the 
scope  of  these  investigations. 

“tforded"  and  “cordless’  consumer 
electric  cutting  tools  and  consumer 
electric  sanding/grinding  tools  are  not 
included  within  the  scope  of  these 
investigations.  “Corded"  consumer 
electric  powor  tools  (CEPTs),  which  are 
driven  by  electrical  current  passed 
through  a  power  cord,  are.  for  purposes 
of  these  investigations,  defined  as  power 
tools  which  have  at  least  five  of  the 
following  seven  characteristics: 

(1)  The  predominant  use  of  sleeve  or 
plain  bearings  (i.e..  a  majority  or  greater 
number  of  the  bearings  in  the  tool  are 
sleeve  or  plain  bearing); 

(2)  Spur  or  straight  Mvel  gearing; 

(3)  A  thermo-plastic  Jacketed  power 
supply  cord  with  a  length  of  less  than 
eight  feet; 

(4)  A  power  supply  cord  restrained  by 
a  molded-on  cord  protector; 

(5)  The  absence  of  user-serviceable 
motor  brushes; 

(6)  The  predominant  use  of  non-heat 
treated  transmission  parts  (i.e.,  a 
majority  or  greater  number  of  the 
transmission  parts  in  the  tool  are  not 
heat  treated);  and 

(7)  The  presence  of  only  one  coil  per 
slot  armature.  If  a  “corded"  CEPT 
possesses  only  six  of  the  seven 
characteristics,  then  the  tool  must  have 
at  least  four  of  the  six  characteristics. 

“Cordless”  CEPTS  are  distinguishable 
from  professional  electric  “cordless" 
tools  by  voltage.  We  preliminarily  find 
that  the  voltage  of  "cordless"  CEPTs 
does  not  exce^  7.2  volts. 

We  have  examined  the  comments  of 
all  parties  in  reaching  these  preliminary 
determinations.  Nonetheless,  given  the 
complicated  nature  of  these  issues,  we 
invite  all  parties  to  comment  on  our 
preliminary  determination  of  the  scope 
of  these  proceedings.  We  are  especially 
interested  in  comments  regarding 
criteria  defining  “corded"  professional 
power  tools,  rather  than  “corded" 
CEPTs,  and  additional  criteria  that 
should  be  considered  in  distinguishing 
professioival  and  consumer  cordless 
tools.  Such  comments  should  be 
submitted  to  the  Department  not  later 
than  February  1, 1993. 

PECTs  are  currently  classifiable  under 
the  following  subheadings  of  the 
HTSUS:  8508.20.00.20,  8508.20.00.70, 
8508.20.00.90,  8461.50.00.20, 
8465.91.00.35, 8508.80.00.55  and 
8508.80.00.65.  PESGTs  are  currently 
classifiable  under  the  following 
subheadings  of  the  HTSUS: 
8508.80.00.10,  8508.80.00.15, 
8508.80.00.25, 8308.80.00.35,  and 


8508.80.00.90.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  descriptions  of  the  scopes  of 
these  proceedings  are  dispositive. 

Period  of  InvestigatkMia 

The  period  of  these  investigations 
(POI)  is  from  December  1, 1991,  through 
May  31,1992. 

Such  or  Similar  Comparisons 

We  made  fair  value  comparisons 
using  the  following  such  or  similar 
categories  for  PECTs: 

(1)  Circular  saws  and  hypoid  saws; 

(2)  Hand-held  Jig  saws  and  hand-held 
scroll  saws; 

(3)  Hand-held  reciprocating  saws; 

(4)  Hand-operated  cut-off  saws,  PVC 
saws,  and  chop  saws; 

(5)  Hand-held  band  saws; 

(6)  Hand-held  metal  cutting  saws; 

(7)  Hand-held  cutter  saws,  angle 
cutters,  and  cut-off  machines; 

(8)  Hand-held  planers; 

(9)  Hand-held  trimmers  and  routers; 

(10)  Hand-held  shears  and  nibblers; 

(11)  and  Hand-held  joiners  and 
Jointers; 

(12)  Groove  cutters;  and 

(13)  Other  miscellaneous  groupings. 

We  made  fair  value  comparisons 

using  the  following  such  or  similar 
categories  for  PESGTs: 

(1)  Orbital  and  random  orbit  finishing 
sanders; 

(2)  Belt  sanders; 

(3)  Wheel  sanders; 

(4)  Disc  sanders  and  disc  polishers; 

(5)  Angle  grinders,  disc  grinders, 
angle  sanders,  and  angle  polishers; 

(6)  Straight  grinders  and  die  grinders; 
and 

(7)  Other  miscellaneous  groupings. 

We  based  all  product  comparisons  in 

the  U.S.  and  home  markets  on  sales  of 
similar  merchandise  only  because 
identical  merchandise  was  not  sold  in 
both  markets.  We  selected  similar 
merchandise  by  applying  the  following 
criteria  in  descending  order  of 
importance: 

(1)  Configuration; 

(2)  Corded  vs.  cordless; 

(3)  Capacity; 

(4)  Power, 

(5)  Speed; 

(6)  Housing  material;  and 

(7)  Size. 

In  examining  Makita’s  model 
matches,  we  noted  that  they  did  not 
conform  to  the  instructions  contained  in 
the  questionnaire.  On  December  8, 1992, 
we  informed  Makita  of  these  problems, 
and  on  December  14, 1992,  Makita 
replied  that  it  had  applied  the  “Power" 
criteria  using  volts  and  amps,  rather 
than  the  watts  figure  contained  in  their 
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catalogues.  However,  we  continued  to 
find  mismatched  products,  unafiected 
by  Makita’s  e3q)lanation.  These 
mismatches  are  not  great  in  number,  nor 
do  they  follow  a  consistent  pattern.  We 
have  matched  these  products  correctly 
and  this  issue  will  be  a  focus  of  our 
verification. 

In  addition,  we  excluded  sales  made 
of  one  U.S.  PESGT  model  frcwn  our 
analysis  and  certain  other  miscellaneous 
sales  (e.g.,  sample  sales)  from  our  price* 
to-price  comparisons  because  they 
accounted  for  a  small  percentage  of  U.S. 
sales  and  we  had  adequate  sales 
coverage.  In  pwforraing  its  LTFV 
analysis,  the  Department  is  not  required 
to  examine  every  sales  transaction  made 
by  a  respondent  during  the  POL  19  CFR 
353.42(b). 

Fair  Value  Comparisons 

To  determine  whether  sales  of  PECTs 
and  PESGTs  from  Japan  to  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price 
(USP)  to  the  FMV  at  the  same  levels  of 
trade,  as  specified  in  the  “United  States 
Price”  and  “Foreign  Market  Value” 
sections  of  this  notice.  Although  Makita 
did  not  propose  any  level  of  trade 
comparisons,  we  have  detmmined  that 
comparisons  should  be  made  at  two 
levels  of  trade,  wholesale  and  retail. 

United  States  Price 

We  based  USP  on  exportm  sales  price 
(ESP)  in  accordance  with  section  772(c) 
of  the  Act,  because  the  subject 
merchandise  was  sold  to  unrelated 
purchasers  in  the  United  States  after 
importation  into  the  United  States. 

We  calculated  ESP  based  on  packed, 
delivered  and/or  undelivered  prices  to 
unrelated  customers  in  the  United 
States.  We  made  deductions,  where 
appropriate,  for  discounts,  rebates, 
foreign  brokerage  and  handling,  foreign 
inland  freight,  ocean  freight,  marine 
insurance,  U.S.  duties,  U.S.  brokerage 
and  handling,  and  U.S.  inland  freight  in 
accordance  with  section  772(d)(2)  of  the 
Act.  We  added  to  U.S.  price  payments 
Makita  received  for  drop-ship  fees. 

In  accordance  with  section  772(e)  of 
the  Act,  we  made  additional  deductions, 
where  appropriate,  for  credit  expenses, 
direct  and  indirect  advertising  expenses, 
warranty  expenses,  product  liability 
premium  expenses,  and  indirect  selling 
expenses,  including  inventory  carrying 
costs  and  bad  debt  expenses. 

We  disallowed  an  addition  to  U.S. 
price  for  handling  fees  associated  vrith 
returned  merchandise  claimed  by 
Makita.  Makita  did  not  adequately 
explain  how  this  fee  related  to  the  sales 
being  examined.  If  at  verification,  we 
find  evidence  that  the  returned 


merchandise  should  not  be  considered 
in  our  analysis,  we  will  not  include  it 
in  the  final  determinations. 

In  accordance  with  section 
772(d)(1)(C)  of  the  Act,  we  added  to  net 
unit  price  the  amount  of  value-added 
tax  (VAT)  that  is  not  collected  by  reason 
of  exportation  of  the  merchandise  to  the 
United  States. 

Foreign  Market  Value 

In  order  to  determine  whether  there 
were  sufficient  sales  of  PECTs  and 
PESGTs  in  the  home  market  to  serve  as 
viable  bases  for  calculating  FMV,  we 
compared  the  volume  of  home  market 
sales  of  PECTs  to  the  volume  of  third 
party  country  sales  of  PECTs,.and 
compared  the  volume  of  home  market 
sales  of  PESGTs  to  the  volume  of  third 
country  sales  of  PESGTs,  in  accordance 
with  19  CFR  353.48(a).  Makita  had 
viable  home  markets  with  respect  to 
sales  of  PECTs  and  PESGTs  during  the 
POL 

We  excluded  finm  oiir  analysis 
certain  home  market  sales  claimed  by 
Makita  to  be  outside  the  ordinary  course 
of  trade. 

We  calculated  FMV  based  on 
delivered  prices  to  unrelated  customers 
in  the  home  market.  We  made 
deductions,  where  appropriate,  for 
discounts,  rebates,  inland  freight,  post¬ 
sale  warehousing  expenses,  c^it 
expenses,  and  direct  advertising . 
expenses. 

We  also  deducted  from'FMV  the 
weighted-average  home  market  indirect 
selling  expenses,  including,  where 
appropriate,  advertising  and  inventory 
carrying  costs,  up  to  the  amount  of 
indirect  selling  expenses  and 
commissions  inciirred  on  U.S.  sales,  in 
accordance  with  19  CFR  353.56(b). 

We  made  a  circumstance  of  sale 
adjustment  for  the  difference  between 
VAT  on  home  market  sales  and  that 
which  would  have  been  collected  on 
U.S.  sales  if  the  export  sales  had  beoa 
taxed. 

We  deducted  home  market  packing 
costs  and  added  U.S.  packing  costs. 

Makita  provided  constructed  value 
(CV)  information  for  two  cordless  PECT 
models  sold  in  the  United  States.  In 
submitting  the  CV  information,  Makita 
did  not  follow  the  instructions  in  the 
August  11, 1992,  questionnaire,  which 
required  Makita  to  request  a  CV 
questionnaire  by  contacting  the 
“Official  in  Charge”  if  it  was  unable  to 
make  home  market  comparisons  with  a 
difterence  of  merchandise  adjustment 
within  20  percent.  The  Department 
requires  that  CV  information  be 
submitted  in  response  to  its  own 
questionnaire  so  that  the  information 
can  be  efficiently  used  in  its  analysis. 


Wh«t  informed  that  a  questionnaire 
request  would  be  requi^,  Makita  chose 
not  to  submit  a  request.  Therefore,  we 
did  not  analyze  the  data  and  have 
subsequently  returned  the  CV 
information  to  Makita. 

In  addition,  in  submitting  the  CV 
information,  Makita  claim^  that  these 
two  models  repres«ated  an  insignificant 
pcMTtioa  of  its  total  U.S.  sales  made 
during  the  POI  and  requested  that  we 
exclude  them  from  our  analysis. 
However,  after  examining  the  total 
number  of  sales  transactions  of  these 
two  U.S.  models  during  the  PCX.  we  find 
that  these  sales  were  not  insignificant 
Normally,  we  use  the  highest  calculated 
rate  but  in  this  case  it  was  aberrational. 
Therefore,  as  best  infonnaticHi  available 
(BIA)  in  accordance  with  19  CFR 
353.37,  we  used  the  average  of  the 
positive  margins  calculate  for  reCT 
transactions  for  these  sales.  See.  e.g.. 
Preliminary  Results  and  Termination  in 
Part  of  Antidumping  Duty 
Administrative  Review:  3.5"  Microdisks 
and  Coated  Media  Thereof  from  Japan, 
56  FR  36768  (August  1, 1991). 

Currency  Conversion 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  effect 
on  the  date  of  the  U.S.  sales  as  certified 
by  the  Fedm'al  Reserve  Bank. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  the  informaticm  used 
in  making  our  final  determinations. 

Critical  Circumstances 

Petitioner  alleges  that  “critical 
circumstances”  exist  with  respect  to 
imports  of  PECTs  and  PESGTs  from 
Japan.  Section  733(e)(1)  of  the  Act 
provides  that  there  is  a  reasonable  basis 
to  believe  or  suspect  that  critical 
circumstances  exist  if: 

(A)  (i)  there  is  a  history  of  dumping  in  the 
United  States  or  elsewhm  of  the  class  or 
kind  of  the  merchandise  which  is  the  subject 
of  the  investigation,  or 

(ii)  the  person  by  whom,  or  for  whose 
account,  die  merchandise  was  imported 
knew  or  should  have  known  that  the  exporter 
was  selling  the  merchandise  which  is  the 
subject  of  the  investigation  at  less  than  its  fair 
value,  and 

(B)  there  have  been  massive  imports  of  the 
class  or  kind  of  merchandise  which  is  the 
subject  of  the  investigation  over  a  relatively 
short  period. 

Pursuant  to  19  CFR  353.16(f),  w'e 
generally  consider  the  following  factors 
in  determining  whether  imports  have 
been  massive  over  a  short  period  of 
time: 

(1)  The  volume  and  value  of  the 
imports;  (2)  seasonal  trends  (if 
applicable);  and  (3)  the  share  of 
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domestic  consumption  accounted  for  by 
imports.  See,  e.g..  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 

Certain  Internal-Combustion  Industrial 
Forklift  Trucks  from  Japan,  53  FR 12552 
(April  15, 1988).  To  determine  whether 
imports  have  been  massive,  we 
normally  compare  the  export  volume  for 
the  base  period,  which  is  a  period  of  not 
less  than  three  months  beginning  with 
the  month  the  petition  was  filed 
(provided  that  the  petition  was  filed 
Iwfore  the  mid-way  point  in  the  month), 
with  an  immediately  previous  period  of 
comparable  duration.  Since  the  petition 
was  filed  on  May  29, 1992,  we 
compared  available  U.S.  Customs 
import  data  of  PECTs  and  PESGTs  fi'om 
Japan,  during  the  four  month,  not  three 
month  period  after  the  filing  of  the 
petition  (the  comparison  period).  June 
through  September  1992  (Customs  data 
was  not  available  after  September  1992), 
to  U.S.  Customs  import  data  during  the 
four  month  period  including  the  month 
the  petition  was  filed,  February  through 
May  1992.  Makita’s  company-specific 
shipment  data  was  submitted  too  late  to 
be  considered  for  purposes  of  the 
preliminary  determinations.  It  will, 
however,  be  verified  and  considered  for 
the  final  determinations. 

Under  19  CFR  353.16(f)(2),  unless  the 
imports  in  the  comparison  period  have 
increased  by  at  least  15  percent  over  the 
imports  during  the  base  period,  we  will 
not  consider  the  imports  “massive." 
Based  on  this  analysis,  we  find  that 
imports  of  the  subject  merchandise 
during  the  period  subsequent  to  the 
receipt  of  the  petition  have  not  been 
massive. 

Since  we  do  not  find  that  there  have 
been  massive  imports,  pursuant  to 
section  733(e)(1)(B)  of  the  Act.  we  need 
not  consider  whether  there  is  a  history 
of  dumping  or  whether  there  is  reason 
to  believe  or  suspect  that  importers  of 
this  product  knew  or  should  have 
known  that  it  is  being  sold  at  less  than 
fair  value. 

Therefore,  we  preliminarily  determine 
that  there  is  not  a  reasonable  basis  to 
believe  or  suspect  that  critical 
circumstances  exist  with  respect  to 
imports  of  PECTs  and  PESGTs  firom 
Japan. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  PECTTs  and  PESGTs  fi'om 
Japan  that  are  entered,  or  withdrawn 
hum  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  The 
Customs  Service  shall  require  a  cash 
deposit  or  posting  of  a  bond  equal  to  the 


estimated  preliminary  dumping 
margins,  as  shown  below,  lliis 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice. 


Producer/manufacturer/expocter 

Weighted-aver¬ 
age  margin  per¬ 
centage 

PECTa 

PESGTs 

Makita  Coiporatlon,  Makita 
USA,  Inc.,  and  Makita  Cor- 

41.17 

41.17 

38.96 

38.98 

Alt  Others . 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act.  we  have  notified  the  ITC  of  our 
determinations.  If  our  final 
determinations  are  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  these  preliminary 
determinations  or  45  days  after  our  final 
determinations  whether  imports  of 
PECTs  and  PESGTs  are  materially 
inlming,  or  threaten  material  injury  to, 
the  U.S.  industry. 

Postponement  of  Final  Determinations 

As  stated  above,  in  accordance  with 
19  CFR  353.20(b),  Makita,  which 
accounts  for  a  significant  portion  of  the 
merchandise  covered  by  these 
proceedings,  has  requested  in  writing 
that,  in  the  event  of  affirmative 
determinations,  the  Department 
postpone  the  final  determinations  by  30 
days.  Accordingly,  we  are  postponing 
the  date  of  the  final  determinations  until 
not  later  than  105  days  after  the  date  of 
publication  of  this  notice. 

Public  Comment 

In  accordance  with  19  CFR  353.38, 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration  no  later  than  March  12. 
1993,  and  rebuttal  briefs  no  later  than 
March  17, 1993.  In  accordance  with  19 
CFR  353.38(b),  we  will  hold  a  public 
hearing,  if  requested,  to  afford  interested 
parties  an  opportunity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs.  Tentatively,  the  hearing  will  be 
held  on  March  22. 1993,  at  9:30  a.m.  at 
the  U.S.  Department  of  Commerce,  room 
3708, 14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  room  B-099.  within  ten 
days  of  the  publication  of  this  notice. 


Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  In 
accordance  with  19  CFR  353.38(b),  oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

These  determinations  are  published 
pursuant  to  section  733(f)  of  the  Act  and 
19  CFR  353.15(a)(4). 

Dated:  December  28, 1992. 

Alan  M.  Dunn, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  92-31926  Filed  12-31-92;  8:45  ami 
BNOJNO  CODE  3S10-OS-M 


[C-333-502] 

Deformed  Steel  Concrete  Reinforcing 
Bar  From  Peru;  Determination  Not  To 
Revoke  Countervailing  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 

ACTION:  Notice  of  determination  not  to 
revoke  countervailing  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its 
determination  not  to  revoke  the 
countervailing  duty  order  on  deformed 
steel  concrete  reinforcing  bar  from  Peru. 
EFFECTIVE  DATE:  January  4. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Stroup  or  Maria  MacKay, 
Office  of  Countervailing  Compliance, 
International  Trade  Administration, 

U.S.  Department  of  Commerce, 
Washington,  DC  20230;  telephone:  (202) 
482-0983  or  482-2786, 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  3, 1992,  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  (57 
FR  49691)  its  intent  to  revoke  the 
countervailing  duty  order  on  deformed 
steel  concrete  reinforcing  bar  fiom  Peru 
(50  FR  48819;  November  27, 1985). 
Under  19  CFR  355.25(d)(4)(iii).  the 
Secretary  of  Commerce  will  conclude 
that  an  order  is  no  longer  of  interest  to 
interested  parties  and  will  revoke  the 
order  if  no  interested  party  objects  to 
revocation  or  requests  an  administrative 
review  by  the  last  day  of  the  fifth 
anniversary  month.  We  had  not  received 
a  request  for  an  administrative  review  of 
the  order  for  more  than  four  consecutive 
anniversary  months. 

On  November  18, 1992,  Chaparral 
Steel  Company,  a  domestic  producer  of 
the  subject  merchandise  and  a  petitioner 
in  this  proceeding,  objected  to  our 
intent  to  revoke  the  order.  On  November 
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24, 1992.  Florida  Steel  Corporation,  also 
a  domestic  producer  and  a  petitioner, 
submitted  an  objection  to  our  intent  to 
revoke  the  order.  Because  the 
requirements  of  19  CFR  355.25(d)(4)(iii) 
have  not  been  met,  we  will  not  revoke 
the  order. 

This  notice  is  in  accordance  with  19 
CFR  355.25(d). 

Dated;  December  23, 1992. 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
IFR  Doc.  92-31881  Filed  12-31-92;  8:45  ami 
BILUNCI  CODE  3S10-OS-M 


IC-351-812J 

Rescheduling  of  Public  Hearing: 
Certain  Hot-Roiled  Load  and  Bismuth 
Carbon  Steel  Products  From  Brazil 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  rescheduling  of  a 
public  hearing. 


EFFECTIVE  DATE:  January  4. 1993. 

FOR  FURTHER  INFORIIATION  CONTACT: 

Phil  Pia  or  Laurel  Lynn,  Office  of 
Countervailing  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.  room  4012,  Washington, 
DC  20230;  telephone  (202)  482-2786. 

NOTICE  OF  RESCHEDULING:  In  accordance 
with  19  CFR  355.38(0(1992),  we  will 
hold  a  public  hearing  to  aOprd 
interested  parties  an  opportunity  to 
comment  on  arguments  raised  in  case  or 
rebuttal  briefs.  The  hearing  will  be  held 
at  the  U.S.  Department  of  Commerce, 

.  14th  Street  and  Constitution  Avenue, 
NW.,  room  1412,  Washington,  DC,  on 
January  5. 1993  at  1  p.m.  Parties  should 
confirm,  by  telephone,  the  time,  date 
and  place  of  the  hearings  48  hours  prior 
to  the  scheduled  time. 

The  schedule  for  submission  of  briefs 
is  as  previously  established  with  the 
parties. 

This  notice  is  published  pursuant  to 

\  19  CFR  355.20(b). 

I  Dated:  December  22, 1992. 

I  Rolf  Th.  Lundberg, 

Acting  Assistant  Secretary  for  Import 
Administration. 

,  IFR  Dec.  92-31927  Filed  12-31-92;  8:45  am) 

atLUNC  CODE  3S10-OS-M 


[C-580-602] 

Certain  Stainless  Steel  Cooking  Ware 
From  the  Republic  of  Korea,  Intent  To 
Revoke  Countervailing  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 

ACTION:  Notice  of  intent  to  revoke 
countervailing  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  countervailing  duty  order  on 
certain  stainless  steel  cooking  ware  from 
the  Republic  of  Korea.  Interested  parties 
who  object  to  this  revocation  must 
submit  their  comments  in  writing  not 
later  than  January  31. 1993. 

EFFECTIVE  DATE:  January  4, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Stroup.  Dana  Mermelstein  or 
Maria  MacKay,  Office  of  Countervailing 
Compliance,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  Washington.  DC  20230; 
telephone:  (202)  482-0983  or  482-0984. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  January  20, 1987,  the  Department 
of  Commerce  (“the  Department”) 
published  a  countervailing  duty  order 
on  certain  stainless  steel  cooking  ware 
from  the  Republic  of  Korea  (52  FR 
2140).  The  Department  has  not  received 
a  request  to  conduct  an  administrative 
review  of  this  countervailing  duty  order 
for  four  consecutive  annual  anniversary 
months. 

In  accordance  with  19  CFR 
355.25(d)(4)(iii),  the  Secretary  of 
Commerce  will  conclude  that  an  order 
is  no  longer  of  interest  to  interested 
parties  and  will  revoke  the  order  if  no 
interested  party  objects  to  revocation  or 
requests  an  administrative  review  by  the 
last  day  of  the  fifth  anniversary  month. 
Accordingly,  as  required  by 
§  355.25(d)(4)  of  the  Department’s 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  order. 

Opportunity  to  Object 

Not  later  than  January  31, 1993, 
interested  parties,  as  defined  in 
§  355. 2(i)  of  the  Department’s 
regulations,  may  object  to  the 
Department’s  intent  to  revoke  this 
countervailing  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration. 
International  Trade  Administration, 
room  B-099.  U.S.  Department  of 
Commerce,  Washington,  EXI]  20230. 

If  interested  parties  neither  request  an 
administrative  review  (pursuant  to  the 


Department’s  notice  of  opportunity  to 
request  administrative  review),  nor 
object  to  the  Department’s  intent  to 
revoke  by  January  31, 1993,  we  shall 
conclude  that  the  order  is  not  longer  of 
interest  to  interested  parties  and  ^all 
proceed  with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  355.25(d)(4)(i). 

Dated;  December  24, 1992. 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc.  92-31885  Filed  12-31-92;  8:45  am] 
BtUMO  CODE  961»^DS-M 


[C-583-604] 

Stainless  Steel  Cooking  Ware  From 
Taiwan;  Intent  To  Revoke 
Countervailing  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  intent  to  revoke 
countervailing  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  countervailing  duty  order  on 
stainless  steel  cooking  ware  from 
Taiwan.  Interested  parties  who  object  to 
this  revocation  must  submit  their 
comments  in  writing  not  later  than 
January  31, 1993. 

EFFECTIVE  DATE:  January  4, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Stroup,  Lorenza  Olivas  or 
Maria  MacKay,  Office  of  Countervailing 
Compliance,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
telephone;  (202)  482-0983  or  482-2786. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  January  20, 1987,  the  Department 
of  Commerce  ("the  Department”) 
published  a  countervailing  duty  order 
on  stainless  steel  cooking  ware  from 
Taiwan  (52  FR  2141).  The  Department 
has  not  received  a  request  to  conduct  an 
administrative  review  of  this 
countervailing  duty  order  for  four 
consecutive  annual  anniversary  months. 

In  accordance  with  19  CFR 
355.259d)(4)(iii),  the  Secretary  of 
Commerce  will  conclude  that  an  order 
is  no  longer  of  interest  to  interested 
parties  and  will  revoke  the  order  if  no 
interested  party  objects  to  revocation  or 
,  requests  an  administrative  review  by  the 
last  day  of  the  fifth  anniversary  month. 
Accordingly,  as  required  by 
§  355.25(d)(4)  of  the  Department’s 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  m'der. 
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Opportunity  to  Object 

Not  later  than  January  31, 1993, 
interested  parties,  as  defined  in 
§  355.2(i)  of  the  Department’s 
regulations,  may  object  to  the 
Department’s  intent  to  revoke  this 
countervailing  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
room  B-099,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

If  interested  parties  neither  request  an 
administrative  review  (pursuant  to  the 
Department’s  notice  of  opportunity  to 
request  administrative  review),  nor 
object  to  the  Department’s  intent  to 
revoke  by  January  31, 1993,  wo  shall 
conclude  that  the  order  is  no  longer  of 
interest  to  interested  parties  and  shall 
proceed  with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  355.25(d)(4)(i).  * 

Dated:  December  24, 1992. 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
|FR  Doc.  92-31884  Filed  12-31-92;  8:45  am] 
BIUJNG  CODE  3610-06-M 


IC-357-048] 

Certain  Textiles  and  Textile  Products 
(Men’s  and  Boys’  Woolen  Garments) 
From  Argentina;  Determination  Not  To 
Revoke  Countervailing  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  determination  not  to 
revoke  countervailing  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its 
determination  not  to  revoke  the 
countervailing  duty  order  on  certain 
textiles  and  textile  products. 
speciHcally,  men’s  and  boys’  woolen 
garments,  h-om  Argentina. 

EFFECTIVE  DATE:  January  4, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Stroup,  Lorenza  Olivas  or 
Maria  MacKay,  Office  of  Countervailing 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington  DC  20230; 
telephone:  (202)  482-0983  or  482-1775. 
SUPPLEMENTARY  INFORMATION: 
Background 

On  November  3, 1992,  the  Department 
of  Commerce  published  in  the  Federal 
Register  (57  FR  49691)  its  intent  to 
revoke  the  countervailing  duty  order  on 
certain  textiles  and  textile  mill  products 
from  Argentina  (43  FR  53421;  November 


16, 1978).  Under  19  CFR 
355.25(d)(4)(iii),  the  Secretary  of 
Commerce  will  conclude  that  an  order 
is  no  longer  of  interest  to  interested 
parties  and  will  revoke  the  order  if  no 
interested  party  objects  to  revocation  or 
requests  an  administrative  review  by  the 
last  day  of  the  Rfth  anniversary  month. 
We  had  not  received  a  request  for  an 
administrative  review  of  the  order  for 
more  than  four  consecutive  anniversary 
months. 

On  November  10, 1992,  the 
Amalgamated  Clothing  and  Textile 
Workers  Union,  AFL-CIO,  a,  petitioner 
and  an  interested  party  in  this 
proceeding,  objected  to  our  intent  to 
revoke  the  order.  Because  the 
requirements  of  19  CFR  355.25(d)(4)(iii) 
have  not  been  met,  we  will  not  revoke 
the  order. 

This  notice  is  in  accordance  with  19 
CFR  355.25(d). 

Dated:  December  24, 1992. 

Joseph  A.  Spetrini,  > 

Deputy  Assistant  Secretary  for  Compliance. 
|FR  Doc.  92-31880  Filed  12-31-92;  8:45  am) 
BILUNG  CODE  KIO-OS-M 


National  Oceanic  and  Atmospheric 
Administration 

Coastal  Zone  Management;  Federal 
Consistency  Appeal  by  Robert  E. 

Harris  From  an  Objection  by  the  New 
York  State  Department  of  State 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration, 

Commerce. 

ACTION:  Notice  of  decision. 

On  December  2, 1992,  the  Secretary  of 
Commerce  (Secretary)  issued  a  decision 
in  the  consistency  appeal  of  Robert  E. 
Harris  (Appellant).  1'he  Appellant  had 
applied  to  the  U.S.  Army  Corps  of 
Engineers  (Corps)  for  a  permit  to 
construct  a  dock  with  18  slips  behind 
his  property  on  the  shore  of  the  Hudson 
River  in  Rensselaer,  New  York.  In 
conjunction  with  the  Federal  permit 
application,  the  Appellant  submitted  to 
the  Corps  for  review  by  the  New  York 
State  Department  of  State  (State),  the 
State  of  New  York’s  coastal  management 
agency,  under  section  307(c)(3)(A)  of  the 
Coastal  Zone  Management  Act  of  1972, 
as  amended  (CZMA),  16  U.S.C. 
1456(c)(3)(A).  a  certiRcation  that  the 
proposed  activity  is  consistent  with  the 
State’s  federally-approved  Coastal 
Management  Program  (CMP). 

On  September  28, 1990,  the  State 
objected  to  the  Appellant’s  consistency 
certiRcation  for  the  proposed  project  on 
numerous  grounds  including  that  the 
proposed  project  is  not  in  accordance 


with  the  State’s  CMP  policies  and 
objectives  of  facilitating  the  siting  of 
water  dependent  uses  and  facilitates  on 
or  adjacent  to  coastal  waters.  Under 
CZMA  section  307(c)(3)(A)  and  15  CFR 
930.131,  the  State’s  consistency 
objection  precludes  the  Corps  from 
issuing  a  permit  for  the  activity  unless 
the  Secretary  Rnds  that  the  activity  is 
either  consistent  with  the  objectives  or 
purposes  of  the  C21MA  (Ground  I)  or 
necessary  in  the  interest  of  national 
security  (Ground  II).  The  Appellant 
based  his  appeal  on  Ground  I. 

Upon  consideration  of  the 
information  submitted  by  the  Appellant, 
the  State,  and  interested  Federal 
agencies,  the  Secretary  made  the 
following  Rndings  pursuant  to  15  CFR 
930.121(d):  The  alternative  proposed  by 
the  State  of  constructing  a  small  dock 
with  eight  slips  for  the  recreational  use 
of  the  Appellant  and  his  tenants  was  a 
reasonable,  available  alternative  that 
would  be  consistent  with  the  State’s 
CMP.  Accordingly,  the  proposed  project 
is  not  consistent  with  the  objectives  or 
purposes  of  the  CZMA.  Because  the 
Appellant’s  proposed  project  failed  to 
satisfy  all  of  the  requirements  of  Ground 

I,  the  Secretary  did  not  override  the 
State’s  objection  to  the  Appellant’s 
consistency  certiRcation.  Consequently, 
the  proposed  project  may  not  be 
permitted  by  Federal  agencies.  Copies  of 
the  decision  may  be  obtained  from  the 
contact  person  listed  below. 

FOR  ADDITIONAL  INFORMATION  CONTACT: 
Angelica  G.  Fleites,  Law  Clerk,  OfRce  of 
the  Assistant  General  Counsel  for  Ocean 
Services,  National  Oceanic  and 
Atmospheric  Administration.  U.S. 
Department  of  Commerce,  1825 
Connecticut  Avenue,  NW„  suite  603, 
Washington.  DC  20235,  (202)  606-4200. 

Federal  Domestic  Assistance  Catalog  No. 

II. 419  Coastal  Zone  Management  Program 
Assistance. 

Dated:  December  23, 1992. 

Thomas  A.  Campbell, 

General  Counsel. 

[FR  Doc.  92-31896  Filed  12-31-92;  8:45  am) 
BILLING  CODE  SSUMW-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Bangladesh 

December  29, 1992. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 
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ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  December  29, 1992 

FOR  FURTHER  WFORMATXM  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATXIN: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.Q  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  carryforward  and  swing. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonii^d  Tariff 
Sch^ule  of  the  United  States  (see 
Federal  Register  notice  56  FR  60101, 
published  on  November  27, 1991).  Also 
see  57  FR  1146,  published  on  January 
10. 1992. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 

).  Hayden  Boyd 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

December  29, 1992. 

Commissioner  of  Customs, 

Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner.  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  January  7, 1992,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  man¬ 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textiles  and  textile  products,  produced 
or  manufactured  in  Bangladesh  and  exported 
during  the  twelve-month  period  which  began 
on  February  1, 1992  and  extends  through 
January  31, 1993. 

Effective  on  December  29, 1992  .  you  are 
directed  to  amend  further  the  directive  dated 
January  7, 1992  to  adjust  the  limits  for  the 
following  categories,  as  provided  under  the 
terms  of  the  current  bilateral  agreement 


between  the  Governments  of  the  United 
States  and  People’s  Republic  of  Bangladesh: 


'Th*  IhTilM  hsM  nol  bMn  sdlualad  to  acoourt  tor  any 
knpoita  axported  altor  January  31, 1902. 


The  Conunittee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  afbirs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 

J.  Hayden  Boyd 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

IFR  Doc.  92-31921  Filed  12-31-92;  8:45  am) 
BttJLMG  CODE  36ie-On-F 

Amendment  of  Export  Visa 
Requirements  for  Certain  Cotton  and 
Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  in  Hong 
Kong 

December  29, 1992. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  amending 
visa  requirements. 

EFFECTIVE  DATE:  January  1, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anne  Novak.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202) 482-4212. 

SUPPLEMENTARY  MFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  existing  export  visa  arrangement 
between  the  Governments  of  the  United 
States  and  Hong  Kong  is  being  amended 
to  require  a  visa  for  women's  and  girls’ 
cotton  and  man-made  fiber  trousers, 
breeches  and  shorts  in  part-Categories 
348-K  (knit),  348-W  (woven),  648-K 
(knit)  and  648-W  (woven),  produced  or 
manufactured  in  Hong  Kong  and 
exported  from  Hong  Kong  on  and  after 
January  1, 1993. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23. 1992).  Also 
see  48  FR  2400,  published  on  January 


19, 1983  and  51  FR  27235,  oublished  on 
July  30. 1986. 

|.  Hayden  Boyd, 

Acting  Chairman.  Committee  for  the 
Implementation  (^Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  29, 1992. 

Commissioner  of  Customs, 

Department  of  the  Treosuiy,  Washington.  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  January  14, 1983,  as 
amended  on  July  25. 1986,  by  the  Chainnan, 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  directed  you  to 
prohibit  entry  of  certain  cotton,  wool,  man¬ 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textiles  and  textile  products,  produced 
on  manufoctured  in  Hong  Kong,  for  which 
the  Government  of  Hong  Kong  has  not  issued 
an  appropriate  visa. 

Effective  on  January  1, 1993,  you  are 
directed  to  amend  further  the  January  14, 

1983  directive  to  require  an  export  visa  for 
shipments  of  cotton  and  man-made  fiber 
textile  products  in  the  following  part- 
categories,  produced  or  manufactured  in 
Hong  Kong  and  exported  from  Hong  Kong  on 
and  after  January  1, 1993: 

Catagoiy  HTS  nuirben 

346-K .  Knit  trousen,  breeches  and  shorts— 

All  HTS  numbers  In  Category  348. 
except  those  In  Category  348-W. 

348-W .  Woven  trousers,  breeches  and 

shorts— Only  6204.12.0030. 

6204.19.3030.  6204.22.3040, 

6204.22.3050,  6204.29.4034, 

6204.62.3000.  6204.62.4005. 

6204.62.4010.  6204.62.4020, 

6204.62.4030.  6204.62.4040, 

6204.62.4050,  6204.62.4055, 

6204.62.4065.  6204.69.3010, 

6204.69.9010,  6210.502035, 

621120.1550,  621120.6010, 

6211.42.0030  and  6217.90.0050. 

648-X .  KfiN  trousers,  breeches  and  shorts— 

All  HTS  numbers  in  Category  648, 
except  those  in  Category  646-W 

648-W .  Woven  trousers,  breeches  and 

shorts— Only  HTS  numbers 

6304.23.0040,  620423.0045, 

6204.29.2020.  6204.29.2025. 

6204.29.4308.  6204.632000, 

6204.63.3000,  620463.3510, 

6204.63.3530.  620463.3532. 

6204.63.3540,  6204.692510, 

6204.89.2530.  6204.69.2540. 

6204.602560,  6204.69.3030. 

6204.692030.  6210.50.1035. 

i  6211.20.1555,  821120.6030, 

I  6211 .43.0040  and  6217.90.0060. 

Also  effective  January  1, 1993  the  merged 
Category  347/348  visa  shall  no  longer  be 
accepted  for  goods  produced  or 
manufactured  in  Hong  Kong  and  exported 
from  Hong  Kong  on  and  after  January  1, 1993. 
All  shipments  of  goods  in  Category  347  and 
Category  348  produced  or  manufactured  in 
Hong  Kong  and  exported  from  Hong  Kong  on 
and  after  January  1. 1993  must  be  visaed  as 
Category  347,  348-K  or  348-W  and  not  as 
merged  Category  347/348. 
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Shipments  entered  or  withdrawn  from 
warehonee  according  to  this  directive  which 
are  not  accompanied  by  an  appropriate 
export  visa  shall  be  denied  entry  and  a  new 
visa  must  be  obtained. 

The  Cnmmittae  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fcil  within  the  foreign  affairs 
exception  to  the  rulemaking  provisiom  of  5 
U.S.a  553(a)(1). 

Sincerely, 

).  Hayden  Bo3fd, 

Acting  Chairman.  Committee  for  the 
Implementatkm  of  Textile  Agreements. 

[FR  Doc.  92-3193ft  Filed  12-30-92;  10:46 
am] 

aiujNS  CODE  saia-on-w 


Anno«Mic«fnent  of  Import  Raatraint 
UmKa  for  Cartainofton,  Wool  and  Marv* 
Mada  Fiber  TextRa  Producta  Produced 
or  Manufactured  in  the  United  Mexican 
States 

December  28, 1992. 

AGENCY:  Conunittee  for  the 
Implementation  Textile  Agreemmits 
(OTA). 

ACnON:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits  for  the  new  agreement  year. 

EFFECTIVE  DATE:  January  1, 1993. 

FOR  FURTHER  BtfORMATlON  CONTACT: 

Anne  Novak,  International  Trade 
Speciatist,  Olfica  erf  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482—4212.  For  infeamation  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  eacii  Customs  port  or 
call  (202)  927-6711.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  MFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  Bilateral  Cotton,  Wool  and  Man- 
Made  Fiber  Textile  Agreement  of 
February  13, 1988,  as  amended  and 
extended,  establishes  limits  for  the 
period  beginning  on  January  1, 1993  and 
extending  through  December  31, 1993. 

In  the  iMter  published  below,  the 
Quurman  of  CTTA  directs  the 
Cennmissioner  of  Customs  to  establish 
limits  for  the  1993  agreement  period, 
including  certain  cat^ories  subject  to 
the  Special  Regime.  Sublimits  and 
separate  limits  for  Normal  Regime 
categories  are  estdilisbed  for  products 
whi^  are  not  sabject  to  the  terms  of  the 
Special  Regime. 

A  copy  of  the  current  bilateral  textile 
agreement  is  available  from  the  Textiles 
Division,  Bureau  of  Economic  and 


Business  Affairs,  U.S.  Departmmt  of 
State,  (202)  647-3889w 

A  description  of  the  textile  wid 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELAT1CH4:  Textile  and  Apparel 
Categories  writh  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976. 
published  on  November  23, 1992). 

Requirements  for  participatkin  in  the 
Special  Regime  Program  are  available  in 
Federal  Ragisternotices  53  FR  15724, 
published  on  May  3, 19B8;  53  FR  32421, 
published  on  August  25, 1988;  53  FR 
49346,  published  on  De^mber  7, 1988; 
and  FR  50425,  published  on  December 
6, 1989. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pmsuant 
to  it  are  not  designed  to  implen^t  ri) 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provTsions. 

J.  Hayden  Boyd 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  fanplementarien  ef  TextOe 

Agreements 

December  28, 1992. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Deer  Commissioner.  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956. 
as  amended  (7  U.S.C  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  It  Geneva  on  December  20; 
1973,  as  further  extosded  on  July  31. 1991; 
pursuant  to  the  Bilateral  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Agreement  of 
February  13, 1988,  as  amended  and 
extended,  between  the  Governments  of  the 
United  States  and  tbs  United  Kfexican  States; 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  htech  3, 1972,  as 
amended,  3ron  are  directed  to  psohibU, 
effective  on  January  1, 1993,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  frir  consumption 
of  cotton,  wool  and  man-made  flber  textile 
products  in  the  following  categories, 
produced  or  manufacture  in  Mexico  and 
expiorted  during  die  twelve-month  period 
beriming  on  January  1, 1993  and  extending 
through  December  31, 1993,  in  excess  of  the 
following  levels  of  restraint: 


Category 

Twetve-monSi  restiainc  Hmit 

Group  1 

218-220,  225-227, 
313-326.611-617 
and  625-629,  as  a 
group. 

Subtevais  in  Group  1 

218  .  _  _  _ 

53,586,720  square  ineteis. 

1,1 18,925  squara  melew. 
16.674,224  squaio  rnetefo 
29,775,400  square  meters. 
14,887,700  square  meters, 
square  matera 

219  . . 

313  _ _ _ 

317 _ _ _ 

326  _ 

2,237,864  square  melaia 

Category 

TVielve  month  leslrainthwtl 

IndMdual  Umtts  not  In 
agroup 

300/301/607-Y’  . . 

8,337,112  kilograms  at 
which  not  more  than 
4,525,861  kMograms  shali 
be  In  category  300. 

334M34 - 

150,000  dezao. 

335  (Special  Ragbag 

135,000  doam. 

336«36  (Special  Ha- 

476.406  dozen. 

gone). 

338/338«38«30  (Spa- 

1,400,000  dozen. 

cWRsgiew), 

34(V640  (Speciei  Re- 

481 J62  dozen. 

gOn^ 

341/641  (SpedatRs- 

800,000  dozen. 

gOnak 

34^642  (Speciat  Re- 

300,000  dozaa 

gone). 

347/348«47/648  (Spe- 

4,500,000  dozaa 

dal  Regime). 

351/651  (SpecW  Re- 

350,000  dozen. 

glow). 

352/652  (Spedel  Re- 

2,800j0(»  dozen. 

gime). 

359-OB59-C*  (Spe- 

1,800,000  kUognms. 

dal  Regime). 

363 _ _ 

;  5,500.000  numbers. 

410  . .: _ 

397,160  square  meters. 

433  - 

lljOOOdoean. 

435  (Special  Regime 

20.000  dozort. 

443  . . . 

113485  numbers. 

604-A* _ 

2,004,897  kilograms. 

604-0i«67-0-* _ _ 

1,257,056  MIograma 

633  (Special  Regtow) 

100.000  doaeit 

635  (Special  Regimel 

300,000  dozen. 

643  - - - - 

155,556  nomtwra 

669-a* _ 

744/444  klograrne. 

670  . .  . 

3UOOO;OOOkllogiam3 

Normal  Regime  Cat- 
egory 

(Not  SUbjBCt  to  Itw 

Spadat  Reginw) 

.335  (suWImlt) . . 

35,000  dozen 

336/636  (SubOmlt) ....... 

238,203  dozen. 

33a/33ai6a8/63» 

650,000  dozen. 

(subNmitK 

340«40  (sudimid _ 

120.436  dozan. 

341/841  . . 

700,000  dozen  o(  which  no 
more  Own  315.204  dozer 
sha«  be  In  Categoite 
341-V/641-Y* 

342/642  . . . 

119,102  dozen. 

347/348/647/648  . 

650,000  dozen. 

351/651  _ 

75,000  dooen. 

352/652  _ 

1,905326  dozea 

359-C/6S9-C 

250,000  kliogiema 

(8ub«mit). 

435  - 

12300  doizen. 

633  (sublimit) , . 

10,000  dozen. 

835  . . 

153396  dozen. 

’CategonM  300  and  301;  CaWoary  eci7-Y:  only  KTS 
numbw*  5500.53.0030  mtS  5500.53.0000. 

^CMOoiy  35a-Cc  onW  KTS  numbm  Siaa43.a010; 
6109.42.2^,  5103.40  3014.  5104.62.1010,  5104.12.1020. 
6104.60.3010,  6114.20.0042,  5114^0.0046.  6114^0.0052. 
6203.42.2005.  6203.42.2010.  6203X2.2000,  6204.62^005, 
6204.62.2010,  621T.32.00QT,  6211.32.0010,  6211^2.0025, 
621 1X20007  and  tBI  t.azaOlO;  Calagwy  660-C:  onV  HTS 
numbara  61002a006S,  6103.43^015,  6103.412020; 

6103.43.2025,  6103.40.200a  6ia3.49.303a  6104.6ai0ia 
aioioaieea  ei04oai03a  aio4.6atooa  0104.503014, 
5114.30.3044.  6114.30.3064,  620a43.200a  6203X3^010. 
620a43.2090.  6203.49.1005,  6203.49.1010,  6203.4ai(»0. 
6204.63.15(0.  62046ai5ia  6204.60.1006,  a20*.eaiOia 
e2iai0.4015.  6211330007.  e21t33.00ia  8211.330017. 
6211.430007  and  6211.43.0013 
^Caiaooiy  604-A:  only  KTS  numbar  S600.32.0C0a 
^Catagora  604-0;  at  HTS  maatwia  mmetS  580332.0000 
(Caiagory  «>4-A);  CaMocyy  607-0:  aH  KTS  numbata  aacapi 
MOolaOCOQ  and  5600.530060  (Calagiwy  607-Vl 
^Catagocy  660-8:  only  HTS  awnbam  030631.0020  and 
6305.30.00d0. 

*Cataoory  341-Y;  only  HTS  numbaw  6204122.3060, 
620630.3010  etd  6206  303030:  Calagary  641-Y;  one  HTS 
rtunYWfS  620433.0060,  6204303030,  6203403910  and 
6203403023 

Imports  cfaargsd  to  these  cat^ory  Kraits  far 
the  period  Jamnry  t,  199Z  trough  December 
31, 1992  shall  be  charged  against  thoM  levels 
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of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  United  Mexican  States. 

The  bilateral  agreement  establishes 
separate  treatment  for  products  in  certain 
categories.  Those  products  which  are  made  of 
U.S.  formed  and  cut  fabric  are  subject  to  the 
Special  Regime  and  to  the  category  limits 
listed  in  this  directive.  Those  products  which 
are  exported  from  Mexico  to  the  United 
States  under  provisions  of  the  Special 
Regime  on  and  after  January  1. 1993  must  be 
accompaniued  by  a  properly  certified  Form 
ITA-370P. 

Any  shipment  for  entry  under  the  Special 
Regime  Program  which  is  not  accompanied 
by  a  valid  and  correct  certification  and 
Shippers  Export  Declaration  (Form  FTA- 
370P)  in  accordance  with  the  provisions  of 
the  certification  requirements  established  in 
the  directive  of  August  22, 1988,  as  amended, 
shall  be  denied  entry.  Invoices  visaed  for 
Special  Regime  shall  include  only  products 
that  are  subject  to  the  Special  Regime  or 
entry  will  be  denied. 

Shipments  of  products  in  categories 
covert  by  the  Special  Regime,  but  that  are 
not  subject  to  the  Special  Regime,  are  subject 
to  the  applicable  limits  and  sublimits  listed 
in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

).  Hayden  Boyd 

Acting  Cbairwan,  Committee  for  the 
Implementation  of  Textile  Agreements. 

(FR  Doc.  92-31922  Filed  12-31-92;  8:45  am) 
BIUJNC  CODE  361(M)R-F 

Soliciting  Public  Comment  on  Bilateral 
Negotiations  During  1993 

December  28, 1992. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Announcement. 

SUPPLEMENTARY  INFORMATION; 

The  U.S.  Government  anticipates 
holding  negotiations  during  1993 
concerning  expiring  bilateral 
agreements  covering  certain  cotton, 
wool,  man-made  filrar,  silk  blend  and 
other  vegetable  Hber  textiles  and  apparel 
from  China  (December  31, 1993), 
Colombia  (£)ecember  31, 1993),  Costa 


Rica  (December  31, 1993),  Czech  and 
Slovak  Federal  Republic  (May  31, 1993), 
Dominican  Republic  (December  31, 
1993),  Egypt  (December  31, 1993), 
Guatemala  (December  31, 1993 — 
Categories  340/640  only),  Hungary  • 
(December  31, 1993),  India  (December 

31, 1993),  Jamaica  (December  31, 1993), 
Korea  (De<%mber  31, 1993),  Macau 
(December  31, 1993),  Mauritius 
(September  30, 1993),  Nepid  (December 

31, 1993),  Pakistan  (December  31, 1993), 
Poland  (December  31, 1993), 

Philippines  (December  31, 1993), 
Romania  (December  31, 1993),  Thailand 
(December  31, 1993),  Turkey  (December 

31. 1993) ,  United  Arab  Emirates 
(December  31, 1993)  and  Uruguay  (June 

30. 1993) .  (The  dates  noted  in 
parenthesis  are  the  expiration  dates  of 
the  agreements.) 

Anyone  who  wishes  to  comment  or 
provide  data  or  information  regarding 
these  agreements,  or  to  comment  on 
domestic  production  or  availability  of 
textiles  and  apparel  affected  by  these 
agreements,  is  invited  to  submit  such 
comments  or  information  in  10  copies  to 
J.  Hayden  Boyd,  Acting  Chairman, 
Committee  for  the  Implementation  of 
Textile  Agreements,  U.S.  Elepartment  of 
Commerce,  Washington,  DC,  20230; 
ATTN:  Helen  L.  LeGrande.  The 
comments  received  will  be  considered 
in  the  context  of  the  consultations  held 
with  respect  to  these  agreements. 

Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted.in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  room 
H3100,  U.S.  Department  of  Commerce, 
14th  and  Ckinstitution  Avenue,  NW., 
Washington,  DC.  Further  comment  may 
be  invited  regarding  particular 
comments  or  information  received  from 
the  public  which  the  (Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreements 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  “a  foreign 
affairs  function  of  the  United  States.” 

J.  Hayden  Boyd, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

(FR  Doc.  93-31923  Filed  12-31-93;  8:45  am| 
BILLING  CODE  SSIO-OR-F 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  Uet;  Addition* 

agency:  Committee  for  Purchase  from 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  Procurement  List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  a  commodity  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  February  3, 1993. 
ADDRESSES:  Committee  for  Purchase 
from  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3.  suite  403, 
1735  Jefierson  Davis  Highway, 

Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman.  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  June 
12,  August  28,  November  16  and  20, 
1992,  the  Committee  for  Purchase  from 
People  Who  Are  Blind  or  Severely 
Disabled  published  notices  (57  FR 
25023, 39190,  54062  and  54774)  of 
proposed  additions  to  the  Procurement 
List. 

After  coasideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  produce 
the  commodity  and  provide  the 
services,  fair  market  price,  and  impact 
of  the  addition  on  the  current  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  commodity  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

1  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  or  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodity  or  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  or  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C  43-48c)  in 
connection  with  the  commodity  or 
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services  proposed  fw  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodity  and  services  are  hereby 
added  to  the  Procurement  List; 

Commodity 

Cap,  Knit.  8405-01-006-1074 
Services 

Conuniuary  Shelf  Stocking  end  Custodial, 
Naval  Station,  Treasure  Island,  Calitamia 
Grounds  Maintenanoe,  U.S.  Army  Reserve 
Center.  6401  Imperial  Drive,  Waco,  Texas 
janitorial/pistodial.  Veterans  Outreach 
Center,  500  Walnut  Street.  McKeesport. 
Pennsylvania 

Janitorial/Custodial,  Veterans  Outreach 
Center.  954  Penn  Avenue,  Pittsburg, 
F^nsytvanla 

Janitorial/Custodial,  U.S.  Army  Reserve 
Center,  6401  Imperial  Drive,  Waco,  Texas 
Janitorial/Custodial,  Army  National  Guard 
Readiness  Center,  111  South  George  Mascm 
Drive.  Artington,  Virginia 
Mailroom  OperatioD,  IRS  Computing  Center, 
Route  9  and  Needy  Road,  M^insburg, 
West  Virginia 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addiUon  or  options  exercised  under 
those  contracts. 

Beverly  L.  Milkman, 

Executive  Director. 

IFR  Doc.  92-31928  Filed  12-31-92;  8:45  am) 
eajJNG  cooc  ssaa-ss-M 


Additions  to  ths  Procursmenl  List; 
CotTScUon 

In  the  document  appearing  on  page 
57423  of  FK  Doc.  92-29469  in  the  issue 
of  December  4. 1992  under 
Supplementary  Information:  In  the  third 
paragraph  the  following  sentence 
should  be  inserted  after  the  first 
sentence:  The  contractor  did  not  receive 
the  previous  contract  for  the  pads,  so  it 
cannot  be  considered  dependent  on 
continuous  Government  contracts  for 
them. 

Beverly  L.  Milkman, 

Executive  Director. 

IFR  Doc.  92-31931  Filed  12-31-92;  8:45  ami 
BH.UNG  cooc 


Procurement  List  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  additions  to 
procurement  list. 

I  SUMMARY:  The  Committee  has  received 

proposals  to  add  to  the  Prociuement  List 
commodities  to  be  furnished  by 
nonproht  agencies  employing  persons 


who  are  blind  or  have  other  severe 
disabilities. 

COMMENTS  MUST  BE  RECEIVEO  ON  ON 
BEFORE:  February  3, 1993. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  suite  403, 
1735  Jefferson  Davis  Highway. 

Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT; 
Beverly  Milkman.  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION;  This 
notice  is  published  pursuant  to  41 
U.S.C  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  ccmiments  on 
the  possible  impact  of  the  propiosed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (excei^  as 
otherwise  indicated)  will  he  required  to 
procure  the  commodities  listed  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  adverse  impact  on  the  ciurent 
contractors  for  the  commodities. 

3.  The  action  will  resuH  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
proposed  for  addition  to  the 
Pro^rement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certific^on 
on  which  they  are  providing  additional 
information. 

It  is  proposed  to  add  the  following 
commodities  to  the  Procurement  List  for 

firoduction  by  the  nonprofit  agency 
isted: 

Commodities 

Floorboard,  Wood,  2510-01-067-2630; 
Nonprofit  Agency:  Hardeman  County 
Developmental  Services  Center, 
Bolivar,  Tennessee 
Rail.  Target  Framing,  6920-01-E02— 
1996,  Requirements  for  the  U.S. 
Marine  Corps,  Parris  Island,  SC); 


Nonprofit  Agency;  Walterboro 
Vocational  RehaMlitation  Center, 
Walterboro,  South  Carolina 
Cradle,  Military  Fuel  Can.  7240-01- 
318-5222;  Nonprofit  Agency:  Knox 
County  Association  for  Retarded 
Citizens,  Knoxville,  Tennessee 
Yard  News,  QPO  Program  ClOl-S, 
7690-0O^SH-0046  (Requirements 
for  the  Government  Printing  Office, 
Washington.  DC  only);  Nonprofit 
Agency;  Lt.  Joseph  P.  Kennedy 
Institute,  Wadiington,  DC 
Beverly  L.  MiUoMn, 

Executive  Director. 

IFR  Doc.  92-31929  Filed  12-31-92;  8:45  ami 
BILUNQ  COpg  Tl  M 


Procurement  List;  Propoeed  Addition 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  addition  to 
procurement  list. 

SUMMARY:  The  Committee  has  received  a 
proposal  to  add  to  the  Procurement  List 
a  commodity  to  be  furnished  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

COMMENTS  MUST  BE  RECEIVEO  ON  OR 
BEFORE:  February  3. 1993. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  suite  403, 
1735  Jefferson  Davis  Highway, 

Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman.  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persems 
an  opportunity  to  submit  ctnnments  cm 
the  possible  impact  of  the  proposed 
action. 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodity  listed  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were; 

1.  The  action  will  not  result  in  any 
additional  reporting,  reewdkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  tlm  small 
organizatiems  that  will  furnish  the 
commodity  to  the  Government. 
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2.  The  action  will  result  in 
authoriung  small  entities  to  furnish  the 
commodity  to  the  Government. 

3.  There  are  no  known  regulatcny 
alternatives  which  would  accomp^h 
the  objectives  of  the  Javits-Wagner- 

O  Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity 
proposed  for  addition  to  the 
Procmrement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

It  is  proposed  to  add  the  following 
commodity  to  the  Procurement  List  for 
production  by  the  nonprofit  agency 
listed: 

Towel,  Paper,  Decomposable,  7930-00- 
NIB-0020;  Nonprofit  Agency:  East 
Texas  Lighthouse  for  the  Blind,  Tyler, 
Texas 

Beverly  L.  Milkman, 

Executive  Director. 

IFR  Doc.  92-31930  Filed  12-31-92;  8:45  am) 
BILUNO  CODE  6S2fr-3S-M 


coMMOomr  futures  trading 

COMMISSION 

Chicago  Board  of  Trade  ProposM^  to 
Register  Certain  Non-Member  Officiate 
of  Member  Firms  and  To  Require 
Membership  of  Certain  Non-Member 
Parent  Rrms 

AGENCY:  Commodity  Futures  Trading 
CommissicMi. 

ACTION:  Extension  of  comment  period. 

SUMUARY:  On  October  7. 1992,  the 
Commissi(Hi  published  in  the  Federal 
Register  a  notice  of  a  proposed  new 
Chicago  Board  of  Trade  (“CBT”) 
Regulation  230.03  which  would 
establish  procedures  requiring 
registration  of  certain  non-member 
officials  of  member  firms  and 
application  for  membership  by  certain 
non-member  parent  firms.  57  FR  46151. 
The  comment  period  on  the  proposed 
new  regulation  originally  was  s^eduled 
to  expire  on  November  6, 1992, 
however,  on  that  date  the  Commission 
extended  the  comment  period  until 
December  21, 1992.  57  FR  53887 
(November  13, 1992). 

The  Futures  Industry  Association 
("FIA”)  and  the  CBT  have  both 
requested  that  the  public  comment 
period  for  CBT  Regulation  230.03  be 
extended  so  that  the  FIA  and  CBT  could 
fully  address  the  issues  raised  by  the 
proposal. 

In  order  to  ensure  that  all  interested 
parties  have  an  opportunity  to  submit 
meaningful  comments,  the  Commission 


has  determined  to  grant  a  31-d8y 
extension  of  the  comment  period  for  the 
CBT’s  proposal. 

DATES:  Comments  must  be  submitted  by 
January  21, 1993. 

FOR  FURTHER  INFORMATION  CONTACT. 
David  P.  Van  Wagner,  Special  Counsel, 
Division  of  Trading  and  Markets, 
Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW., 
Washington,  DC  20581.  Telephone: 

(202) 254-8955. 

Issued  in  Washington,  DC  on  December  28, 
1992  by  the  Commission. 

Alan  L.  Seifert, 

Deputy  Director. 

IFR  Doc.  92-31897  Piled  12-31-92;  8:45  am) 
saxiNQ  CODE  nsi-oi-N 


Chicago  Board  of  Trade  Proposal  to 
Assign  the  Catastrophe  Inauranca 
Futures  Contracts  to  the  Agricultural 
and  Associated  Market  Category 

AGENCY:  Ccnnmodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  proposed  contract 
market  rule  changes. 

SUMMARY:  The  Chicago  Board  of  Trade 
(“CBT”)  has  submitted  proposed  rule 
amendments  which  would  assign  the 
Catastrophe  Insurance  (“Q”)  futures 
contracts  to  the  Agricultural  and 
Associated  Market  (“AAM”)  category.* 
Acting  pursuant  to  the  authority 
delegated  by  Commission  Regulations 
140.96,  the  Director  of  the  Division  of 
Trading  and  Markets  has  determined  to 
publish  the  CBT  proposal  for  public 
comment  The  Division  believes  that 
publication  of  the  CBT  projiosal  is  in 
the  public  interest  and  will  assist  the 
CcHxunission  in  considering  the  views  of 
interested  persons. 

DATES:  Comments  must  be  received  on 
or  before  February  3. 1992. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Clarence  Sanders,  Attorney,  Division  of 
Trading  and  Markets,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW,  Washington,  DC  20581. 
Telephone  (202)  254-8955. 
SUPPLEMENTARY  MFORMATKM: 

I.  Description  of  Proposed  Rule 
Amendments 

By  a  letter  dated  November  24, 1992, 
the  CBT  submitted  proposed  rule 
amendments  pursuant  to  section  5a(12) 
of  the  Commodity  Exdiange  Act  ("Act”) 


’  On  November  16, 1992,  the  Commission 
designeied  the  CBT  as  •  omtiact  market  in  separate 
bitures  and  options  contracts  in  National 
Catastrophe  Insurance,  Eastrnn  Catastrophe 
Insurance,  Midwestern  Catastrophe  Insurance,  and 
Western  Catastrophe  bsuranca. 


and  Commissiod  Regulation  1.41(c) 
which  would  assign  the  Cl  futures 
contracts  to  the  AAM  category.  Each  of 
the  Cl  contractors  is  based  upon  and 
settled  according  to  an  index 
constructed  from  insurance  loss  data. 

Under  existing  CBT  Rule  290.00,  each 
futures  and  options  contract  must  be 
assigned  to  one  of  four  market 
categories:  the  Index,  Debt  and  Energy 
Market  (“IDEM”),  Government 
Instrument  Market  (“GIM”),  Commodity 
C^ticHis  Market  (“COM”),  and  AAM 
categories.  Assignment  of  a  contract  to 
one  of  these  four  market  categories 
entitles  holders  of  trading  interests  in 
that  particular  market  category  to  trade 
the  newly  assigned  contract.  Thus, 
although  Q  futurae  contracts  may  be 
considered  “index”  contracts,  under  the 
CBT  proposal  the  Cl  futures  contracts 
would  be  assigned  to  the  AAM  category, 
and  holders  of  IDEM  interests  would  be 
ineligible  to  trade  the  Q  futures 
contracts. 

Upon  assignment  of  the  Q  futures 
contracts  to  the  AAM  category,  trading 
eligibility  would  be  determine  by 
reference  to  CBT  rules  governing  trading 
rights  of  holders  of  voting  membership 
interests — full  and  associate  members. 
Full  members  are  eligible  to  trade  all 
CBT  contracts  and  associate  members 
are  eligible  to  trade  all  contracts 
assigned  to  the  IDEM,  GIM,  and  COM 
market  categoriee.  However,  because  the 
CBT  has  n(4  implemented  the  AAM 
market  category,  and  there  are  no  AAM 
interest  holders,  assignment  of  Q 
futures  contracts  to  the  AAM  category 
ultimately  would  reserve  the  Cl  futures 
contracts  exclusively  for  trading  by  full 
membws.  Assignment  to  the  AAM 
cat^ory  would  not  have  any  effect 
immediately  because  the  CBT  separately 
has  granted  temporary  trading  privileges 
in  Cl  futinres  contracts  to  Ase^ate 
Members  for  a  period  of  five  years  and 
to  IDEM,  GIM  and  (X^  members  fcnr  a 
period  of  three  years. 

n.  Request  for  Conunmits 

The  Commission  requests  comments 
on  any  aspect  of  the  CBTs  proposed 
rule  amendments  that  members  of  the 
public  believe  may  raise  issues  under 
the  Act  or  Commission  regulations. 

Copies  of  the  proposed  rule  and 
relat^  materials  are  available  for 
inspiectioD  at  the  Office  of  the 
Secretariat.  Commodity  futures  Trading 
Commission,  2C33  K  Street  NW., 
Washington,  DC  20581.  Copies  also  may 
be  obtained  through  the  Office  of  the 
Secretarial  at  the  above  address  or  by 
telephoning  (202)  254-6314.  Some 
materials  may  be  subject  to  ctmfidential 
treatment  pursuant  to  17  CFR  145.5  or 
145.9. 
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Any  person  interested  in  submitting 
written  data,  views,  or  arraments  on  die 
proposed  amended  rule  stiould  send 
such  comments  to  Jean  A.  Webb. 
Secretary.  Commodity  Futiures  Trading 
Commission.  2033  K  Street  N.W. 
Washington.  DC.  20581.  by  the  specified 
date. 

Issued  in  Washington.  DC.  on  December 
28. 1992. 

Alan  L.  Seifert. 

Deputy  Director. 

|FR  Doc.  92-31898  Filed  12-31-92;  8:45  am] 
■aiJNO  CODE  asBi-ei-ai 


DEPARTMENT  OF  DEFENSE 

Public  Information  CoUactlon 
Requirement  Submitted  to  OMB  for 
Review 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperworic  Reduction  Act  (44  U.S.C. 
chapter  35). 

Title.  Applicable  Form,  and  Applicable 
OMB  Contra/  Number:  Development 
of  A  DoD  Interest  Measure 
Type  of  Request:  New  collection 
Average  Burden  Hours/Minutes  Per 
Response:  1.019  hours 
Responses  Per  Respondent:  1 
Number  of  Respondents:  4650 
Annual  Burden  Hours:  4738 
Annual  Responses:  4650 
Needs  and  Uses:  By  February  of  1995. 
the  DoD  needs  to  replace  a 
commercially  purchased  inventory 
that  is  now  us^  in  the  DoD  Student 
Testing  Program.  This  data  collection 
will  allow  for  the  development  of  an 
interest  inventory  according  to 
professionally  accepted  development 
standards. 

Affect  Public:  Individuals  or 
households:  state  or  local 
governments 
Frequency:  One  time 
Respondent’s  Obligation:  Voluntary 
OMB  Desk  Officer:  Mr.  Edward  C. 
Springer.  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent 
to  Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  room  3235.  New  Executive 
Office  Building.  Washington.  DC 
20503. 

DOD  Clearance  Officer:  Mr.  William  P. 
Pearce.  Written  request  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Pearce,  WHS/ 
DIOR.  1215  Jefferson  Davis  Highway, 
suite  1204.  Arlington.  Virginia  22202- 
4302. 


Dated:  December  29, 1992. 

L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

(FR  Doc.  92-31904  Filed  12-31-92;  8:45  ami 
BRUNO  COOC  MIO-ai-M 


Office  of  the  Secretary 

Department  of  Defbnae  Wage 
Committee;  Cloeeci  Meetings 

Pursuant  to  the  provisions  of  section 
10  of  Public  Law  92-463,  the  Federal 
Advisory  Committee  Act.  notice  is 
hereby  given  that  a  meeting  of  the 
Department  of  Defense  Wage  Committee 
will  be  held  on  Tuesday.  February  2. 
1993;  Tuesday.  February  9, 1993; 
Tuesday.  February  16, 1993;  and 
Tuesday,  February  23, 1993,  at  2  p.m.  in 
room  800.  Hoffinan  Building  #1. 
Alexandria,  Virginia. 

The  Committee’s  primary 
responsibility  is  to  consider  and  submit 
recommendations  to  the  Assistant 
Secretary  of  Defense  (Force  Management 
and  Personnel)  concerning  all  matters 
involved  in  the  development  and 
authorization  of  wage  schedules  for 
Federal  prevailing  rate  employees 
pursuant  to  Public  Law  92-392.  At  this 
meeting,  the  Committee  will  consider 
wage  survey  specifications,  wage  survey 
data,  local  wage  survey  committee 
reports  and  recommendations,  and  wage 
schedules  derived  therefrom. 

Under  the  provisions  of  section  10(d) 
of  Public  Law  92-463,  meetings  may  be 
closed  to  the  public  when  they  are 
"concerned  with  matters  listed  in  5 
U.S.C.  552b.*'  Two  of  the  matters  so 
listed  are  those  "related  solely  to  the 
internal  personnel  rules  and  practices  of 
an  agency."  (5  U.S.C.  552b.  (c)  (2)),  and 
those  involving  "trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential"  (5  U.S.C.  552b.  (c)  (4)). 

Accordingly,  the  Deputy  Assistant 
Secretary  of  Defense  (Qvilian  Personnel 
Policy/^ual  Opportunity)  hereby 
determines  that  all  portions  of  the 
meeting  will  be  closed  to  the  public 
because  tbe  matters  consider^  are  ' 
related  to  the  internal  rules  and 
practices  of  the  Department  of  Defense 
(5  U.S.C.  552b.  (c)  (2)),  and  the  detailed 
wage  data  considered  were  obtained 
from  officials  of  private  establishments 
with  a  guarantee  that  the  data  will  be 
held  in  confidence  (5  U.S.C.  552h(c) 

(4)). 

However,  members  of  Jhe  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Committee’s  attention. 


Additional  information  concerning 
this  meeting  may  be  obtained  by  writing 
the  Chairman.  Etepartment  of  Defense 
Wage  Committee,  room  3D264.  'The 
Pentagon.  Washington.  1X3.  20310. 

Dated:  December  29. 1992. 

LM.  B]mum. 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 

(FR  Doc.  92-31905  Filed  12-31-92;  8:45  am] 
BNUNO  CODE  SaiE-M-M 


Department  of  the  Army 

Army  Science  Board;  Cloeed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  20-22  January  1993. 

Time  of  Meeting:  1200-1700,  20  January; 
and  0800-1700,  21-22  January. 

Place:  Ft.  Monmouth,  NJ. 

Agenda:  The  Army  Science  Board  Ad  Hoc 
Pane!  on  "Space  Systems  and  Fuhiie  Army 
Operations”  will  meet  for  discussions 
focussed  on  current  operational  concepts,  the 
Army  Long-range  Plan  for  Space  and 
associated  technologies.  This  meeting  will  be 
closed  to  the  public  in  accordance  with 
section  552b.(c)  of  title  5,  U.S.C.,  specifically 
subparagraph  (1)  thereof  and  title  5.  U.S.C. 
Appendix  2,  subsection  10(d).  The  classified 
and  non-classified  information  to  be 
discussed  will  be  so  inextricably  intertwined 
so  as  to  preclude  opening  any  portion  of  the 
meeting.  The  ASB  Administrative  Officer, 
Sally  Warner,  may  be  contacted  for  further 
information  (703)695-0781. 

Sally  A.  Warner, 

Administrative  Officer,  Army  Science  Board. 
[FR  Doc.  92-31878  Filed  12-31-92;  8:45  am) 

BHUNQ  CODE  1710-0^41 


DEPARTMENT  OF  EDUCATION 

Notice  of  Propoaed  Information 
Collection  Requeete 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUtMlARY:  The  Director,  Information 
Resources  Management  Service,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  R^uction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  F^ruary 
3. 1993. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
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Attention:  Dan  Chenok:  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW..  room  3208,  I*tew  ^ecutive 
Office'Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Cary  Green,  Department 
of  Education,  400  Maryland  Avenue, 
SW.,  room  5624,  Regional  Office 
Building  3,  Washington,  DC  20202- 
4651. 

FOR  FURTHER  INFORMATION  CONTACT:  Cary 
Green  (202) 708-5174. 

SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Management 
Service,  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
ofitce,  contains  the  following;  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3j  Frequency  of  collection;  (4) 

The  affected  public;  (5)  Reporting 
burden;  and/or  (6).  Recordkeeping 
burden;  and  (7)  Abstract.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Cary  Green  at  the  address 
specified  above. 

Dated:  December  28, 1992. 

Wallace  McPherson, 

Acting  Director,  Information  Besources 
Management  Service. 

Office  of  Postsecondary  Education 

Type  of  Review.*  New 
Title:  ^udent  Assistance  General 
ProvisitHis.  InteriocuU^  Appeals 
Frequency:  Oi  Occasion 
Affected  Public:  Businesses  or  other  for- 
profit;  non-profit  institutions;  small 
businesses  or  organizations 
Reporting  Burden: 

Responses:  30 

Burden  Hours:  240 
Recordkeeping  Burden: 

Recordkeepers:  0 

Burden  Hours:  0 

Abstract:  The  Department  must 
provide  an  administrative  appeal 


procedure  for  disputes  regarding  audit 
claims  and  enforcement  actions  against 
instituticHis  of  higher  educaticm  in  the 
student  financial  aid  programs.  The 
information  will  be  used  to  consider 
appeals  to  the  Secretary  in  these 
proceedings. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  New 
Title:  Second  Followup:  Beginning 
Postsecondary  Students 
Longitudinal  Study  Field  Test  and 
Full-Scale  Survey 
Frequency:  Biennially 
Affected  Public:  Individuals  or 

households;  businesses  or  others  for 
profit;  non-profit  institutions;  small 
businesses  or  organizations 
Reporting  Burden: 

Responses:  1,345 
Burden  Hours:  859 
Recordkeeping  Barden: 

Recordk^pers:  0 
Burden  Hours:  0 
Abstract:  This  study  will  collect, 
analyze,  and  report  data  about  first-time 
entering  postsecondary  students  in 
academic  year  1988-89  and  1989-90. 

Office  of  Policy  and  Planning 

Type  of  Review:  Revision 
Title:  Even  Start  Evaluation 
Frequency:  Semi-annually 
Affected  Public:  Individuals  m* 
households;  state  or  local 
governments 
Reporting  Burden: 

Responses:  22,717 
Burden  Hours:  15,276 
Recordkeeping  Burden: 

Recordkmpers:  0 
Burden  Hours:  0 

Abstract:  This  collection  will  analyze 
and  report  data  on  all  Even  Start  local 
grantees  that  started  their  projects  in 
1989  or  1990).  The  Department  will  use 
the  information  for  program  analysis 
and  to  report  to  Congress. 

IFR  Doc.  92-31875  Filed  12-31-92;  8:45  amj 
BILUNQ  CODE  4000-01-41 


DEPARTMENT  OF  ENERGY 

Office  of  Fossil  Energy 
[FE  Docket  No.  90-04-NQl 

Rochester  Gas  and  Oectric  Corp.; 
Rnal  Authorization  To  Export  and 
import  Natural  Gas  To  and  From 
Canada 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 


that  it  has  issued  a  final  order 
authorizing  Rochester  Gas  and  Electric 
Corporation  (RG&E)  to  export  up  to 
227.5  MMcf  of  natural  gas  per  day  to 
Canada  near -St.  Clair.  Michigan,  and  to 
import  from  Canada  near  Grand  Island, 
New  York,  up  to  227.5  MMcf  per  day. 
The  term  of  the  authorization  is  15  years 
beginning  on  the  date  of  RGAE’s  first 
export/import  delivery  on  the  proposed 
Empire  State  Pipeline  system. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  room  3F-0S6,  at 
1000  Independence  Avenue,  SW.. 
Washington,  DC  20585.  The  docket 
room  is  opmi  between  the  hours  of  8 
a.m.  and  4:30  p.m..  Mcmday  through 
Friday,  except  Federal  hofidaya. 

Issued  in  Washington,  DC  on  December  24. 
1992. 

Charles  F.  Vacek, 

Deputy  Assistcatt  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy. 

(FR  Doc.  92-31916  Piled  12-31-92;  8:4S  ami 
BiUJNQ  CODE  aica-at-M 


(FE  DOCKET  NO.  «a-1VNG] 

Selkirk  Cogen  Pertnere,  L.P.^  Long- 
Term  Authorization  To  Import  Natural 
Get  From  Canada 

AGENCY:  Office  of  Fossil  Energy,  DC^ 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
authorization  to  Selkirk  Cogen  Partners, 
L.P.  to  import  up  to  55,000  Kfof  of 
natural  gas  per  day  over  a  15-year 
period  banning  on  the  date  of  first 
delivery  for  use  at  a  new  252  megawatt 
cogeneration  facility  it  is  constructing  in 
Selkirk.  New  York. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  D^ket  Room,  room  3F- 
056  at  the  above  address.  The  docket 
room  is  open  between  the  hours  of  8 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC  on  December  24, 
1992. 

Chorla  F.  Vacek, 

Depu  ty  Assistant  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy. 

[FR  Doc.  92-31918  Filed  12-31-92;  8:45  ami 
MUJiM  CODE  ewe-m-m 
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[Docket  No.  FE-R-7»-43B] 

Electric  and  Gat  UUlitiea  Covered  in 
1993  by  Titles  I  and  III  of  the  Public 
Utility  Regulatory  Policiea  Act  of  1978 
and  Requirements  for  State  Regulatory 
Authoritiee  to  Notify  the  Department  of 
Energy 

AGENCY:  Office  of  Fossil  Energy. 
Department  of  Energy. 
action:  Notice. 

SUMMARY:  Sections  102(c)  and  301(d)  of 
the  Public  Utility  Regulatory  Policies 
Act  of  1978  (PURPA)  require  the 
Secretary  of  Daergy  to  publish  a  list, 
before  the  beginning  of  each  calendar 
year,  identifying  ea^  electric  utility 
and  gas  utility  to  which  titles  I  and  III 
of  PURPA  apply  during  such  calendar 
year.  The  1993  list  is  published  here  as 
two  separate  tabulations.  Appendix  A 
lists  the  covered  utilities  by  State  and 
appendix  B  lists  them  alphabetically. 

Each  State  regulatory  authority  is 
required,  pursuant  to  sections  102(c) 
and  301(d)  of  PURPA,  to  notify  the 
Secretary  of  Energy  of  each  electric 
utility  and  gas  utility  on  the  list  for 
which  such  State  regulatory  authority 
has  ratemaking  authority.  In  addition, 
written  comments  are  requested  on  the 
accuracy  of  the  list  of  electric  utilities 
and  gas  utilities. 

DATCS:  Notifications  by  State  regulatory 
authorities  and  written  comments  must 
be  received  by  no  later  than  4:30  p.m. 
on  February  15, 1993. 

ADDRESSES:  Notifications  and  written 
comments  should  be  forwarded  to: 
Department  of  Energy,  Ofiice  of  Coal 
and  Electricity.  FE-52, 1000 
Independence  Avenue,  SW..  room  3F- 
070,  Docket  No.  FE-R-79-43B, 
Washington.  DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Mintz,  Office  of  Coal  and 
Electricity,  Fossil  Energy,  Department  of 
Energy,  1000  Independence  Avenue. 
SW..  room  3F-070.  FE-52,  Washington. 
DC  20585,  Telephone  202/586-9506. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Pursuant  to  sections  102(c)  and  301(d) 
of  PURPA,  Public  Law  95-617,  92  Stat. 

U-S.C.  2601  et  seq., 
^rrefeiTed  to  as  the  Act)  the 
Dep^y  '  .i  of  Energy  (DOE)  is  required 
to  pul^sh  a  list  of  utilities  to  which 
Titles  I  and  III  of  PURPA  apply  in  1993. 

State  regulatory  authorities  are 
required  by  the  Act  to  notify  the 
Secretary  of  Energy  as  to  their 
ratemaking  authority  over  the  listed 
utilities.  The  inclusion  or  exclusion  of 
any  utility  on  or  firom  the  list  does  not 
afiect  the  legal  obligations  of  such 


utility  or  the  responsible  authority 
under  the  Act. 

The  term  “State  regulatory  authority" 
means  any  State,  including  the  District 
of  Columbia  and  Puerto  Rico,  or  a 
political  subdivision  thereof,  and  any 
agency  or  instrumentality,  which  has 
authority  to  fix,  modify,  approve,  or 
disapprove  rates  with  respect  to  the  sale 
of  electric  energy  or  natural  gas  by  any 
utility  (other  than  such  State  agency).  In 
the  case  of  a  utility  for  which  the 
Tennessee  Valley  Authority  (TVA)  has 
ratemaking  authority,  the  term  “State 
regulatory  authority"  means  the  TVA. 

Title  I  of  PURPA  sets  forth  ratemaking 
and  regulatory  policy  standards  with 
respect  to  electric  utilities.  Section 
102(c)  of  Title  I  requires  the  Secretary  of 
Energy  to  publish  a  list,  before  the 
beginning  of  each  calendar  year, 
identifying  each  electric  utility  to  which 
title  I  applies  during  such  calendar  year. 
An  electric  utility  is  defined  as  any 
person.  State  agency,  or  Federal  agency 
that  sells  electric  energy.  An  electric 
utility  is  covered  by  title  I  for  any 
calendar  year  if  it  had  total  sales  of 
electric  energy  for  purposes  other  than 
resale  in  excess  of  500  million  kilowatt- 
hours  during  any  calendar  year 
beginning  after  December  31. 1975,  and 
before  the  immediately  preceding 
calendar  year.  An  electric  utility  is 
covered  in  1993  if  it  exceeded  the 
threshold  in  any  year  horn  1976  through 
1991. 

Title  III  of  PURPA  addresses 
ratemaking  and  other  regulatory  policy 
standards  with  respect  to  natural  gas 
utilities.  Section  301(d)  of  title  III 
requires  the  Secretary  of  Energy  to 
publish  a  list,  before  the  beginning  of 
each  calendar  year,  identifying  each  gas 
utility  to  which  title  III  applies  during 
such  calendar  year.  A  gas  utility  is 
defined  as  any  person.  State  agency,  or 
Federal  agency,  engaged  in  the  local 
distribution  of  natural  gas  and  the  sale 
of  natural  gas  to  any  ultimate  consumer 
of  natural  gas.  A  gas  utility  is  covered 
by  title  III  if  it  had  total  sales  of  natural 
gas  for  purposes  other  than  resale  in 
excess  of  10  billion  cubic  feet  during 
any  calendar  year  beginning  after 
December  31. 1975,  and  before  the 
immediately  preceding  calendar  year.  A 
gas  utility  is  covered  in  1993  if  it 
exceeded  the  threshold  in  any  year  from 
1976  throueh  1991. 

In  compiling  the  list  published  today, 
the  DOE  revised  the  1992  list  (56  FR 
66310,  December  20, 1991)  upon  the 
assumption  that  all  entities  included  on 
the  1992  list  are  properly  included  on 
the  1993  list  unless  the  DOE  has 
information  to  the  contrary.  In  doing 
this,  the  DOE  took  into  account 
information  included  in  public 


documents  regarding  entities  which 
exceed  the  PURPA  Uiresholds  for  the 
first  time  in  1991.  The  EK)E  believes  that 
it  will  become  aware  of  any  errors  or 
omissions  in  the  list  published  today  by 
means  of  the  comment  process  called 
for  by  this  Notice.  The  DOE  will,  after 
consideration  of  any  comment  and  other 
information  available  to  the  DOE. 
provide  written  notice  of  any  further 
additions  or  deletions  to  the  list. 


n.  Notification  and  Comment 
Procedures 


No  later  than  4:30  p.m.  on  February 
15, 1993,  each  State  regulatory  authority 
must  notify  the  Department  of  Energy  in 
writing  of  each  utility  on  the  list  over 
which  it  has  ratemaking  authority.  Five 
copies  of  such  notification  should  be 
submitted  to  the  address  indicated  in 
the  “ADDRESSES"  section  of  this  Notice 
and  should  be  identified  on  the  outside 
of  the  envelope  and  on  the  document 
with  the  designation  “Docket  No.  FE-R- 
79-43B.”  Such  notification  should 
include: 

1.  A  complete  list  of  electric  utilities 
and  gas  utilities  over  which  the  State 
regulatory  authority  has  ratemaking 
authority; 

2.  legal  citations  pertaining  to  the 
ratemaking  authority  of  the  State 
regulatory  authority:  and 

3.  for  any  listed  utility  known  to  be 
subject  to  other  ratemaking  authorities 
within  the  State  for  portions  of  its 
service  area,  a  precise  description  of  the 
portion  to  which  such  notification 


applies. 

All  interested  persons,  including  State 
regulatory  authorities,  are  invited  to 
comment  in  writing,  no  later  than  4:30 
p.m.  on  February  15, 1993,  on  any  errors 
or  omission  with  respect  to  the  list.  Two 
copies  of  such  comments  should  be  sent 
to  the  address  indicated  in  the 
“ADDRESSES"  section  of  this  Notice  and 
should  be  identified  on  the  outside  of 
the  envelope  and  on  the  document  with 
the  designation  “Docket  No.  FE-R-79- 
43B.”  Written  comments  should  include 
the  commenter’s  name,  address,  and 
telephone  number. 

All  notifications  and  comments 
received  by  the  DOE  will  be  made 
available,  upon  request,  for  public 
inspection  in  the  Freedom  of 
Information  Reading  Room,  room  lE- 
190, 1000  Independence  Avenue.  SW., 
Washington,  DC  20585,  between  the 
hours  of  9  a.m.  and  4  p.m.  Monday 
through  Friday,  except  Federal  holidays. 


III.  List  of  Electric  Utilities  and  Gas 
Utilities 

Appendices  A  and  B  contain  two 
different  tabulations  of  the  utilities  that 
meet  PURPA  coverage  requirements.  As 
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stated  above,  the  inclusion  or  exclusion 
of  any  utility  on  or  from  the  lists  does 
not  affect  its  legal  obligations  or  those 
of  the  responsible  State  regulatory 
authority  under  PURPA. 

Appendix  A  contains  a  list  of  utilities 
which  are  covered  by  PURPA.  These 
utilities  are  grouped  by  State  and  by  the 
regulatory  authority  within  each  State. 
Also  included  in  this  list  are  utilities 
which  are  covered  by  PURPA  but  which 
are  not  regulated  by  the  State  regulatory 
authority.  This  tabulation,  including 
explanatory  notes,  is  based  on 
information  provided  to  the  DOE  by 
State  regulatory  authorities  in  response 
to  the  Etocember  20, 1991,  Federal 
Register  notice  (56  FR  66310)  requiring 
each  State  regulatory  authority  to  notify 
the  DOE  of  each  utility  on  the  list  over 
which  it  has  ratemaking  authority, 
public  comments  received  with  respect 
to  that  notice,  and  information 
subsequently  made  available  to  the 
DOE. 

The  utilities  classified  in  appendix  A 
as  not  regulated  by  the  State  regulatory 
authority  in  fact  may  be  regulated  by 
local  municipal  authorities.  These 
municipal  authorities  would  be  State 
agencies  as  defined  by  PURPA  and  thus 
have  responsibilities  under  PURPA 
identical  to  those  of  the  State  regulatory 
authority.  Therefore,  each  such 
municipality  is  to  notify  the  DOE  of 
each  utility  on  the  list  over  which  it  has 
ratemaking  authority. 

In  appendix  B,  the  utilities  are  listed 
alphabetically,  subdivided  into  electric 
utilities  and  gas  utilities,  and  further 
subdivided  by  type  of  ownership: 
investor-owned  utilities,  publicly- 
owned  utilities,  and  rural  cooperatives. 

The  changes  to  the  1992  list  of  electric 
and  gas  utilities  are  as  follows: 

Additions 

Cap  Rock  Electric  Cooperative,  Inc.  (TX) 
Central  Hudson  Gas  &  Electric  Corporation 

(NY) 

Citizens  Utilities  Company  (AZ) 

Citizens  Utilities  Company  (CO) 

City  of  Fort  Morgan  Gas  Department  (CO) 
ComFurT  Gas,  Incorporated  (CO) 

Dyersburg  Electric  System  (TN) 

Eastern  Colorado  Utility  Company  (CO) 
Granite  State  Electric  Company  (NH) 

Holy  Cross  Electric  Association  (CO) 
Jonesboro  Water  ft  Light  (AR) 

Rocky  Mountain  Natural  Gas,  Division  of  K 

N  Energy,  Inc.  (CO) 

South  Kentucky  Rural  Electric  Cooperative 

(KY) 

Town  of  Ignacio  Municipal  Utilities  (CO) 
Town  of  Rangley  Gas  Department  (CO) 
(Public  Utility  Regulatory  Policies  Act  of 
1978,  Pub.  L  95-617,  92  Stat  3117  et  seq.  (16 
U.S.C.  2601  et  seq. )). 


Issued  in  Washington,  DC  on  December  24, 
1992. 

Charles  F.  Vacek, 

Deputy  Assistant  Secretory,  for  Fuels 
Programs,  Office  of  Fossil  Energy. 

Appendix  A 

All  gas  utilities  listed  below  had 
natural  gas  sales,  for  purposes  other 
than  resale,  in  excess  of  10  billion  cubic 
feet  in  any  year  from  1976-1991. 

All  electric  utilities  listed  below  had 
electric  energy  sales,  for  purposes  other 
than  resale,  in  excess  of  500  million 
kilowatt-hours  in  any  year  from  1976- 
1991. 

State:  Alabama 

Regulatory  Authority:  Alabama  Public 
Service  Commission. 

Gas  Utilities 

Investor-Owned: 

Alabama  Gas  Corporation 
Mobile  Gas  Service  Corporation 

Electric  Utilities 

Investor-Owned : 

Alabama  Power  Company 
The  following  covered  utilities  within 
the  State  of  Alabama  are  not  regulated 
by  the  Alabama  Public  Service 
Commission: 

Electric  Utilities 

Publicly-Owned: 

Athens  Utilities 
Decatm  Electric  Department 
Dothan  Electric  Department 
Florence  Electric  Department 
Huntsvill  Utilities 
Rural  Electric  Cooperatives: 

Cullman  Electric  Cooperative 
Joe  Wheeler  Electric  Membership 
Corporation 
Rural  Electric  System 

State:  Alaska 

Regulatory  Authority:  Alaska  Public 
Utilities  Commission. 

Gas  Utilities 

Investor-Owned 
Enstar  Natural  Gas  Company 

*  Electric  Utilities 

Rural  Electric  Cooperatives: 

Chugach  Electric  Association 
Publicly-Owned: 

Anchorage  Municipal  Light  &  Power 
Department 

State:  Arizona 

Regulatory  Authority:  Arizona 
Corporation  Commission. 

Gas  Utilities 

Investor-Owned : 

Citizens  Utilities  Company 
Southwest  Gas  Corporation 


Electric  Utilities 

Investor-Owned: 

Arizona  Public  Service  Company 
Tuscon  Electric  Power  Company 
Publicly-Owned: 

Trico  Electric  Cooperative,  Inc. 

Rural  Electric  Cooperative: 

Duncan  Valley  Electric  Cooperative, 
Inc. 

The  following  covered  utilities  within 
the  State  of  Arizona  are  not  regulated  by 
the  Arizona  Corpoiution  Commission: 

Electric  Utilities 

Publicly-Owned: 

Salt  River  Project  Agricultural 
Improvement  and  Power  District 

State:  Arkansas 

Regulatory  Authority:  Arkansas 
Public  Service  Commission. 

Gas  Utilities 
Investor-Owned: 

Arkansas-Louisiana  Gas  Company 
Arkansas-Oklahoma  Gas  Corporation 
Arkansas  Western  Gas  Company 

Electric  Utilities 
Investor-Owned: 

Arkansas  Power  and  Light  Company 
Empire  District  Electric  Company 
Oklahoma  Gas  and  Electric  Company 
Southwestern  Electric  Power 
Company 

Rural  Electric  Cooperatives: 

Arkansas  Valley  Electric  Cooperative 
Corporation 

Carroll  Electric  Cooperative 
Corporation 

First  Electric  Cooperative  Corporation 
Mississippi  Covmty  Electric 
Cooperative  Corporation 
The  following  covered  utilities  within 
the  State  of  Arkansas  are  not  regulated 
by  the  Arkansas  Public  Service 
(jommission: 

Electric  Utilities 

Publicly-Owned: 

Jonesboro  Water  &  Light 

North  Little  Rock  Electric  Department 

State:  California 

Regulatory  Authority:  California 
Public  Utilities  Commission. 

Gas  Utilities 
Investor-OWfied: 

Pacific  Gas  and  Electric  Company 
San  Diego  Gas  and  Electric  Company 
Southern  California  Gas  Company 
Southwest  Gas  Corporation 

Electric  Utilities 
Investor-Owned: 

Pacific  Gas  and  Electric  Company 
Pacific  Power  and  Light  Company 
San  Diego  Gas  and  Electric  Company 
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Sierra  Pacific  Power  Company 
Southern  California  Edison  Company 
The  following  covered  utilities  %irithin 
the  State  of  California  are  not  regulated 
by  the  California  Public  Utilities 
Commission: 

Electric  Utilities 
Publicly-Owned: 

Anaheim  Public  Utilities  Department 
Burbank  Public  Service  Department 
Glendale  Pid}lic  Service  Department 
Imperial  Irrigation  District 
Los  Angeles  Department  of  Water  and 
Power 

Modesto  Irrigation  District 
Palo  Alto  Electric  Utility 
Pasadena  Water  and  Power 
Department 

Riverside  Public  Utilities 
Sacramento  Municipal  Utility  District 
Santa  Clara  Electric  Department 
Turlock  Irrigation  District 
Vernon  Municipal  Light  Department 

Gas  Utilities 

Publicly-Owned: 

Long  Beach  Gas  Department 

State:  Colorado 

Regulatory  Authority:  Colorado  Public 
Utilities  Commission. 

Gas  Utilities 

Investor-Owned: 

Citizens  Utilities  Company 
ComFurT  Gas,  Incorporated 
Eastern  Colorado  Utility  Company 
Greeley  Gas  Company 
K  N  Energy,  Incorporated 
Peoples  Natural  Gias  Company 
Public  Service  Company  of  Colorado 
Rocky  Mormtain  Natural  Gas  Division 
of  K  N  Energy.  Inc. 

Publicly-Owned: 

City  of  Colorado  Springs  Department 
of  Public  Utilities 

City  of  Fort  Morgan  Gas  Department 
To-wn  of  Ignacio  Municipal  Utilities 
Town  of  Rangley  Gas  Department 

Electric  Utilities 
Investor-Owned: 

Public  Service  Company  of  Colorado 
West  Plains  Energy 
The  following  covered  utilities  within 
the  State  of  Colorado  are  not  regulated 
by  the  Colorado  Public  Utilities 
Commission: 

Gas  Uulities 

P  ublicly-Owned : 

Colorado  Springs  Department  of 
Utilities  (except  sales  to  another  gas 
utility) 

Electric  Utilities 

Publicly-Owned: 

Colorado  Springs  Department  of 


Public  Utilities 
Rural  Electric  Cooperatives: 

Holy  Cross  Electric  Association 
Intermountain  Rural  Association 
Moon  Lakes  Electric  Association 

State:  Connecticut 

Regulatory  Authority:  Connecticut 
Department  of  Public  Utility  Control. 

Gas  Utilities 
Investor-Owned: 

Connecticut  Natural  Gas  Corporation 
Southern  Connecticut  Gas  Company 
Yankee  Gas  Service  Company 

Electric  Utilities 

Investor-Owned: 

Connecticut  Light  and  Pourer 
Company 

United  Illuminating  Company 
Publicly-Owned: 

Groton  Public  Utilities 

State:  Delaware 

Regulatory  Authority:  Delaware 
Public  Service  Commission. 

Gas  Utilities 
Investor-Owned: 

Delmarva  Power  and  Light  Company 
Electric  Utilities 
Investor-Owned: 

Delmarva  Power  and  Light  Company 
State:  District  of  Columbia 

Regulatory  Authority:  Public  Service 
Commission  of  the  District  of  Columbia. 

Gas  Utilities 

Investor-Owned: 

Washington  Gas  Light  Company 

Electric  Utilities 
Investor-Owned: 

Potomac  Electric  Power  Company 

State:  Florida 

Regulatory  Authority:  Florida  Public 
Service  Commission. 

Gas  Utilities 

Investor-Owned: 

City  Gas  Company  of  Florida 
People  Gas  System 

Electric  Utilities 
Investor-Owned: 

Florida  Power  and  Light  Company 
Florida  Power  Corporation 
Gulf  Power  Company 
Tampa  Electric  Company 
The  Florida  Public  Service 
Commission  has  rale  structure 
jurisdiction  over  the  foiiov/ing  utilities: 
Publicly-Owned : 

Gainesville  Regional  Utilities 
Jacksonville  Electric  Company 


Kissimme  Utility  Authority 
Lakeland  Department  of  Electric  and 
Water 

Ocala  Electric  Authority 
Orlando  Utilities  Commission 
Tallahassee,  City  of 
Rural  Electric  Cooperatives: 

Clay  Electric  Cooperative 
Lee  County  Electric  Cooperative 
Sumter  Electric  Cooperativa,  Inc. 
Withlacoochee  River  Electric 
Cooperative 

State:  Georgia 

Regulatory  Authority:  Georgia  Public 
Service  Commission. 

Gas  Utilities 

Investor-Owned: 

Atlanta  Gas  Light  Company 
United  Cities  Gas  Company 

Electric  Utilities 

Investor-Owned: 

Georgia  Power  Company 
Savannah  Electric  and  Power 
Company 

The  following  utilities  within  the 
State  of  Georgia  are  not  regulated  by  the 
Georgia  Public  Service  Commission: 

Electric  Utilities 

Publicly-Owned: 

Albany  Water,  Gas  &  Light 
Commission 

Dalton  Water,  Light  &  Sink 
Rural  Electric  Cooperatives: 

Cobb  Electric  Membership 
Corporation 

Flint  Electric  Membership 
Corporation 

GreyStone  Power  Electric 
Membership  Corporation 
Jackson  Electric  Membership 
Corporation 

North  Georgia  Electric  Membership 
Corporation 

Sawnee  Electric  Membership 
Corporation 

Walton  Electric  Membership 
Corporation 

State:  Hawaii 

^  Regulatory  Authority:  Hawaii  Public 
Utilities  Commission. 

Electric  Utilities 
Investor-Owned: 

Hawaii  Electric  Light  Company,  Inc. 
Hawaiian  Electric  Company.  Inc. 
Maui  Electric  Company,  Ltd. 

State:  Idaho 

Regulatory  Authority:  Idaho  Public 
Utilities  Commission. 

Gas  Utilities 

Investor-Owned: 

Intermountain  Gas  Company 
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Washington  Water  Power  Company 
Electric  Utilities 

Investor-Owned: 

Idaho  Power  Company 
PaciHc  Power  and  Li^t  Company 
Utah  Power  and  Light  Company 
Washington  Water  Power  Company 

State:  Illinois 

Regulatory  Authority:  Illinois 
Commerce  Commission. 

Gas  Utilities 

Investor-Owned: 

Central  Illinois  Light  Company 
Central  Illinois  Public  Service 
Company 

Illinois  Power  Company 
lowa-Illinois  Gas  and  Electric 
Company 

North  Shore  Gas  Company 
Northern  Illinois  Gas  Company 
Panhandle  Eastern  Pipeline  Company 
Peoples  Gas,  Light,  and  Coke 
Company 

Electric  Utilities 

Investor-Owned: 

Central  Illinois  Light  Company 
Central  Illinois  Public  Service 
Company 

Commonwealth  Edison  Company 
Interstate  Power  Company 
lowa-Illinois  Gas  and  Electric 
Company 

Union  Electric  Company 
The  following  covered  utility  within 
the  State  of  Illinois  is  not  regulated  by 
the  Illinois  Commerce  Commission: 

Electric  Utilities 
Publicly-Owned: 

Springfield  Water,  Light  and  Power 
Department 

State:  Indiana 

Regulatory  Authority:  Indiana  Utility 
Regulatory  Commission. 

Gas  Utilities 

Investor-Owned: 

Indiana  Gas  Company 
Northern  Indiana  Public  Service 
Company 

Southern  Indiana  Gas  and  Electric 
Company 
Publicly-Owned: 

Citizens  Gas  and  Coke  Utility 

Electric  Utilities 

Investor-Owned: 

Indiana  and  Michigan  Power 
Company 

Indianapolis  Power  and  Light 
Company 

Northern  Indiana  Public  Service 
Company 
PSI  Energy 


Southern  Indiana  Gas  and  Electric 
Company 
Publicly-Owned: 

Richmond  Power  and  Light 

State:  Iowa 

Regulatory  Authority:  Iowa  Utilities 
Board. 

Gas  Utilities 

Investor-Owned: 

Interstate  Power  Company 
Iowa-Electric  Light  and  Power 
Company 

lowa-Illinois  Gas  and  Electric 
Company 

Iowa  Southern  Utilities  Company 
Midwest  Gas,  Division  of  Iowa  Public 
Service  Company 
Peoples  Natural  Gas  Company, 
Division  of  UtiliCorp  United,  Inc. 
United  Cities  Gas  Company,  Great 
River  Division 

Electric  Utilities 

Investor-Owned: 

Interstate  Power  Company 
Iowa  Electric  Light  and  Power 
Company 

lowa-Illinois  Gas  and  Electric 
Company 

Iowa  Power  Incorporated 
Iowa  Southern  Utilities  Company 
IPS  Electric,  Division  of  Iowa  Public 
Service  Company 
Union  Electric  Company 
Rural  Electric  Cooperatives: 

Linn  County  RECA 
The  Iowa  Utilities  Board  has  service 
and  safety  regulation  over  the  following 
utilities: 

Publicly-Owned 
Muscatine  Power  and  Water 
Omaha  Public  Power  District 

State:  Kansas 

Regulatory  Authority:  Kansas  State 
Corporation  Commission. 

Gas  Utilities 

Investor-Owned: 

Anadarko  Production  Company 
Arkansas-Louisiana  Gas  Company 
Greeley  Gas  Company 
KN  Energy,  Incorporated 
KPL  Gas  ^rvico 

Panhandle  Eastern  Pipeline  Company 
Peoples  Natural  Gas  Company, 
Division  of  UtiliCorp  Unit^ 

United  Cities  Gas  Company 

Electric  Utilities 
Investor-Owned: 

Empire  District  Electric  Company 
Kansas  City  Power  and  Light 
Company 

Kansas  Gas  and  Electric  Company 
KPL  Gas  Service 
Southwestern  Public  Service 


Company 

West  Plains  Energy,  Division  of 
UtiliCorp  United 
Rural  Electric  Cooperatives: 

Midwest  Energy  Incorporated 
The  following  covered  utility  within 
the  State  of  Kansas  is  not  regulated  by 
the  Kansas  State  Corporation 
Commission: 

Electric  Utilities 
Publicly-Owned: 

Kansas  City  Board  of  Public  Utilities 

State:  Kentucky 

Regulatory  Authority:  Kentucky 
Public  Service  Commission. 

Gas  Utilities 

Investor-Owned: 

Columbia  Gas  of  Kentucky,  Inc. 
Louisville  Gas  and  Electric  Company 
Union  Light,  Heat  and  Power 
Company 

Western  Kentucky  Gas  Company 
Electric  Utilities 

Investor-Owned: 

Kentucky  Power  Company 
Kentucky  Utilities  Company 
Louisville  Gas  and  Electric  Company 
Union  Light,  Heat  and  Power 
Company 

Rural  Electric  Cooperatives: 

Green  River  Electric  Corporation 
Henderson-Union  Rural  Electric 
Cooperative  Corporation 
South  Kentucky  Rural  Electric 
Cooperative 

The  following  covered  utilities  within 
the  State  of  Kentucky  are  not  regulated 
by  the  Kentucky  Public  Service 
Commission: 

Electric  Utilities 

Bowling  Green  Municipal  Utilities 
Owensl^ro  Municipal  Utilities 
Pennyrile  Rural  Electric  Cooperative 
Corporation 

Warren  Rural  Electric  Cooperative 
Corporation 

West  Kentucky  Rural  Electric 
Cooperative  Corporation 

State:  Louisiana 

Regulatory  Authority:  Louisiana 
Public  Service  Commission. 

Gas  Utilities 
Investor-Owned: 

Arkansas-Louisiana  Gas  Company 
Entex,  Inc. 

Gulf  States  Utilities  Company 
Louisiana  Gas  Service  Company 
Trans  Louisiana  Gas  Company 
Publicly-Owned: 

New  Orleans  Public  Service,  Inc. 

Electric  Utilities 
Investor-Owned: 
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Central  Louisiana  Electric  Company 
Gulf  States  Utilities  Company 
Louisiana  Power  and  Light  Company 
(West  Bank) 

Southwestern  Electric  Power 
Company 

Rural  Electric  Cooperatives: 

Cajun  Electric  Power  Cooperative 
Dixie  Electric  Membership 
Corporation 

Southwest  Louisiana  Electric 
Membership  Corporation 
The  following  covered  utilities  within 
the  State  of  Louisiana  are  not  regulated 
by  the  Louisiana  Public  Service 
Commission: 

Electric  Utilities 

Publicly-Owned: 

Lafayette  Utilities  System 
New  Orleans  Public  Service,  Inc. 

State:  Maine 

Regulatory  Authority:  Maine  Public 
Utilities  Commission. 

Electric  Utilities 

Investor-Owned: 

Bangor  Hydro-Electric  Company 
Central  Maine  Power  Company 

State:  Maryland 

Regulatory  Authority:  Maryland 
Public  Service  Commission. 

Cas  Utilities 
Investor-Owned: 

Baltimore  Cas  and  Electric  Company 
Washington,  Cas  Light  Company 

Eectric  Utilities 
Investor-Owned: 

Baltimore  Cas  end  Electric  Company 
Conowingo  Power  Company 
Delmarva  Power  and  Li^t — Company 
of  Maryland 

Potomac  Edison  Company 
Potomac  Electric  Power  Company 
Rural  Electric  Cooperatives: 

Southern  Maryland  Electric 
Cooperative.  Inc. 

State:  Massachusetts 

Regulatory  Authority:  Massachusetts 
Department  of  Public  Utilities. 

Gas  Utilities 

Investor-Owned: 

Bay  State  Gas  Company 
Boston  Gas  Company 
Colonial  Cas  Energy  System 
Commonwealth  Cas  Company 

Electric  Utilities 

In  vestor-Ovk’ned: 

Boston  Edison  Company 
Cambridge  Electric  Light  Company 
Commonwealth  Electric  Company 
Eastern  Electric  Company 


Western  Massachusetts  Electric 
Company 

State:  Michigan 

Regulatory  Authority:  Michigan 
Public  Service  Commission. 

Gas  Utilities 

Investor-Owned: 

Consumers  Power  Company 
Michigan  Consolidated  Gas  Company 
Michigan  Gas  Company 
Southeastern  Michigan  Gas  Company 
Wisconsin  Public  Service  Corporation 

Electric  Utilities 

Investor-Owned: 

Consumers  Power  Company 
Detroit  Edison  Company 
Indiana  and  Michigan  Electric 
Company 

Michigan  Power  Company 
Northern  States  Power 
Upper  Peninsula  Power  Company 
Wisconsin  Electric  Power  Company 
Wisconsin  Public  Service  Corporation 
The  following  covered  utilities  within 
the  State  of  Mi^igan  are  not  regulated 
by  the  Michigan  Public  Service 
Commission; 

Gas  Utilities 

Investor-Owned: 

Battle  Creek  Gas  Company 

Electric  Utilities 

Publicly-Owned: 

Lansing  Board  of  water  and  Light 

State:  Minnesota 

Regulatory  Authority:  Minnesota 
Public  Utility  Commission. 

Gas  Utilities 

Investor-Owned: 

Interstate  Power  Company 
Midwest  Gas.  Division  of  Iowa  Public 
Service  Company 

Minnegasco — ^Division  of  Arkla,  Inc. 
Northern  Minnesota  Utilities — 
Division  of  UtiliCorp  United,  Inc. 
Northern  States  Power  Company 
Peoples  Natural  Gas  Company — 
Division  of  UtiliCorp  United,  Inc. 

Electric  Utilities 

Investor-Owned: 

Interstate  Power  Company 
Minnesota  Power  and  Li^t  Company 
Northern  States  Power  Company 
Otter  Tail  Power  Company 
Rural  Electric  Cooperative: 

Dakota  Electric  Association 
The  following  covered  utilities  within 
the  State  of  Minnesota  are  not  regulated 
by  the  Minnesota  Public  Utility 
Commission: 

Electric  Utilities 
Publicly-Owned : 


Rochester  Department  of  Public 
Utilities 

Rural  Electric  Cooperative: 

Anoka  Electric  Cooperative 

State:  Missusippi 

Regulatory  Authority:  Mississippi 
Public  Service  Commission. 

Gas  Utilities 

Investor-Owned: 

Entex,  Inc. 

Mississippi  Valley  Gas  Company 
Electric  Utilities 

Investor-Owned: 

Mississippi  Power  and  Light 
Company 

Mississippi  Power  Company 
The  following  covered  utilities  within 
the  State  of  Mississippi  are  not 
regulated  by  the  Mississippi  Public 
Service  Commission: 

Electric  Utilities 
Publicly-Owned: 

Tupelo  Water  &  Light  Elepartment 
Rural  Electric  Cooperatives: 

Alcorn  County  Eectric  Power 
Association 

Coast  Electric  Power  Association 
4-County  Electric  Power  Association 
Singing  River  Electric  Power 
Association 

Southern  Pine  Electric  Power 
Association 

Tombigbee  Electric  Power  Association 

State:  Missouri 

Regulatory  Authority:  Missouri  Public 
Service  Commission. 

Gas  Utilities 
Investor-Owned: 

Associated  Natural  Gas  Company 
Kansas  Power  &  Light  Company  ' 
Laclede  Gas  Company 
Missouri  Public  ^rvice  Company 
Union  Electric  Company 

Electric  Utilities 
In  vestor-Owned : 

Arkansas  Power  &  Light  Company 
Citizens  Electric  Corporation 
Empire  District  Electric  Company 
Kansas  City  Power  and  Light 
Company 

Missouri  Pliblic  Service  Company 
St.  Joseph  Light  and  Power  Company 
Union  Electric  Company 
The  following  covered  utilities  within 
the  State  of  Missouri  are  not  regulated 
by  the  Missouri  Public  Service 
Commission: 

Gas  Utilities 

Investor-Owned: 

Williams  Natural  Gas  Company 
Publicly-Owned: 
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Springfield  City  Utilities 

Electric  Utilities 

Publicly-Owned: 

Independence  Power  and  Light 
Department 

Springfield  City  Utilities 
State:  Montana 

Regulatory  Authority:  Montana  Public 
Service  Commission. 

Gas  Utilities 

/ 

Investor-Owned: 

Montana-Dakota  Utilities  Company 
Montana  Power  Company 

Electric  Utilities 
Investor-Owned: 

Black  Hills  Power  and  Light  Company 
Montana-Dakota  Utilities  Company 
Montana  Power  Company 
Pacific  Power  and  Light  Company 
Washington  Water  Power  Company 

State:  Nebraska 

Regulatory  Authority — ^Nebraska 
Public  Service  Commission. 

The  Commission  does  not  regulate  the 
rates  and  service  of  the  gas  and  electric 
utilities  of  the  State  of  Nebraska. 

The  following  covered  utilities  within 
the  State  of  Nebraska  are  not  regulated 
by  the  Nebraska  Public  Service 
Commission: 

Gas  Utilities 

hivestor-Owned: 

Gas  Service  Company 
Midwest  Gas,  Division  of  Iowa  Public 
Service  Company 

Minnegasco — Division  of  Arkla,  fnc. 
Northwestern  Public  Service 
Company 

Peoples  Natural  Gas  Company, 
Division  of  UtiliCorp  United,  Inc. 

Electric  Utilities 

r  ublicly-Owned: 

Lincoln  Electric  System 
Nebraska  Public  Power  District 
Omaha  Public  Power  District 
The  governing  body  of  each  Nebraska 
municipality  exercises  ratsmaking 
jurisdiction  over  gas  utility  rates, 
operations,  and  services  provided  by  a 
gas  utility  within  its  city  or  town  limits. 
These  municipal  authorities  would  bo 
State  agencies  as  defined  by  PURPA, 
and  thus  have  responsibilities  imder 
PLIRPA  identical  to  those  of  the  State 
regulatory  authority. 

Publicly-Owned: 

Metropolitan  Utilities  District  of 
Omaha 

.State:  Nevada 

Regulatory  Authority:  Nevada  Public 
Service  Commission. 


Cos  Utilities 

Investor-Owned: 

Southwest  Gas  Corporation 

Electric  Utilities 

Investor-Owned: 

Idaho  Power  Company 
Nevada  Power  Company 
Sierra  Pacific  Power  Company 

State:  New  Hampshire 

Regulatory  Authority:  New 
Hampshire  Public  Utilities  Commission. 

Electric  Utilities 

Investor-Owned: 

Granite  State  Electric  Company 
Public  Service  Company  or  New 
Hampshire 

Rural  Electric  Cooperatives: 

New  Hampshire  Electric  Cooperative, 
Inc. 

State:  New  Jersey 

Regulatory  Authority:  New  Jersey 
Board  of  Public  Utilities. 

Gas  Utilities  \ 

Investor-Owned: 

Elizabethtown  Gas  Company 
New  Jersey  Natural  Gas  Company 
Public  Service  Electric  and  Gas 
Company 

South  Jersey  Gas  Company 

Electric  Utilities 

Investor-Owned: 

Atlantic  City  Electric  Company 
Jersey  Central  Power  and  Light 
Company 

Public  Service  Electric  and  Gas 
Company 

Rockland  Electric  Company 
State:  New  Mexico 

Regulatory  Authority;  New  Mexico 
Public  Service  Commission. 

Gas  Utilities 

Investor-Owned: 

Gas  Company  of  New  Mexico 

Electric  Utilities 

Investor-Owned; 

El  Paso  Electric  Company 
Public  Service  Company  of  New 
Mexico 

Southwestern  Public  Service 
Company 

Texas-New  Mexico  Power  Company 
Rural  Electric  Cooperatives: 

Duncan  Valley  Electric  Cooperative, 
Inc. 

Lea  County  Electric  Cooperative,  Inc. 

State;  New  York 

Regulatory  Authority:  New  York 
Public  Service  Commission. 

Gas  Utilities 
Investor-Owned: 


Brooklyn  Union  Gas  Company 
Central  Hudson  Gas  and  Electric 
Corporation 

Consolidated  Edison  Company  of 
New  York 

Long  Island  Lighting  Company 
National  Fuel  Gas  Distribution 
Corporation 

New  York  State  Electric  and  Gas 
Corporation 

Niagara  Mohawk  Power  Corporation 
Orange  and  Rockland  Utilities 
Rochester  Gas  and  Electric 
Corporation 

Electric  Utilities 

Investor-Owned: 

Central  Hudson  Gets  and  Electric 
Corporation 

Consolidated  Edison  Company  of  . 
New  York 

Long  Island  Lighting  Company 
New  York  State  Electric  and  Gas 
Corporation 

Niagara  Mohawk  Power  Corporation 
Orange  and  Rockland  Utilities 
Rochester  Gas  and  Electric 
Corporation 

The  following  covered  utility  within 
the  State  of  New  York  is  not  regulated 
by  the  New  York  Public  Service 
Commission: 

Electric  Utilities 

Publicly-Owned: 

New  York  Power  Authority 

State:  North  Carolina 

Regulatory  Authority:  North  Carolina 
Utilities  Commission. 

Gas  Utilities 

Investor-Owned: 

North  Carolina  Natural  Gas 
Corporation 

Piedmont  Natural  Gas  Company 
Public  Service  Company,  Inc.  of  North 
Carolina 

Electric  Utilities 
Investor-Owned : 

Carolina  Power  and  Light  Company 
Duke  Power  Company 
Nantahala  Power  &  Light  Company 
Virginia  Electric  and  Power  Company 
The  following  covered  utilities  within 
the  State  of  No^  Carolina  are  not 
regulated  by  the  North  Carolina  Utilities 
Commission: 

Electric  Utilities 

Publicly-Owned; 

Fayetteville  Public  Works 
Commission 

Greenville  Utilities  Commission 
High  Point  Electric  Utility  Department 
Rocky  Mount  Public  Utilities' 

Wilson  Utilities  Department 
Rural  Electric  Cooperatives: 
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Blue  Ridge  Electric  Membership 
Corporation 

Rutherford  Electric  Membership 
Corporation 

State:  North  Dakota 

Regulatory  Authority:  North  Dakota 
Public  Service  Commission. 

Gas  Utilities 
Investor-Owned: 

Montana  Dakota  Utilities  Company 
Northern  States  Power  Company 

Electric  Utilities 
Investor-Owned: 

Montana  Dakota  Utilities  Company 
Northern  States  Power  Company 
Otter  Tail  Power  Company 

State:  Ohio 

Regulatory  Authority:  Ohio  Public 
Utilities  Commission. 

Gas  Utilities 
Investor-Owned: 

Cincinnati  Gas  and  Electric  Company 
Columbia  Gas  of  Ohio,  Inc. 

Dayton  Power  and  Light  Company 
East  Ohio  Gas  Company 
National  Gas  and  Oil  Comptany 
West  Ohio  Gas  Company 

Electric  Utilities 
Investor-Owned: 

Cincinnati  Gas  and  Electric  Company 
Cleveland  Electric  Illuminating 
Company 

Columbus  and  Southern  Ohio  Electric 
Company 

Dayton  Power  and  Light  Company 
Monongahela  Power  Company 
Ohio  Edison  Company 
Ohio  Power  Company 
Toledo  Edison  Company 
The  following  covered  utilities  within 
the  State  of  Ohio  are  not  regulated  by 
the  Ohio  Public  Utilities  Commission; 

Electric  Utilities 

Publ  icly-O  wned; 

Cleveland  Division  of  Light  and 
Power 

Rural  Electric  Cooperative: 

South  Central  Power  Company 

State:  Oklahoma 

Regulatory  Authority:  Oklahoma 
Corporation  Commission. 

Gas  Utilities 
In  vestor-Owned; 

Arkansas-Louisiana  Gas  Company 
Arkansas-Oklahoma  Gas  Corporation 
KPL  Gas  Service  Company 
Oklahoma  Natural  Gas  Company 
Southern  Union  Gas  Company 

Electric  Utilities 
Investor-Owned: 


Empire  District  Electric  Company 
Oklahoma  Gas  and  Electric  Company 
Public  Service  Company  of  Oklahoma 
Southwestern  Public  Service 
Company 

Rural  Electric  Cooperative: 

Cotton  Electric  Cooperative 

State:  Oregon 

Regulatory  Authority:  Public  Utility 
Commission  of  Oregon. 

Gas  Utilities 

Investor-Owned: 

Cascade  Natural  Gas  Corporation 
Northwest  Natural  Gas  Company 
Washington  Water  Power  Company 

Electric  Utilities 

Investor-Owned: 

Idaho  Power  Company 
Pacific  Power  and  Light  Company 
Portland  General  Electric  Company 
The  following  covered  utilities  within 
the  State  of  Oregon  are  not  regulated  by 
the  Public  Utility  Commission  of 
Oregon: 

Electric  Utilities 

Publicly-Owned; 

Central  Lincoln  People's  Utility 
District 

Clatskanie  People’s  Utility  District 
Eugene  Water  and  Electric  Board 
Springfield  Utility  Board 
Rural  Electric  Cooperatives; 

Oregon  Trail  Electric 
Umatilla  Electric  Cooperative 
Association 

State:  Pennsylvania 

Regulatory  Authority:  Pennsylvania 
Public  Utility  Commission. 

Gas  Utilities 

Investor-Owned: 

Carnegie  Natural  Gas  Company 
Columbia  Gas  of  Pennsylvania.  Inc. 
Equitable  Gas  Company 
National  Fuel  Gas  Distribution 
Corporation 

North  Penn  Gas  Company 
Pennsylvania  Gas  and  Water 
Company 

Peoples  Natural  Gas  Company 
Philadelphia  Electric  Company 
T.W.  Phillips  Gas  and  Oil  Company 
UGI  Corporation 

Electric  Utilities 

Investor-Owned; 

Duquesne  Light  Company 
Metropolitan  Edison  Company 
Pennsylvania  Electric  Company 
Pennsylvania  Power  Company 
Pennsylvania  Power  and  Light 
Company 

Philadelphia  Electric  Company 
UGI — Luzerne  Electric  Company 


West  Penn  Power  Company 
The  following  covered  utility  within 
the  State  of  Pennsylvania  is  not 
regulated  by  the  Pennsylvania  Public 
Utility  Commission: 

Gas  Utilities 

Publicly-Owned: 

Philadelphia  Gas  Works 

State:  Puerto  Rico 

Regulatory  Authority:  Puerto  Rico 
Public  Service  Commission. 

The  following  covered  utility  within 
Puerto  Rico  is  not  regulated  hy  the 
Puerto  Rico  Public  Service  Commission: 

Electric  Utilities 
Publicly-Owned; 

Puerto  Rico  Electric  Power  Authority 

State:  Rhode  Island 

Regulatory  Authority:  Rhode  Island 
Public  Utilities  Commission. 

Gas  Utilities 

Investor-Owned: 

Providence  Gas  Company 

Electric  Utilities 
Investor-Owned: 

Blackstone  Valley  Electric  Compeuiy 
Narragansett  Electric  Company 

State:  South  Carolina 

Regulatory  Authority:  South  Carolina 
Public  Service  Commission. 

Gas  Utilities 

Investor-Owned: 

Carolina  Pipeline  Company 
Piedmont  Natural  Gas  Company 
South  Carolina  Electric  and  Gas 
Company 

Electric  Utilities 
Investor-Owned: 

Carolina  Power  and  Light  Company 
Duke  Power  Company 
South  Carolina  Electric  and  Gas 
Company 

The  following  covered  utilities  within 
the  State  of  South  Carolina  are  not 
regulated  by  the  South  Carolina  Public 
Service  Commission: 

Electric  Utilities 

Publicly-Owned: 

South  Carolina  Public  Service 
Authority 

Rural  Electric  Cooperatives: 

Berkeley  Electric  Cooperatives,  Inc. 
Palmetto  Electric  Cooperatives.  Inc. 

Stale:  South  Dakota 

Regulatory  Authority:  South  Dakota 
Public  Utilities  Commission. 

Gas  Utilities 
Investor-Owned; 
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Midwest  Gas,  Division  of  Iowa  Public 
Sendee  Company 
Minnegasco,  Inc. 

Montana-Dakota  Utilities  Company 
Northwestern  Public  Service 
Company 

Electric  Utilities 
Investor-Owned: 

Black  Hills  Power  and  Light  Company 
IPS  Electric,  Division  of  Iowa  Public 
Service  Company 

Montana-Dakota  Utilities  Company 
Northern  States  Power  Company 
Northwestern  Public  Service 
Company 

Otter  Tail  Power  Company 
The  following  covered  utility  within 
the  State  of  South  Dakota  is  not 
regulated  by  the  South  Dakota  Public 
Service  Commission: 

Electric  Utilities 

Publicly-Owned: 

Nebraska  Public  Power  District 

State:  Tennessee 

Regulatory  Authority:  Tennessee 
Public  Service  Commission. 

Gas  Utilities 

Investor-Owned: 

Chattanooga  Gas  Company 
Nashville  Gas  Company 

Electric  Utilities 

Investor-Owned: 

Kingsport  Power  Company 
The  following  covered  utilities  within 
the  State  of  Tennessee  are  not  regulated 
by  the  Tennessee  Public  Service 
Commission. 

Gas  Utilities 

Publicly-Owned: 

Memphis  Light,  Gas  and  Water 
Division 

Electric  Utilities 
Publicly-Owned: 

Bristol  Tennessee  Electric  System 
Chattanooga  Electric  Power  Board 
Clarksville  Department  of  Electricity 
Cleveland  Utilities 
Greenville  Light  and  Power  System 
Jackson  Utility  Division-Electric 
Department 

Johnson  City  Power  Board 
Knoxville  Utilities  Board 
Lenior  City  Utilities  Board 
Memphis  Light,  Gas  and  Water 
Division 

Murfreesboro  Electric  Department 
Nashville  Electric  Service 
Sevier  County  Electric  System 
Rural  Electric  Cooperatives: 
Appalachian  Electric  Cooperative 
Cumberland  Electric  Membership 
Corporation 


Duck  River  Electric  Membership 
Cooperative 

Gibson  County  Electric  Membership 
Corporation 

Meriwether  Lewis  Electric 
Cooperative 

Middle  Tennessee  Electric 
Membership  Corporation 
Southwest  Tennessee  Electric 
Membership  Corporation 
Tri-County  Electric  Membership 
Corporation 

Upper  Cumberland  Electric 
Membership  Corporation 
Volunteer  Electric  Cooperative 
Regulatory  Authority:  Tennessee 
Valley  Authority. 

Electric  Utilities 

Publicly-Owned: 

Athens  Utilities 

Bowling  Green  Municipal  Utilities 
Bristol  Tennessee  Electric  System 
Chattanooga  Electric  Power  Board 
Clarksville  Department  of  Electricity 
Cleveland  Utilities 
Clinton  Utilities  Board 
Decatur  Electric  Department 
Dyersburg  Electric  System 
Florence  Electric  Department 
Greeneville  Light  and  Power  System 
Huntsville  Utilities 
Jackson  Utility  Division-Electric 
Department 

Johnson  City  Power  Board 
Knoxville  Utilities  Board 
Lenoir  City  Utilities  Board 
Memphis  Light,  Gas  and  Water 
Division 

Morristown  Power  System 
Murfreesboro  Electric  Department 
Nashville  Electric  Service 
Sevier  County  Electric  System 
Tupelo  Water  and  Light  Department 
Rural  Electric  Cooperatives: 

Alcorn  County  Electric  Company 
Association 

Appalachian  Electric  Cooperative 
Cullman  Electric  Cooperative 
Cumberland  Electric  Membership 
Corporation 

Duck  River  Electric  Membership 
Corporation 

4-County  Electric  Power  Association 
Gibson  County  Electric  Membership 
Corporation 

Holston  Electric  Cooperative 
Joe  Wheeler  Electric  Membership 
Corporation 

Meriwether  Lewis  Electric 
Cooperative 

Middle  Tennessee  Electric 
Membership  Corporation 
North  Georgia  Electric  Membership 
Corporation 

Pennyrile  Rural  Electric  Cooperative 
Corporation 

Sequachee  Valley  Electric  Cooperative 
Southwest  Tennessee  Electric 


Membership  Corporation 
Tombigbee  Electric  Power  Association 
Tri-County  Electric  Membership 
Corporation 

Upper  Cumberland  Electric 
Membership  Corporation 
Volunteer  Electric  Cooperative 
Warren  Rural  Electric  Cooperative 
Corporation 

West  Kentucky  Rural  Electric 
Cooperative  Corporation 

State:  Texas 

Regulatory  Authority:  Texas  Public 
Utility  Commission. 

Electric  Utilities 
Investor-Owned: 

Central  Power  and  Light  Company 
El  Paso  Electric  Company 
Gulf  States  Utilities  Company 
Houston  Lighting  end  Power 
Company 

Southwestern  Electric  Power 
Company 

Southwestern  Electric  Service 
Company 

Southwestern  Public  Service 
Company 

Texas-New  Mexico  Power  Company 
TU  Electric 

West  Texas  Utilities  Company 
Publicly-Owned: 

Lower  Colorado  River  Authority 
Rural  Electric  Cooperatives: 

Bluebonnet  Electric  Cooperative,  Inc. 
Cap  Rock  Electric  Cooperative,  Inc. 
Guadalupe  Valley  Electric 
Cooperative,  Inc. 

Pedemales  Electric  Cooperative,  Inc. 
Sam  Houston  Electric  (Imperative, 
Inc. 

Tri-County  Electric  Cooperative.  Inc. 
The  governing  body  of  each  Texas 
municipality  exercises  exclusive 
original  jurisdiction  over  electric  utility 
rates,  operations,  and  services  provided 
by  an  electric  utility  (whether  privately 
owned  or  publicly  owned)  within  its 
city  or  town  limits,  unless  the 
municipality  has  surrendered  this 
jurisdiction  to  the  Texas  Public  Utility 
Commission.  The  Commission  hears  de 
novo  appeals  from  the  decision  of  such 
municipalities.  These  municipal 
authorities  would  be  State  agencies  as 
dehned  by  PURPA  and,  thus,  have 
responsibilities  under  PURPA  identical 
to  those  of  a  State  regulatory  authority. 

The  municipally  owned  utilities 
li.sted  below  are  not  under  the 
commission’s  original  ratemaking 
jurisdiction: 

Electric  Utilities 

Publicly-Owned: 

Austin  Electric  Department 
Brownsville  PUB 
Bryan,  City  of 
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Garland  Electric  Department 
Lubbock  Power  ana  Light 
San  Antonio  City  Public  Service 
Board 

Regulatory  Authority:  Railroad 
Commission  of  Texas. 

Gas  Utilities 

In  vestor-Owned : 

Atmos  Energy  Corporation 
Entex,  Inc. 

Lone  Star  Gas  Company,  a  division  of 
ESERCH  Corporation 
Southern  Union  Company 
The  governing  body  of  each  Texas 
municipality  exercises  exclusive 
original  ratemaking  jurisdiction  over  gas 
utility  rates,  operations,  and  services 
provided  by  a  gas  utility  within  its  city 
or  town  limits  subject  to  appellate 
review  by  the  Railroad  Commission  of 
Texas.  These  municipal  authorities 
would  be  State  agencies  as  defined  by 
PURPA  and,  thus,  have  responsibilities 
under  PURPA  identical  to  those  of  a 
State  regulatory  authority. 

The  following  covered  utilities  within 
the  State  of  Texas  are  not  regulated  by 
the  Railroad  Commission  of  Texas.  (The 
Railroad  Commission’s  appellate 
authority  does  not  extend  to 
municipally  owned  gas  utilities.) 

Gas  Utilities 

Publicly-Owned  , 

City  Public  Service  Board  (San 
Antonio) 

State:  Utah 

Regulatory  Authority:  Utah  Public 
Service  Commission. 

Gas  Utilities  r- 

Investor-Owned: 

Mountain  Fuel  Supply  Company 

Electric  Utilities 

Investor-Owned: 

Utah  Power  and  Light  Company 
Rural  Electric  Cooperatives: 

Atmos  Energy  Coloration 
Moon  Lake  Electric  Association 

State:  Vermont 

Regulatory  Authority:  Vermont  Public 
Service  Board. 

Electric  Utilities 

Investor-Owned: 

Central  Vermont  Public  Service 
Corporation 

Green  Mountain  Power  Corporation 
Public  Service  Company  of  New 
Hampshire 

State:  Virginia 

Regulatory  Authority:  Virginia  State 
Corporation  Commission. 

Gas  Utilities 
Investor-Owned: 


Columbia  Cas  of  Virginia.  Inc. 
Commonwealth  Gas  Services,  Inc. 
Northern  Virginia  Natural  Gas 
Virginia  Natural  Gas 

Electric  Utilities 

Investor-Owned: 

Appalachian  Power  Company 
E)elmarva  Power  and  Light  Company 
Old  Dominion  Power  Company 
Potomac  Edison  Company 
Virginia  Electric  and  Power  Company 
Rural  Electric  Cooperatives: 

Northern  Virginia  Electric 
Cooperative 

Rappahannock  Electric  Cooperative 
The  following  covered  utilities  within 
the  State  of  Virginia  are  not  regulated  by 
the  Virginia  State  Corporation 
Commission; 

Gas  Utilities 

Publicly-Owned; 

City  of  Richmond,  Virginia. 
IDepartment  of  Public  Utilities 

Electric  Utilities 

Publicly-Owned; 

Danville  Water,  Gas  &  Electric 

State:  Washington 

Regulatory  Authority:  Washington 
Utilities  and  Transportation 
Commission. 

Gas  Utilities 

In  vestor-Owned ; 

Cascade  Natural  Gas  Corporation 
Northwest  Natural  Gas  Company 
Washington  Natural  Gas  Company 
Washington  Water  Power  Company 

Electric  Utilities 

Investor-Owned: 

Pacific  Power  &  Light  Company 
Puget  Sound  Power  &  Light  Company 
Washington  Water  Power  Company 
The  following  covered  utilities  within 
the  State  of  Washington  are  not 
regulated  by  the  Washington  Utilities 
and  Transportation  Commission; 

Electric  Utilities 

Publicly-Owned: 

Port  Angeles  Light  and  Water 
Department 

Public  Utility  District  No.  1  of  Benton 
County 

Public  Utility  District  No.  1  of  Chelan 
County 

Public  Utility  District  No.  1  of  Clark 
County 

Public  Utility  District  No.  1  of  Cowlitz 
County 

Public  Utility  District  No.  1  of 
Douglas  County 
Public  Utility  District  No.  1  of 
Franklin  County 

Public  Utility  District  No.  1  of  Grays 


County 

Public  Utility  District  No.  1  of  Lewis 
County 

Public  Utility  District  No.  1  of 
Snohomish  County 
Public  Utility  District  No.  2  of  Grant 
County 

Richland  Energy  Service  Department 
Seattle  City  Light  Department 
Tacoma  Public  Utilities — Light 
Division 

State:  West  Virginia 

Regulatory  Authority:  West  Virginia 
Public  Service  Commission. 

Gas  Utilities 
Investor-Owned: 

Equitable  Cas  Company  • 

Hope  Gas  Incorporated 
Mountaineer  Gas  Company 

Electric  Utilities 

Investor-Owned; 

Appalachian  Power  Company 
Monongahela  Power  Company 
Potomac  Edison  Company 
Wheeling  Electric  Company 

State:  Wisconsin 

Regulatory  Authority:  Wisconsin 
Public  Service  Commission. 

Gas  Utilities 
Investor-Owned; 

Madison  Cas  and  Electric  Company 
Northern  States  Power  Company 
Wisconsin  Fuel  and  Light  Company 
Wisconsin  Gas  Company 
Wisconsin  Natural  Gas  Company 
Wisconsin  Power  and  Light  Company 
Wisconsin  Public  Service  Corporation 

Electric  Utilities 
Investor-Owned: 

Madison  Gas  and  Electric  Company 
Northern  States  Power  Company 
Wisconsin  Electric  Power  Company 
Wisconsin  Power  and  Light  Company 
Wisconsin  Public  Service  Corporation 

State:  Wyoming 

Regulatory  Authority:  Wyoming 
Public  Service  Commission. 

Gas  Utilities 

Investor-Owned: 

Cheyenne  Light,  Fuel  and  Power 
Company 

Kansas-Nebraska  Natural  Gas 
Company 

Montana-Dakola  Utilities  Company 
Mountain  Fuel  Supply  Company 

Electric  Utilities 
Investor-Owned; 

Black  Hills  Power  and  Light  Company 
Montana-Dakota  Utilities  Company 
Pacific  Power  and  Light  Company 
Utah  Power  and  Light  Company 


Federal  Register  /  Vol.  58,  No.  1  /  Monday,  January  4,  1993  /  Notices 


103 


Rural  Electric  Cooperative: 

Tri-County  Electric  Association,  Inc. 

Appendix  B 

Electric  Utilities 

All  utilities  listed  below  had  electric 
energy  sales,  for  purposes  other  than 
resale,  in  excess  of  500  million  kilowatt 
hours  in  any  year  from  1976-1991.  The 
utilities  listed  more  than  once  have 
sales  in  more  than  one  State,  and  those 
States  are  indicated  hy  abbreviations  in 
parentheses. 

Investor-Owned: 

Alabama  Power  Company 
Appalachian  Power  Company  (VA) 
Appalachian  Power  Company  (WV) 
Arizona  Public  Service  Company 
Arkansas  Power  &  Light  Company 
(AR) 

Arkansas  Power  &  Light  Company 
(MO) 

Atlantic  City  Electric  Company 
Baltimore  Gas  &  Electric  Company 
Bangor  Hydro-Electric  Company 
Black  Hills  Power  &  Light  Company 
.  (MT) 

Black  Hills  Power  &  Light  Company 
(SD) 

Black  Hills  Power  &  Light  Company 
(VVY) 

Blackstone  Valley  Electric  Company 
Boston  Edison  Company 
Cambridge  Electric  Light  Company 
Carolina  Power  &  Light  Company 
(NO 

Carolina  Power  &  Light  Company  (SC) 
Central  Hudson  Gas  &  Electric 
Corporation 

Central  Illinois  Light  Company 
Central  Illinois  Public  Service 
Company 

Central  Louisiana  Electric  Company 
Central  Maine  Power  Company 
Central  Power  &  Light  Company 
Central  Vermont  Public  Service 
Corporation 

Cincinnati  Gas  &  Electric  Company 
Citizens  Electric  Corporation 
Cleveland  Electric  Illuminating  ' 
Company 

Columbus  and  Southern  Ohio  Electric 
Company 

Commonwealth  Edison  Company 
Commonwealth  Electric  Company 
Connecticut  Light  &  Power  Company 
Conowingo  Power  Company 
Consolidated  Edison  Company  of 
New  York 

Consumers  Power  Company 
Dayton  Power  &  Light  Company 
Delmarva  Power  &  Light  Company 
(DE) 

Delmarva  Power  &  Light  Company 
(VA) 

Delmarva  Power  &  Light  Company  of 
Maryland 

Detroit  Edison  Company 


Duke  Power  Company  (NC) 

Duke  Power  Company  (SC) 

Duquesne  Light  Company 
Eastern  Electric  Company 
El  Paso  Electric  Company  (NM) 

El  Paso  Electric  Company  (TX) 

Empire  District  Electric  Company 
(AR) 

Empire  District  Electric  Company 
(KS) 

Empire  District  Electric  Company 
(MO) 

Empire  District  Electric  Company 
(OK) 

Florida  Power  Corporation 
Florida  Power  &  Light  Company 
Georgia  Power  Company 
Granite  State  Electric  Company 
Green  Mountain  Power  Corporation 
Gulf  Power  Company 
Gulf  States  Utilities  Company  (LA) 
Gulf  States  Utilities  Company  (TX) 
Hawaii  Electric  Light  Company,  Inc. 
Hawaiian  Electric  Company,  Inc. 
Houston  Lighting  and  Power 
Company 

Idaho  Power  Company  (ID) 

Idaho  Power  Company  (NV) 

Idaho  Power  Company  (OR) 

Illinois  Power  Company 
Indiana  &  Michigan  Power  Company 
(IN) 

Indiana  &  Michigan  Power  Company 
(MI) 

Indianapolis  Power  &  Light  Company 
Interstate  Power  Company  (lA) 
Interstate  Power  Company  (IL) 
Interstate  Power  Company  (MN) 

Iowa  Electric  Light  &  Power  Company 
lowa-Illinois  Gas  &  Electric  Company 
(lA) 

lowa-IIlinois  Gas  &  Electric  Company 
(IL) 

Iowa  Power  Incorporated 
Iowa  Southern  Utilities  Company 
IPS  Electric,  Division  of  Iowa  Public 
Service  Co.  (lA) 

IPS  Electric,  Division  of  Iowa  Public 
Service  Co.  (SD) 

Jersey  Central  Power  &  Light 
Company 

Kansas  City  Power  &  Light  Company 
(KS) 

Kansas  City  Power  &  Light  Company 
(MO) 

Kansas  Gas  &  Electric  Company 
Kentucky  Electric  Company 
Kentucky  Utilities  Company 
Kingsport  Power  Company 
KPL  Gas  Service  (KS) 

Long  Island  Lighting  Company 
Louisiana  Power  &  Light  Company 
Louisville  Gas  &  Electric  Company 
Madison  Gas  &  Electric  Company 
Massachusetts  Electric  Company 
Maui  Electric  Company,  Ltd. 
Metropolitan  Edi.son  Company 
Michigan  Power  Company 
Minnesota  Power  &  Light  Company 


Mississippi  Power  Company 
Mississippi  Power  &  Li^t  ^mpany 
Missouri  Public  Service  Company 
Monongahela  Power  Company  (OH) 
Monongahela  Power  Company  (WV) 
Montana-Dakota  Utilities  Company 
(MT) 

Montana-Dakota  Utilities  Company 
(ND) 

Montana-Dakota  Utilities  Company 
(SD) 

Montana-Dakota  Utilities  Company 
(WY) 

Montana  Power  Company 
Nantahala  Power  &  Light  Company 
Narragansett  Electric  ^mpany 
Nevada  Power  Company 
New  Orleans  Public  Service,  Inc. 

New  York  State  Electric  &  Gas 
Corporation 

Niagara  Mohawk  Power  Company 
Northern  Indiana  Public  Service 
Company 

Northern  States  Power  Company  (MI) 
Northern  States  Power  Company  (MN) 
Northern  States  Power  Company  (ND) 
Northern  States  Power  Company  (SD) 
Northern  States  Power  Company  (WI) 
Northwestern  Public  Service 
Company 

Ohio  Edison  Company 
Ohio  Power  Company 
Oklahoma  Gas  &  Electric  Company 
(AR) 

Oklahoma  Gas  &  Electric  Company 
(OK) 

Old  Dominion  Power  Company 
Orange  &  Rockland  Utilities 
Otter  Tail  Power  Company  (MN) 

Otter  Tail  Power  Company  (ND) 

Otter  Tail  Power  Company  (SD) 
Pacific  Gas  &  Electric  Company 
Pacific  Power  &  Light  Company  (CA) 
Pacific  Power  &  Light  Company  (ID) 
Pacific  Power  &  Light  Company  (MT) 
Pacific  Power  &  Light  Company  (OR) 
Pacific  Power  &  Light  Company  (WA) 
Pacific  Power  &  Light  Company  (WY) 
Pennsylvania  Electric  Company 
Pennsylvania  Power  k  Light  Company 
Pennsylvania  Power  Company 
Philadelphia  Electric  Company 
Portland  General  Electric  Company 
Potomac  Edison  Company  (MD) 
Potomac  Edison  Company  (VA) 
Potomac  Edison  Company  (WV) 
Potomac  Electric  Power  Company 
(DC) 

Potomac  Electric  Power  Company 
(MD) 

PSI  Energy  (IN) 

Public  Service  Company  of  Colorado 
Public  Service  Company  of  New 
Hampshire  (NH) 

Public  Service  Company  of  New 
Hampshire  (VT) 

Public  Service  Company  of  New 
Mexico 

Public  Service  Company  of  Oklahom 
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Public  Service  Electric  and  Gas 
Company 

Puget  Soimd  Power  &  Light  Company 
Homester  Gas  Ic  Electric  Corporation 
Rockland  Electric  Company 
St.  Joseph  Lig^t  &  Power  Company 
San  Diego  Gas  &  Electric  Company 
Savann^  Electric  ft  Power  Company 
Sierra  Pacific  Power  Company  (CAJ 
Sierra  Pacific  Power  Company  (NV) 
South  Carolina  Electric  ft  Gas 
Company 

Southern  California  Edison  Company 
Southern  Indiana  Gas  ft  Electric 
Company 

Southwestern  Electric  Power 
Company  JAR) 

Southwestern  Electric  Power 
Company  (LA) 

Southwestern  Electric  Power 
Company  (TX) 

Southwestern  Electric  Service 
Company 

Southwestern  Public  Service 
Company  (KS) 

Southwestern  Public  Service 
Company  (NM) 

Southwestern  Public  Service 
Company  (OiQ 
Southwestern  Public  Service 
Company  (TX) 

Tampa  Electric  Company 
Texas-New  Mexico  Power  Company 
Toledo  Edison  Company 
TU  Electric 

Tucson  Electric  Power  Company 
UCI-Luzeme  Electric  Division 
Union  Electric  Company  (lA) 

Union  Electric  Company  (IL) 

Union  Electric  Company  (MO) 

Union  Light,  Heat  ft  Power  Cc^pany 
United  Illuminating  Company 
Upper  Peninsula  Power  Company 
UUb  Power  ft  Li^t  Company  (ID) 
Utah  Power  ft  Light  Company  (UT) 
Utah  Power  ft  Light  Company  (WY) 
Virginia  Electric  ft  Power  Company 
(NQ 

Virginia  Electric  ft  Power  Company 
(VA) 

Washington  Water  Power  company 
(ID) 

Washington  Water  Power  Company 
(MD 

Washington  Water  Power  Company 
(WA) 

West  Penn  Power  Company 
West  Plains  Energy  (CO) 

West  Texas  Utilities  Company 
Western  Massachusetts  Electric 
Company 

West  Plains  Energy,  Division  of 
UtiliCorp  United  (KS) 

Wheeling  Electric  Company 
Wisconsin  Electric  Power  Company 
(MI) 

Wisconsin  Electric  Power  Company 
(WI) 

Wisconsin  Power  ft  Light  Company 


Wisconsin  Public  Service  Corporation 
(MI) 

Wisconsin  Public  Service  Corporation 
(WI) 

Publicly-Owned: 

Albany  Water,  Gas  ft  Light 
Commission  (GA) 

Anaheim  Public  Utilities  Department 
(CA) 

Anchorage  Municipal  Light  ft  Power 
Department  (AKJ 
Athens  Utilities  (AL) 

Austin  Electric  Department  (TX) 
Bowling  Green  Municipal  Utilities 
(KY) 

Bristol  Tennessee  Electric  System 
(TN) 

Brownsville  Public  Utility  Board  (TX) 
Bryan.  City  of  (TX) 

Burbanlr  Public  Service  Department 
(CA) 

Central  Lincoln  People’s  Utility 
District  (OR) 

Chattanooga  Electric  Power  Board 
(TN) 

Clarksville  Department  of  Electricity 
(TN) 

Clatskanie  People’s  Utility  District 
(OR) 

Cleveland  Division  of  Light  &  Power 
(OH) 

Cleveland  Utilities  (TN) 

Clinton  Utilities  Board  (TN) 

Colorado  Springs  Department  of 
Public  Utilities  (CO) 

Dalton  Water,  Light  ft  Sink  (CA) 
Danville  Water,  Gas  ft  Electric  (VA) 
Decatur  Electric  Department  (AL) 
Dothan  Electric  Department  (AL) 
Dyersburg  Electric  System  (’IN) 
Eugene  Water  &  Electric  Board  (OR) 
Fayetteville  Public  Works 
Commission  (NC) 

Florence  Electric  Department  (AL) 
Gainesville  Regional  Utilities  (FL) 
Garland  Electric  Department  (TX) 
Glendale  Public  Service  Department 
(CA) 

Greenville  Light  &  Power  System  (TN) 
Groton  Public  Utilities  (CT) 

High  Point  Electric  Utility  Dept.  (NC) 
Huntsville  Utilities  (AL) 
imperial  Irrigation  District  (CA) 
Independence  Power  &  Light 
Department  (MO) 

Jackson  Utility  Division-Electric 
Department  (TN) 

Jacksonville  Electric  Authority  (FL) 
Johnson  City  Power  Board  (TN) 
Jonesboro  Water  ft  Light  (AR) 

Kansas  City  Board  of  Public  Utilities 
(KS) 

Kissimmee  Utility  Authority  (FL) 
Knoxville  Utilities  Board  (TN) 
Lafayette  Utilities  System  (LA) 
Lakeland  Department  of  Electric  and 
Water  (FL) 

Lansing  Board  of  Water  ft  Light  (MI) 
Lenoir  City  Utilities  Board  CTN) 


Lincoln  Electric  System  (N£) 

Los  Angeles  Department  of  Water  and 
Power  (CA) 

Lower  Colorado  River  Authority  (TX) 
Lubbock  Power  ft  Light  (TX) 

Memphis  Light,  Gas  &  Water  Division 
(TN) 

Modesto  Irrigation  District  (CA) 
Morristown  Power  System  (TN) 
Murfree^oro  Electric  Dept.  (TN) 
Muscatine  Power  ft  Water  (lA) 
Nashville  Electric  Service  (TN) 
Nebraska  Public  Power  District  (NE) 
Nebraska  Public  Power  District  (SD) 
New  York  Power  Authority  (NY) 

North  Little  Rock  Electric  Department 
(AR) 

Ocala  Electric  Authority  (FL) 

Omaha  Public  Power  District  (lA) 
Omaha  Public  Power  District  (NE) 
Orlando  Utilities  Commission  (FL) 
Owensboro  Municipal  Utilities  (KY) 
Palo  Alto  Electric  Utility  (C\) 
Pasadena  Wat«r  ft  Power  Department 
(CA) 

Port  Aisles  Light  ft  Water 
Department  (WA) 

Public  Utility  District  No.  1  of  Benton 
County  (WA) 

Public  Utility  District  No.  1  of  Chelan 
County  (WA) 

Public  Utility  District  No.  1  of  Clark 
County  (WA) 

Public  Utility  District  No.  1  of  Cowlitz 
County  (WA) 

Public  Utility  District  No.  1  of 
Douglas  County  (WA) 

Public  Utility  Di^ct  No.  1  of 
Franklin  County  (WA) 

Public  Utility  District  No.  1  of  Grays 
Harbor  County  (WA) 

Public  Utility  District  No.  1  of  Lewis 
County  (WA) 

Public  Utility  District  No.  1  of 
Snohomish  County  (WA) 

Public  Utility  District  No.  2  of  Grant 
County  (WA) 

Puerto  Rico  Electric  Power  Authority 
Richland  Energy  Services  Department 
(WA) 

Richmond  Power  &  Light  (IN) 
Riverside  Public  Utilities  (CA) 
Rochester  Department  of  Public 
Utilities  (MN) 

Rocky  Mount  Public  Utilities  (NC) 
Sacramento  Municipal  Utility  District 
(CA) 

Salt  River  Project  Agricultural 
Improvement  and  Power  District 
(AZ) 

San  Antonio  City  Public  Service 
Board  (TX) 

Santa  Clara  Electric  Department  (CA) 
Seattle  City  Light  Department  (WA) 
Sevier,  County  Electric  System  (TN) 
South  Carolina  Public  Service 
Authority 

Springfield  City  Utilities  (MO) 
Springfield  Utility  Board  (OR) 
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Springfield  Water,  Light  &  Power 
Department  (IL) 

Tacoma  Public  Utilities-Light 
Division  (WA) 

Trico  Electric  Cooperative,  Inc.  (AZ) 
Tallahassee,  City  of  (FL) 

Tupelo  Water  &  Light  Department 
(MS) 

Turlock  Irrigation  District  (CA) 

Vernon  Municipal  Light  Department 
(CA) 

Wilson  Utilities  Department  (NC) 

Rural  Electric  Cooperatives: 

Alcorn  County  Electric  Power 
Association  (MS) 

Anoka  Electric  Cooperative  (MN) 
Appalachian  Electric  Cooperative 
(TN) 

Arkansas  Valley  Electric  Cooperative 
Corporation  (AR) 

Berkeley  Electric  Cooperative  (SC) 
Bluebonnet  Electric  Cooperatives,  Inc. 
(TX) 

Blue  Ridge  Electric  Membership 
Corporation  (NC) 

Cajun  Electric  Power  Cooperative 
(LA) 

Cap  Rock  Electric  Cooperative,  Inc. 
(TX) 

Carroll  Electric  Cooperative 
Corporation  (AR) 

Chugach  Electric  Cooperative  (AK) 
Clay  Electric  Cooperative  (FL) 

Coast  Electric  Power  Association  (MS) 
Cobb  Electric  Membership 
Corporation  (GA) 

Cotton  Electric  Cooperative  (OK) 

Ju liman  Electric  Cooperative  (AL) 
Cumberland  Electric  Membership 
Corporation  (TN) 

Dakota  Electric  Association  (MN) 
Dixie  Electric  Membership 
Corporation  (LA) 

Duck  River  Electric  Membership 
Corporation  (TN) 

Duncan  Valley  Electric  Cooperative, 
Inc.  (AZ,  NM) 

First  Electric  Cooperative  Corporation 
(AR) 

Flint  Electric  Membership 
Corporation  (GA) 

4-County  Electric  Power  Association 
(MS) 

Gibson  County  Electric  Membership 
(TN) 

Green  River  Electric  Corporation  (KY) 
GreyStone  Power  Corporation  (GA) 
Guadalupe  Valley  Electric 
Cooperative,  Inc.  (TX) 
Henderson-Union  Rural  Electric 
Cooperative  Corporation 
Holston  Electric  Cooperative  (TN) 
Holy  Cross  Electric  Association  (CO) 
Intermountain  Rural  Electric  (CO) 
Jackson  Electric  Membership 
Corporation  (GA) 

Joe  Wheeler  Electric  Membership 
Corporation  (AL) 

Lea  County  Electric  Cooperative,  Inc. 


(NM) 

Lee  County  Electric  Cooperative  (FL) 
Linn  County  Rural  Electric 
Cooperative  Association  (lA) 
Meriwether  Lewis  Electric 
Cooperative  (TN) 

Middle  Tennessee  Electric 
Membership  Corporation  (TN) 
Midwest  Energy  Incorporated  (KS) 
Mississippi  County  ECC  (AR) 

Moon  Lake  Electric  Association  (CO) 
New  Hampshire  Electric  Cooperative, 
Inc.  (NH) 

Northern  Virginia  Electric 
Cooperative  (VA) 

North  Georgia  Electric  Membership 
Corporation  (GA) 

Oregon  Trail  Electric 

Palmetto  Electric  Cooperative,  Inc. 

(SC) 

Pedemales  Electric  Cooperative 
Corporation,  Inc.  (TX) 

Pennyrile  Rural  Electric  Cooperative 
Corporation  (KY) 

Rappahannock  Electric  Cooperative 
(VA) 

Rural  Electric  System  (AL) 

Rutherford  Electric  Membership 
Corporation  (NC) 

Sam  Houston  Electric  Cooperative, 

Inc.  (TX) 

Sawnee  Electric  Membership 
Corporation  (GA) 

Sequachee  Valley  Electric  Cooperative 
(TN) 

Singing  River  Electric  Power 
Association  (MS) 

South  Central  Power  Company  (OH) 
Southern  Maryland  Electric 
Cooperative,  Inc.  (MD) 

Southern  Pine  Electric  Power 
Association  (MS) 

South  Kentucky  Rural  Electric 
Cooperative  (KY) 

Southwest  Louisiana  Electric 
Membership  Corporation  (LA) 
Southwest  Tennessee  Electric 
Membership  Corporation  (TN) 
Sumter  Electric  Cooperative  (FL) 
Tombigbee  Electric  Power  Association 
(MS) 

Tri-County  Electric  Association,  Inc. 
(WY) 

Tri-County  Electric  Cooperative,  Inc. 
(TX) 

Tri-County  Electric  Membership 
Corporation  (TN) 

Umatilla  Electric  Cooperative 
Association  (OR) 

Upper  Cumberland  Electric 
Membership  Corporation  (TN) 
Volunteer  Electric  Cooperative  (TN) 
Walton  Electric  Membership 
Corporation  (GA) 

Warren  Rural  Electric  Cooperative 
Corporation  (KY) 

West  Kentucky  Rural  Electric 
Cooperative  Corporation  (KY) 
Withlacoochee  River  Electric 


Cooperative  (FL) 

Federal  Agencies: 

Bonneville  Power  Administration 
(OR) 

Tennessee  Vqlley  Authority  (TN) 
Western  Area  Power  Administration 
(CO) 

Gas  Utilities  ' 

All  gas  utilities  listed  below  had 
natural  gas  sales,  for  purposes  other 
than  resale,  in  excess  of  10  billion  cubic 
feet  in  any  year  from  1976-1991.  The  ^ 
utilities  listed  more  than  once  have 
sales  in  more  than  one  State  and  those 
States  are  indicated  by  abbreviations  in 
parentheses. 

Investor-Owned: 

Alabama  Gas  Corporation 
Anadarko  Production  Company 
Arkansas-Louisiana  Gas  Company 
(AR) 

Arkansas-Louisiana  Gas  Company 
(KS) 

Arkansas-Louisiana  Gas  Company 
(LA) 

Arkansas-Oklahoma  Gas  Corporation 
(OK) 

Arkansas-Oklahoma  Gas  Corporation 
(AR) 

Arkansas  Western  Gas  Company 
Associated  Natural  Gas  Company 
(MO) 

Atlanta  Gas  Light  Company 
Atmos  Energy  Corporation 
Baltimore  Gas  &  Electric  Company 
Battle  Creek  Gas  Company 
Bay  State  Gas  Company 
Boston  Gas  Company 
Brooklyn  Union  Gas  Company 
Carnegie  Natural  Gas  Company 
Carolina  Pipeline  Company 
Cascade  Natural  Gas  Corporation  (OR) 
Cascade  Natural  Gas  Corporation 
(WA) 

Central  Hudson  Gas  and  Electric 
Corporation  (NY) 

Central  Illinois  Light  Company 
Central  Illinois  Public  Service 
Company 

Chattanooga  Gas  Company  (TN) 
Cheyenne  Light,  Fuel  and  Power 
Company 

Cincinnati  Gas  and  Electric  Company 
Citizens  Utilities  Company  (AZ) 
Citizens  Utilities  Company  (CO) 

City  Gas  Company  of  Florida 
Colonial  Gas  Energy  System 
Columbia  Gas  of  Kentucky,  Inc. 
Columbia  Gas  of  Ohio,  Inc. 

Columbia  Gas  of  Pennsylvania,  Inc. 
Columbia  Gas  of  Virginia,  Inc. 
ComFurt  Gas  Incorporated  (CO) 
Commonwealth  Gas  Company 
Commonwealth  Gas  Service 
Incorporated 

Commonwealth  Gas  Services, 
Incorporate 

Connecticut  Natural  Gas  Corporation 
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Consolidated  Edison  Company  of 
New  York,  Inc. 

CoDstunets  Power  Company 
Dayton  Power  &  Light  Company 
Delmarva  Power  k  Light  Company 
lOE) 

East  Ohio  Gas  Company 
Eastern  Colorado  Utility  Company 
Elizabethtown  Gas  Company 
Enstar  Natural  Gas  Company 
Entex  Inc.  ILAj 
Entex  lac.  (MS) 

Entex  Inc.  (TXJ 

Equitable  Company  (PA) 

Equitable  Gas  Company  (WV) 

Gas  CompanyofN^  Mexico 
Gas  Service  Company  (NE) 

Greeley  Gas  Company  (CO) 

Greeley  Gas  Company  (KS) 

Gulf  States  Utilities  ^mpany 
Hope  Gas.  Incorporated 
Illinois  PorwerOmipany 
Indiana  Gas  Company 
Intermountain  Gas  Company 
Interstate  Power  Company  (lA) 
IntMStaite  Power  Company  (MN) 

Iowa  Electric  Light  &  Power  Company 
lowa-HKnois  Gas  &  Electric  Company 
(lA) 

lowa-Tllinois  Gas  ft  Electric  Company 
(IL) 

Iowa  5orrthem  Utilities  Company 
Kansas-Nebraska  Natural  Gas 
Company  (WY) 

Kansas  Power  ft  Idght  Company  fMO) 
K  N  Energy,  Inc.  (CO) 

K  M  Energy.  Inc.  (KS) 

KPL  Gas  Seivioe  Company  (KS) 

KPL  Gas  Service  Company  (OfO 
Laclede  Gas  Company  Consolidated 
Lone  Star  Gas  Company,  a  division  of 
ENSERCHCorp.(TX) 

Long  Island  Lighting  Company 
Louisiana  Gas  Service  Company 
Louisville  Ces  ft  Electric  Company 
Madison  Gas  ft  Electric  Company 
Michigan  Consolidated  Gas  Company 
Michigan  Gas  Company 
Midwest  Gas.  Division  of  Iowa  Public 
Service  Company  (lA) 

Midwest  Gas,  Division  of  Iowa  Public 
Service  Company  (MN) 

Midwest  Gas,  Division  of  Iowa  Public 
Service  Company  (NE) 

Midwest  Gas,  Division  of  Iowa  Public 
Service  Company  (SD) 

Minnegasco — Division  of  Arkla,  Ina 

(MN) 

Minnegasco — ^Division  of  Arkla.  Inc. 

(NE) 

Minnegasco — ^Division  of  Arkla,  Inc. 
(SD) 

Mississippi  Valley  Gas  Company 
Missouri  Public  Service  Company 
Mobile  Gas  Service  Corporation 
Montana-Dakota  Utilities  Company 
(MT) 

Montana-Dakota  Utilities  Company 
(ND) 


Montana-Dakota  Utilities  Company 
(SDJ 

Montana-Dakcrta  Utilities  Company 
(WY) 

Montana  Power  Company 
Mountaineer  Gas  Company 
Mountain  Fuel  Supply  Company  (UT) 
Mountain  Fuel  Supply  Company 
(WY) 

Nashville  Gas  Company 
National  Fuel  Gas  IKstribution 
Corporation  (NY) 

National  Fuel  Gas  Distribution 
Corporation  (PA) 

National  Gas  and  Oil  Company 
New  Jersey  Natural  Gas  Company 
New  Orleans  Public  Service.  lac. 

New  York  State  Electric  ft  Gas 
Coqioraticn 

Niagara  Mohawk  Power  Company 
North  Carolina  Natural  Gas 
Corporation 

North  Shore  Gas  Company 
Northern  Illinois  Gas  Company 
Northern  Indiana  Public  Service 
Company 

Northern  Minnesota  Utilsties-DivisiDn 
of  UtiliCorp  United,  Inc. 

Northern  Natural  Gas  Company  (KS) 
Northern  Natural  Gas  Company  (NE) 
Northern  States  Power  Company  (MN) 
Northern  States  Power  Company  (ND) 
Northern  States  Power  Company  (WI) 
Norih  Penn  Gas  Company 
Northwest  Natural  Gas  Company  (OR) 
Northwest  Natural  Gas  Company 
(WA) 

Northwestern  Public  Service 
Company  (N£) 

Northwestern  Pafalic  Service 
Company  (SO) 

Oklahoma  Natural  Gas  Company 
Orange  ft  Rockland  Utilities 
Pacific  Gas  &  Electric  Company 
Panhandle  Eastern  Pipeline  Company 

(lU 

Panhandle  Eastern  Pipeline  Company 
(KS) 

Pennsylvania  Gas  &  Water  Company 
Peoples  Gas,  Light  and  Coke  Company 
Peoples  Gas  System 
Peoples  Natural  Gas  Company 
Peoples  Natural  Gas  Company  (CO) 
Peoples  Natural  Gas  Company, 
Division  of  UtiliCorp  United.  Inc. 
(lA) 

Peoples  Natural  Gas  Company, 
Division  of  UtiliCorp  Unit^,  Inc. 
(KS) 

Peoples  Natural  Gas  Company, 
Division  of  UtiliCorp  Unit^,  Inc. 

(MN) 

Peoples  Natural  Gas  Company. 
Division  of  UtiliCorp  Unit^,  Inc. 

(NE) 

Philadelphia  Electric  Company 
Piedmont  Natural  Gas  Company  (NC) 
Piedmont  Natural  Gas  Company  (SC) 
Providence  Gas  Company 


Puldic  Service  Company  of  Colorado 
Public  Service  Company  of  North 
Carolina 

Public  Service  Electric  and  Gas 
Company 

Rochester  Gas  ft  Electric  Corpcaation 
Rocky  Mountain  Natural  Gas  Division 
of  K  N  Energy.  Inc. 

San  Diego  Gas  ft  Electric  Company 
South  C^olina  Gas  ft  Electric 
Company 

South  Jersey  Gas  Company 
SouthwestwTi  Michigan  Gas  Company 
Southern  California  Gas  Company 
Southern  Connecticut  Gas  Company 
'  Southern  Indiana  Gas  &  Electric 
Company 

Southern  Union  Company  (TX) 
Southern  Union  Gas  Ciompas^y  (OK) 
Southwest  Gas  Corporation  (AZ) 
Southwest  Gas  Corporation  (CA) 
Southwest  Gas  Corporation  (NV) 

Trans  Louisiana  Gas  Company 
T.W.  PhillipsCas  and  Oil  Company 
UGI  Corporation 
Union  Electric  Company 
Union  Light.  Heat  &  Power  Compeny 
(KY) 

United  Cities  Gas  Company  (KS) 
United  Cities  Gas  Company  (GA) 
United  Cities  Gas  Company,  Great 
River  Division 
Virginia  Natural  Gas 
Washii^ton  Gas  Light  Company  (DC) 
Washington  Gas  Light  Company  (K03) 
Washington  Gas  L^t  Company  (VA) 
Washington  Natural  Gas  Company 
Washington  Water  Power  Company 
(ID) 

Washington  Water  Power  Company 
(OR) 

Washington  Water  Power  Company 
(WA) 

West  Ohio  Gas  Company 
Western  Kentucky  Gas  Company 
Williams  Natural  Gas  Company 
Wisconsin  Fuel  ft  Light  Company 
Wisconsin  Gas  Company 
Wisconsin  Natural  Gas  Company 
Wisconsin  Poww  ft  Light  Company 
Wi.sconsin  Public  Service  Corporation 
(MI) 

Wisconsin  Public  Service  Corporation 
(WI) 

Yankee  Gas  Services  Company  (CT) 
Publicly-Owned: 

Citizens  Gas  &  Coke  Utility  (IN) 

City  of  Fort  Morgan  Gas  Dept.  (CO) 
City  of  Richmond,  Department  of 
Public  Utilities  (VA) 

City  Public  Services  Board  (San 
Antonio.  TX) 

Colorado  Springs.  Department  of 
Public  Utilities  (CO) 

Long  Beach  Gas  Department  (CA) 
Memphis  Light,  Gas  ft  Water  Division 
(TN) 

Metropolitan  Utilities  District  of 
Omaha  (NE) 
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Philadelphia  Gas  Works  (PA) 
Springfield  City  Utilities  (MO) 

Town  of  Ignacio  Municipal  Utilities 
(CO) 

Town  of  Rangley  Gas  Department 
(CO) 

(FR  Doc.  92-31915  Filed  12-31-92;  8:45  am) 
BU.UNG  COOe  64S(Mrr-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4551-3] 

Science  Advisory  Board 
Environmental  Engineering  Committee 
Modeling  Project  Subcommittee;  Open 
Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92—463, 
notice  is  hereby  given  that  the  Science 
Advisory  Board’s  (SAB’s)  Modeling 
Project  Subcommittee  fMPS)  of  the 
Environmental  Engineering  Committee 
(EEC),  will  meet  on  Thursday,  January 
14  through  Friday,  January  15, 1993. 

Tbe  meeting  will  be  at  the  Howard 
Johnson  National  Airport  Hotel,  2650 
Jefferson  Davis  Highway,  Arlington,  VA 
22202  (telephone  number  is  (703)  684— 
7200).  On  'Thursdafy,  ^nuary  14, 1993 
the  MPS  will  meet  from  9  a.m.  to  5  p.m. 
On  Friday,  January  15, 1993  the  MPS 
will  meet  starting  at  8:30  a.m.  and  will 
adjourn  no  later  than  4  p.m. 

At  this  meting,  the  will  be 
briefed  on  the  Office  of  Solid  Waste  and 
Emergency  Response  (OSWER)  Draft 
Policy  on  Modeling,  with  particular 
attention  paid  to  OSWER*s  assessment 
framework  for  groundwater  model 
applications.  Specifically,  the  SAB  is 
requested  to  review  the  draft  guidance 
entitled  ** Assessment  Framevrark  ftn 
Ground-  Water  Model  Applications,’* 
and  to  address  tbe  following  questions: 

(1)  Is  the  substance  of  the  Frameworic 
scientifically  correct?;  (2)  Does  the 
Framework  address  groundwater  model 
application  activities  with  as  much 
completeness  as  is  acceptable  and 
necessary?;  (3)  Does  the  Framewoik 
provide  help  bom  the  prefect 
management  perspective  for  managing 
model  applications?;  (4)  Will  the  use  of 
the  Frameworii  serve  to  aid  the  OSWER 
staff  in  improving  the  management  of  its 
modeling  activiti^?;  and  (5)  Is  there 
additional  information  or  direction 
which  should  be  added  to  Project 
Management  Requirements  for 
Modeling  teams,  and  the  Model  Code 
and  Public  Domain? 

The  meeting  is  open  to  the  public  and 
seating  will  be  on  a  first  come  basis. 

Any  member  of  the  public  wishing 
luriher  information,  such  as  a  proposed 


agenda  on  the  meeting  should  contact 
Dr.  K.  Jack  Kooyoomjian,  Designated 
Federal  Official,  or  Mrs.  Diana  L.  Pozun, 
Secretary,  Science  Advisory  Board 
(AlOlF),  U.S.  Environmental  Protection 
Ag^cy,  Washington,  DC  20460,  at  (202) 
260-6552,  Anyone  wiping  copies  of  the 
draft  report  entitled  ‘^Assessment 
Framework  for  Ground-Water  Model 
Applications,”  should  contact  Ms.  Mary 
Lou  Melley  of  OSWER’s  Informaticm 
Management  Staff  at  (202)  260-6860. 
Written  comments  received  by  January 
4, 1993  will  be  mailed  to  the  SAB’s 
MPS;  comments  received  after  that  date 
will  be  provided  to  the  MPS  at  the 
meeting.  Written  comments  of  any 
length  (at  least  35  copies)  may  be 
provided  to  the  Subcommittee  up  until 
the  meeting. 

Members  of  the  public  who  wish  to 
make  a  brief  ora!  piresentation  should 
contact  Dr.  K.  Jack  Kooyoomjian  no  later 
than  January  7, 1993.  The  Science 
Advisory  B^rd  expects  that  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  of  previously 
submitted  oral  or  written  statements.  In 
general,  each  individual  or  group 
making  an  oral  presentation  will  be 
limited  to  a  total  thne  of  five  minutes. 

Dated:  December  14, 1992.  . 

A.  Robert  Flaalc. 

Acting,  Staff  Dinctor.  Science  Advisory 
Board. 

(FR  Doc  92-31907  Filed  12-31-92;  8:45  am) 
BIUJNO  CODE  «He-S»^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

Office  of  the  Assfstent  Secretary  for 
Health;  Statement  of  Organbation, 
Functlona  aruf  Delegations  of 
Authority 

Part  H,  Public  Heahh  Service  (PHS), 
Chapter  HA  (Office  of  the  Assistant 
Secretary  for  Health)  of  the  Statement  of 
Organit^tion,  Functions  and 
Delegations  of  Aothority  fior  the 
Department  of  Health  and  Human 
Services  (42  FR  61318,  December  2, 
1977,  as  amended  most  recently  at  57 
FR  47107-08,  October  14.  ig»2),  is 
amended  to  reflect  changes  to  the 
functions  of  the  Office  on  Women’s 
Health  (HAW)  within  the  Office  of  the 
Assistant  Secretary  for  Heahh  to  reflect 
more  accurately  current  activities 
associated  with  women’s  health  issues. 

Office  of  the  Assistant  Secretary  for 
Health 

Under  Part  H,  Chapit^  HA,  Office  of 
the  Assistant  Secretary  for  Health, 


Section  HA-20,  Functions,  following 
the  title  and  statement  for  the  Division 
of  Payment  Management  (HAU45J, 
delete  the  title  and  statement  for  die 
Office  on  Women's  Heahh  (HAW)  and 
add  the  following  title  and  statement: 

Office  of  Women Health  (HAW}.  The 
Director,  Office  on  Women’s  Health, 
serves  as  the  principal  advisor  to  tbe 
Assistant  Secretary  for  Health  on 
scientific,  legal,  ethical,  and  policy 
issues  relating  to  woman’s  heahh.  The 
issues  cut  across  all  PHS  components 
which  provide  research,  service, 
prevention,  promotion,  treatment, 
training,  edxication,  and  disseminatitm 
of  infcHToation.  The  crosscutting 
categories  include  the  health  priorities 
addressed  in  the  PHS  Action  Plan  on 
Women’s  Health,  and  the  objectives 
outlined  in  Healthy  People  2000  which 
specifically  address  women’s  health. 

The  Office: 

(1)  Coordinates  the  programmatic 
aspects  of  PHS  agencies  in  regard  to 
issues  relating  to  women’s  heahh; 

(2)  Serves  as  a  locus  within  PHS  to 
identify  changing  needs,  to  recommend 
new  studies,  and  to  assess  new 
challenges  to  the  health  of  women; 

(3)  Serves  as  a  focal  point  within  PHS 
to  coordinate  the  continuing 
implementation  of  recommendations  of 
the  report  of  the  PHS  Task  Force  on 
Women’s  Health  Issues  in  the  context  of 
the  health  objectives  for  the  year  2000; 

(4)  Monitors  the  PHS  Action  Pkn  for 
Women’s  Health; 

(5)  Assures  liaison  with  relevant  PHS 
agencies  and  offices;  and 

(6)  Provides  staff  support  to  the  PHS 
Coordinating  Committee  on  Women’s 
Heahh  Issues  in  furthering  their  dtaige; 

(7)  Facilitates  the  expansion  of 
services  and  access  to  health  care  for  all 
women,  particularly  women  of  low 
socioeconomic  status  and  those  who  are 
socially  or  geogr^hically  isolated;  end 

(8)  assesses  the  opportimitiee  for  women 
in  assuming  leadership  positions  in  the 
PHS. 

Dated:  December  16, 1992. 
lames  O.  Mason, 

Assistant  Secretary  for  Health. 

(FR  Doc.  92-31894  Filed  12-31-92;  8:45  am) 
BILUNG  CODE  4ta&-17-M 


Social  Security  Administration 

Statement  of  Organization,  Functions 
and  Delegation  of  Authority 

Part  S  of  the  Statement  of 
Organization,  Functions  and 
Delegations  of  Authority  for  tbe 
Department  of  Health  and  Human 
Somices  covers  the  Social  Security 
Administration  (SSA).  Chapter  S4 
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covers  the  Deputy  Commissioner, 
Systems.  Notice  is  hereby  given  that 
subchapter  S4H,  the  Office  of  Systems 
Requirements,  is  being  amended  to 
reflect  the  realignment  of  the  Office  of 
Pre-Claims  Requirements  (S4HB). 

Notice  is  further  given  that  subchapter 
S4J,  the  Office  of  Systems  Planning  and 
Integration,  is  being  amended  to  reflect 
revised  functions  and  division  level  title 
changes.  Notice  is  further  given  that 
subchapter  S4K,  the  Office  of 
Information  Management,  is  being 
amended  to  reflect  the  abolishment  of 
the  Division  of  Office  Systems  and  to 
update  functions  in  the  remaining 
divisions.  The  changes  are  as  follows: 

Section  S4H.10  The  Office  of  Systems 
Eequirements — (Organization) 

E.  The  Office  of  Pre-Claims 
Requirements  (S4HB). 

Delete: 

1.  The  Division  of  Enumeration  and 
Employer  Identification  (S4HB1)  in  its 
entirety. 

Retitle  and  Renumber: 

2.  The  Division  of  Earnings  Reporting 
and  Maintenance  (S4HB2)  to:  “1.  The 
Division  of  Earnings  Control  and 
Processing  (S4HB2).” 

Renumber: 

■'3”  to  “2".’* 

Retitle  and  Renumber: 

4.  The  Division  of  User  Support  and 
Interfaces  (S4HB4)  to:  “3.  The  Division 
of  Data  Support  and  Enumeration 
(S4HB4).’’ 

Renumber: 

"5”  to  "4.” 

Section  S4H.20  The  Q^ce  of  Systems 
Eequirements — (Functions) 

E.  The  Office  of  Pre-Claims 
Requirements  (S4HB). 

Delete: 

1.  The  Division  of  Enumeration  and 
Employer  Identification  (S4HB1)  in  its 
entirety. 

Retitle  and  Renumber: 

2.  The  Division  of  Earnings  Reporting 
and  Maintenance  (S4HB2)  to:  ”1.  The 
Division  of  Earnings  Control  and 
Processing  (S4HB2).” 

Delete: 

a.  In  its  entirety. 

Add: 

a.  Plans,  develops,  evaluates  and 
implements  organizational  information 
requirements,  functional  specifications, 
procedures,  instructions  and  standards. 


including  those  relating  to  security  and 
fraud  detection,  for  reporting  private 
and  public  sector  earnings  data;  for 
establishment,  correction  and 
maintenance  of  earnings  records;  for 
reconciling  disagreements  and  resolving 
discrepancies;  for  the  establishment  and 
maintenance  of  employer  identification 
information;  for  the  classification  of 
employers;  for  the  employer  reporting 
control  and  SSA/IRS  reconciliation 
process;  and  for  State  and  local 
reporting  audit  and  reconciliation. 

Delete: 

c.  thru  f.  In  their  entirety. 

Add: 

c.  Develops  and  maintains  a 
comprehensive,  updated  and  integrated 
set  of  systems  requirements 
specifications  for  the  earnings  reporting 
and  maintenance  process.  State  and 
local  contribution  and  liability,  and  the 
employer  identification  and  control 
process. 

d.  Performs  requirements  analyses 
and  definition,  conveying  SSA- 
approved  user  needs  and  requirements 
in  the  areas  of  earnings  reporting.  State 
and  local  contributions  and  liability, 
and  employer  identification  and  control 
to  the  Office  of  Systems  Design  and 
Development  (OSDD)  for  the 
development  of  ADP  specifications  and 
system  design. 

6.  Evaluates  legislative  proposals, 
regulations  and  policy  changes  affecting 
the  earnings  reporting  process.  State  and 
local  contributions  and  liability,  and  the 
employer  identification  and  control 
process. 

f.  Represents  users  in  resolving 
systems  discrepancies  and  errors 
relating  to  the  existing  earnings 
reporting  and  maintenance  process, 
existing  State  and  local  contributions 
and  liability,  and  employer 
identification  and  control  processes 
with  OSDD  and  the  Office  of  Systems 
Operations'  (OSO’s)  representatives. 

Renumber: 

3.  The  Division  of  Earnings  Correction 
and  Certification  (S4HB3)  to  "2." 

Delete: 

c.  thru  f.  In  their  entirety. 

Add: 

c.  Develops  and  maintains  a 
comprehensive,  updated  and  integrated 
set  of  system  requirements 
specifications  for  earnings  data  use  and 
data  accessing  processes. 

d.  Performs  requirements  analyses 
and  definition,  conveying  SSA- 
approved  user  needs  and  requirements 
in  the  area  of  earnings  data  use  and  data 


accessing  processes  to  OSDD  for  the 
development  of  ADP  specifications  and 
systems  design. 

e.  Evaluates  legislative  proposals, 
regulations  and  policy  changes  affecting 
use  and  maintenance  of  earnings  data 
and  data  accessing  processes. 

f.  Represents  users  in  resolving 
system  discrepancies  and  errors  relating 
to  earnings  data  uses  and  data  accessing 
processes  with  OSDD  and  OSO 
representatives. 

Retitle  and  Renumber: 

4.  The  Division  of  User  Support  and 
Interface  (S4HB4)  to:  “3.  The  Division  of 
Data  Support  and  Enumeration 
(S4HB4).” 

Delete: 

a.  In  its  entirety. 

Add: 

a.  Plans,  develops,  validates, 
evaluates  and  implements 
organizational  information 
requirements,  functional  specifications, 
procedures,  instructions  and  standards, 
including  security  and  fi'aud  detection 
for  data  exchanges  between  SSA 
systems  and  other  Federal  and  State 
agencies;  data  bases;  data  base  access  for 
information,  and  teleprocessing;  for  the 
establishment,  correction  and 
maintenance  of  Social  Security 
numbers;  for  the  issuance  of  new  or 
replacement  cards;  and  for  the  Death 
Master,  News  and  Tride  files. 

Delete: 

c.  thru  f.  In  their  entirety. 

Add: 

c.  Develops  and  maintains  a 
comprehensive,  updated  and  integrated 
set  of  systems  requirements 
specifications  for  the  enumeration 
process  and  for  interface  and  data  base 
access  processes. 

d.  Performs  requirements  analyses 
and  definition,  conveying  SSA- 
approved  user  needs  and  requirements 
in  the  areas  of  enumeration,  data  base 
accesses  and  interfaces  to  OSDD  for  the 
development  of  ADP  specifications  and 
systems  design. 

e.  Evaluates  legislative  proposals, 
regulations  and  policy  changes  affecting 
enumeration  process  and  system 
interfaces. 

f.  Represents  users  in  resolving 
system  discrepancies  and  errors  relating 
to  the  existing  interface  and 
enumeration  process  with  OSDD  and 
OSO  representatives. 

Renumber: 

"S”  to  "4.” 
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Section  S4J.  10  The  Office  of  Systems 
Planning  and  Integration — 
(Organization) 

C.  Tbe  Iramsdiate  Office  of  the 
Director,  Office  of  Systems  Planning  and 
Integration  (S4f}, 

Delete: 

1.  The  Data  Administration  Staff  (S4J- 
1)  in  its  ei^rety. 

Retitle: 

E.  The  Division  of  Systems  Planning 
(S4JB)  to:  “Tbe  Division  of  Technology 
Assessment  and  Training  (54^^).“^ 

Retitle: 

F.  The  Division,  of  Financial. 
Procirrement  and  Information 
Management  (S4JC)  to:  “The  Division  of 
Systems  Planning  and  Budget  (S4JQ.“ 

Section  S4J.20  The  Office  of  Systems  " 
Planning  and  Integration — (Function) 

C.  The  Immediate  Office  of  the 
Director,  Office  of  Systems  Planning  and 
Integraticm  (S4J). 

Delete: 

1.  The  Data  Administration  Staff  (S4J- 
1)  in  its  entirety. 

Delete: 

D.  The  Division  of  Systems 
Engineering  (S4]A)  in  its  entirety. 

Add: 

D.  The  Division  of  Systems 
Engineering  (S4JA)  is  resp<Hisible  for 
SSA-wide  ^ta  administration  including 
responsibility  for  the  overall  operation 
of  the  SSA  Data  Resource  Management 
Program.  It  is  responsible  for  the 
development  of  %stems-wide  policies, 
procedures  and  standards  for  all  phases 
of  the  systems  life  cycle  development 
process;  development  of  methods  to 
assure  the  quality  of  systems  products; 
and  development  and  maintenance  of 
the  Software  Engineering  Tecdmology, 
which  includes  the  policies,  standards, 
guidelines,  procedures,  tools  and 
training  elements  pertaining  to  the 
following  software  life  cycle  stages: 
Requirements  definition  and  analysis, 
design,  programming,  validation, 
operation  and  review.  The  Division 
develops  proposals  and 
recommendations  for.  new  software 
engineering  methods  for  use  at  SSA, 
based  on  extensive  research  into  various 
methodologies  utilized  by  other  data 
processing  installations.  Develops  and 
maintains  quality  assurance  procedures 
and  mechanisms  to  assure  that  software 
products  satisfy  user  requirements  and 
conform  to  the  defined  standards, 
guidelines  and  procedures  of  SSA 
systems. 


Retitle: 

E.  The  Division  of  Systems  Planning 
(S4JB)  to:  "The  Division  of  Technology 
Assessment  and  Training  (S4JB).” 

Revise  in  its  erttircfy: 

E.  Tbe  Division  of  Technology 
Assessorat  and  Training  (S4}B)  is 
responsibla  for  assessment  of  new 
tecbnnlngies  and  planning  for  imd 
acquiring  technic^  training  for  i^stems 
persoim^  The  Ihvision  analyzes  die 
current  SSA  data  processing 
enviranment,  fiitnre  systems 
lequimnents  and  technology  forecasts 
to  evaluate  the  apjdk^ility  of  new 
technoiogiea  to  S^  processes.  It 
develops  pilot  projects  to  evaluate 
technologies,  piarticularfy  in  the  area  of 
artificial  inte^gence  ma  expert 
systems,  for  selected  applieaticms.  The 
Division  evaluates  tectokal  and 
nontechnical  training  needs  for  all 
Systems  offices  and  coordinates  and 
evaluates  vendor  provided  and  in-house 
training  as  applicable. 

Retitle: 

F.  Tbe  Division  of  Financial. 
Procurement  and  Information 
Management  (S4}C)  to:  “The  Division  of 
Systems  Planning  and  Budget  (S4)C>.“ 

Revise  in  its  entirct3r: 

F.  The  Division  of  Systems  Planning 
and  Budget  (S4JC)  is  responsible  for 
development  of  SSA’s  Information 
Systems  Plan  (ISP)  which  sets  forth 
SSA’s  major  systems  goals  and 
Directives  and  the  inifiatives/projects  to 
achieve  them.  It  develops  the  Systems  5- 
year  Information  Technology  Systems 
(ITS)  plan  and  budget.  It  directs  the 
fiscal  management  and  tracking  of  ITS 
procurements  and  keeps  management 
abreast  of  the  status  all  ITS 
acquisitions,  systems  hfe  C3rcle  costs 
and  full-time  equivalent  utilization.  The 
Division  functions  as  an  advisor  and 
consultant  to  the  Director,  Office  of 
Systems  Planning  and  Integration,  and 
the  Deputy  Commissioner  for  Systems, 
on  all  matters  related  to  the 
development  and  execution  of  the  ISP 
and  the  5-year  plan  and  budget.  The 
Division  is  responsible  for  ongoing, 
formal  change  control  procedures  for 
the  ISP  and  monitoring  and  reporting 
progress  toward  ISP  project  goals.  It 
identifies  major  systems  integration 
issues  and  develops  alternative 
solutions  and  recommendations  to  the 
Deputy  Commissioner  for  Systems.  It 
also  designs  and  maintains  software 
systems  and  such  as  the  Resource 
Accounting  System  to  trade  and  report 
on  personnel  and  computer  resource 
utilization.  Tbe  Division  operates  the 
Systems  Management  Center,  a  fully- 


automated  roultimedis  briefing  emter, 
and  designs  Imefing  materiel  ^  SSA 
executive  staff. 

Section  S4K.10  The  Office  of 
Information  Management — 
(Organization) 

Delete: 

D.  The  Division  of  Office  Systems 
(S4KA)  in  its  entirety. 

Relett»: 

“E”  to  ’Tk*'  “F~  to  **£,*"  "G“  to  “F** 
and 

Section  S4K.20  The  Office  of 
Information  Management — (Functions) 

Delete: 

D.  The  Division  of  Office  Systems 
(S4KA)  in  its  entirety. 

Ralettec: 

“E”  to  “D,”  “F”  to  “E,”  “G“  to  “F“ 
and  “H“  to  “G.” 

E.  The  Division  of  Information 
Resource  Managiament  (S4KB). 

Delete: 

1.  In  its  entirety: 

Add: 

I.  Coordinates  with  tbe  staff 
components  under  the  Deputy 
Commissioner  for  Systems  on  all  areas 
within  Division  control,  (e.g.,  fTS 
budget,  management  information 
systems  design  and  delivery,  ongoing 
user  support.) 

Add: 

9.  Plans,  implements,  integrates  and 
controls  Office  Automation  (OA) 
software  functions  at  SSA  and  is 
responsible  for  development  and 
dissemination  of  OA  software 
acquisition  and  development  policias. 
standards,  guidelines  and  procedures. 

10.  Monitors  technology  trends  and 
maintains  current  information  on  OA 
software  products,  development  tools 
and  techniques. 

II.  Works  with  SSA  users  to  provide 
solutions  to  their  OA  requirements  that 
are  consistent  with  Agency  OA  policies. 

12.  Assists  SSA  users  in  refining  OA 
requirements,  configuring  and 
engineering  solutions,  coordinating 
implementation  and  evaluating 
effectiveness. 

13.  Assists  SSA  users  in  determining 
OA  applications,  software  and  training 
needs,  implementing  solutions, 
planning  for  expansion. 

14.  Provides  a  full  range  of  initial  and 
follow-up  OA  applications,  software 
and  development  support  for  SSA  users 
in  requirements  analysis,  system  design, 
engineering,  implementation  and 
training. 
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IS.  Directs  the  preparation, 
acquisition  and  management  of 
contracts  for  OA/end-user  computing/ 
MI  hardware,  software  and  support 
services. 

F.  The  Division  of  Information 
Systems  Policy  and  Administration 
(S4KC). 

Add: 

8.  Responsible  for  formulating  and 
maintaining  the  Information  Systems 
Architecture  supporting  SSA's 
administrative  and  management 
information  systems. 

9.  Responsible  for  developing  systems 
requirements  and  validation  in  support 
of  new  automated  management 
information  systems. 

10.  Provides  fourth  and  fifth 
generation  computer  language  support 
to  end-users  and  developers  of  Admin/ 
MI  systems. 

Dated:  December  15, 1992. 

Ruth  A.  Pierce, 

Depu  ty  Comwissioner  for  Human  Resources. 
[FR  Doc.  92-31895  Filed  12-31-92;  8:45  am) 
BtUMO  COOC  41W-2t-ll 


Substance  Abuse  and  Mental  Health 
Servicea  Administration 

Current  List  of  Laboratories  Which 
Meet  Minimum  Standards  To  Engage  in 
Urine  Drug  Testing  for  Federal 
AgerKies  arnl  Laboratories  That  Have 
Withdrawn  From  the  Program 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administratidn,  HHS. 
(Formerly:  National  Institute  on  Drug 
Abuse,  ADAMHA,  HHS). 

ACTION:  Notice. 


SUMMARY:  The  Department  of  Health  and 
Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (53 
FR  11979, 11986).  A  similar  notice 
listing  all  currently  certified  laboratories 
will  published  during  the  first  week 
of  each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  listed  laboratory’s 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
fit)m  updated  lists  until  such  time  as  it 
is  restored  to  full  certification  under  the 
Guidelines. 

If  any  laboratory  has  withdrawn  fi'om 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  will 
be  identified  as  such  at  the  end  of  the 
current  list  of  certified  laboratories,  and 


will  be  omitted  fi'om  the  monthly  listing 
thereafter. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denise  L.  Goss.  Program  Assistant, 
Division  of  Workplace  Programs,  room 
9-A-54,  5600  Fishers  Lane,  Rockville, 
Maryland  20857;  Tel.:  (301)  443-6014. 
SUPPLEMENTARY  MFORMATION:  Mandatory 
Gu^elines  for  Federal  Workplace  Drug 
Testing  were  developed  in  accordance 
with  Executive  Order  12564  and  section 
503  of  Public  Law  100-71.  Subpart  C  of 
the  Guidelines,  “Certification  of 
Laboratories  Engaged  in  Urine  Drug 
Testing  for  Federal  Agencies,”  sets  strict 
standards  which  laboratories  must  meet 
in  order  to  conduct  urine  drug  testing 
for  Federal  agencies.  To  become 
certified  an  applicant  laboratory  must 
undergo  three  rounds  of  performance 
testing  plus  an  on-site  inspection.  To 
maintain  that  certification  a  laboratory 
must  participate  in  an  every-other- 
month  performance  testing  program 
plus  periodic,  on-site  inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  from  SAMHSA, 
HHS  (formerly:  HHS/NIDA)  which 
attests  that  it  has  met  minimum 
standards. 

In  accordance  with  subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidelines: 

AccuTox  Analytical  Laboratories,  427  Fifth 
Avenue,  NW.,  P.O.  Box  770,  Attalla,  AL 
35954-0770,  205-538-0012/800-247-3893 
Aegis  Analytical  Laboratories,  Inc.,  624 
Grassmere  Park  Road,  Suite  21,  Nashville, 
TN  37211, 615-331-5300 
Alabama  Reference  Laboratories,  Inc.,  543 
South  Hull  Street,  Montgomery,  AL  36103, 
800-541-4931/205-263-5745 
Allied  Clinical  Laboratories,  201  Plaza 
Boulevard,  Hurst.  TX  76053,  817-282- 
2257 

American  Medical  Laboratories,  Inc.,  14225 
Newbrook  Drive,  Chantillv,  VA  22021, 
703-802-6900 

Associated  Pathologists  Laboratories,  Inc., 
4230  South  Burnham  Avenue,  Suite  250, 
Las  Vegas.  NV  89119-54T2.  702-733-7866 
Associated  Regional  and  University 
Pathologists,  Inc.  (ARUP),  500  Chipeta 
Way.  Salt  Lake  City,  UT  84108,  801-583- 
2787 

Baptist  Medical  Center — ^Toxicology 
Laboratory,  9601 1-630,  Exit  7,  Little  Rock, 
AR  72205-7299,  501-227-2783  (formerly: 
Forensic  Toxicology  Laboratory  Baptist 
Medical  Center) 

Bayshore  Qinical  Laboratory,  4555  W. 
Schroeder  Drive,  Brown  Deer,  WI  53223, 
414-355-4444/800-877-7016 
Beilin  Hospital — ^Toxicology  Laboratory,  215 
N.  Webster  Ave.,  Green  Bay,  Wl  54301, 
414-433-7485 


Bioran  Medical  Laboratory,  415 
Massachusetts  Avenue,  Cambridge,  MA 
02139, 617-547-8900 
California  Toxicology  Services,  1925  East 
Dakota  Avenue,  suite  206,  Fresno.  CA 
93726,  209-221-5655/800-448-7600 
Cedars  Medical  Center,  Department  of 
Pathology,  1400  Northwest  12th  Avenue, 
Miami.  FL  33136,  305-325-5810 
Centinela  Hospital  Airport  Toxicology 
Laboratory,  9601  S.  ^pulveda  Blvd.,  Los 
Angeles,  CA  90045,  310-215-6020 
Clinical  Pathology  Facility.  Inc.,  711 
Bingham  Street,  Pittsburgh,  PA  15203, 
412-488-7500 

Clinical  Reference  Lab,  11850  West  85th 
Street,  Lenexa,  KS  66214.  800-445-6917 
CompuChem  Laboratories,  Inc.,  A  Subsidiary 
of  Roche  Biomedical  Laboratory,  3308 
Chapel  Hill/Nelson  Hwy.,  Research 
Triangle  Park,  NC  27709,  919-549-8263/ 
800-833-3984 

CompuChem  Laboratories,  Special  Division, 
3308  Chapel  Hill/Nelson  Hwy.,  Research 
Triangle  Park.  NC  27709, 919-549-8263 
Cox  Medical  Centers,  Department  of 
Toxicology,  1423  North  Jefferson  Avenue, 
Springfield,  MO  65802, 800-876-3652/ 
417-836-3093 

CPF  MetPath  Laboratories,  21007  Southgate 
Park  Boulevard,  Cleveland,  OH  44137- 
3054  800-338-0166  (outside  OH)/80O- 
362-8913  (inside  OH)  (name  changed: 
formerly  Southgate  Medical  Laboratory; 
Southgate  Medical  Services,  Inc.) 

Damon  Clinical  Laboratories,  140  East  Ryan 
Road.  Oak  Creek.  WI  53154,  800-638-1100 
(name  changed:  formerly  Chem-Bio 
Corporation;  CBC  Clinilab) 

Damon  Clinical  Laboratories,  8300  Esters 
Blvd.,  suite  900,  Irving,  TX  75063  214- 
929-0535 

Doctors  8r  Physicians  Laboratory.  801  East 
Dixie  Avenue,  Leesburg,  FL  32748,  904- 
787-9006 

Drug  Labs  of  Texas,  15201  I-IO  East,  suite 
125,  Channelview,  TX  77530,  713-457- 
3784 

DrugScan,  Inc.,  P.O.  Box  2969, 1119  Meams 
Road.  Warminster.  PA  18974,  215-674- 
9310 

Eagle  Forensic  Laboratory,  Inc.,  950  North 
Federal  Highway,  Suite  308,  Pompano 
Beach,  FL  33062,  305-946-4324 
Eastern  Laboratories,  Ltd.,  95  Seaview 
Boulevard,  Port  Washington,  NY  11050, 
516-625-9800 

ElSohly  Laboratories,  Inc.,  1215-1/2  Jackson 
Ave.,  Oxford.  MS  38655,  601-236-2609 
Employee  Health  Assurance  Group,  405 
Alderson  Street,  Schofield.  Wl  54476,  800- 
627-8200  (name  change;  formerly  Alpha 
Medical  Laboratory,  Inc.) 

General  Medical  Laboratories,  36  South 
Brooks  Street,  Madison,  Wl  53715, 608- 
267-6267 

Harrison  &  Associates  Forensic  Laboratories, 
606  N.  Weatherford,  P.O.  Box  2788, 
Midland.  TX  79702,  800-725-3784/915- 
687-6877 

HealthCare/Preferred  Laboratories,  24451 
Telegraph  Road,  Southfield,  MI  48034, 
800-328-4142  (inside  MI)/800-225-94i4 
(outside  MI) 

Hermann  Hospital  Toxicology  Laboratory, 
Hermann  Professional  Building,  6410 
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Fannin,  sxiite  354,  Houston,  TX  77030, 
713-793-6080 

IHC  Laboratory  Services  Forensic  Toxicology. 
930  North  500  West,  suite  E.  Provo.  UT 
84604  800-967-9766 
lewish  Hospital  of  Cincinnati,  Inc.,  3200 
Burnet  Avenue,  Cincinnati,  Ohio  45229, 
513-569-2051 

Laboratory  of  Pathology  of  Seattle,  Inc.,  1229 
Madison  St..  Suite  500,  Nordstrom  Medical 
Tower,  Seattle.  WA  98104,  206-386-2672 
Laboratory  Specialists,  Inc.,  113  Jarrell  Drive. 

Belle  Chasse,  LA  70037,  504-392-7961 
MarshBeld  Laboratories.  1000  North  Oak 
Avenue,  Marshfield,  Wl  54449,  715-389- 
3734/800-222-5835 

Mayo  Medical  Laboratories.  200  S.W.  First 
Street.  Rochester,  MN  55905,  507-284- 
3631 

Med-Chek  Laboratories,  Inc.,  4900  Perry 
Hi^way,  Pittsburgh.  PA  15229, 412-931- 
7200 

MedExpress/National  Laboratory  Center, 

4022  Willow  Lake  Boulevard,  Memphis, 

TN  38175,  901-795-1515 
MedTox  Bio-Analytical,  a  Division  of 
MedTox  Laboratories,  Inc.,  9176 
Independence  Avenue,  Chatsworth,  CA 
91311,  818-718-0115/809-331-8670 
(outside  CA)/800-464-7081  (inside  CA) 
(name  changed:  formerly  Lalmratory 
Specialists,  Inc.:  Abused  Drug 
Laboratories) 

MedTox  Bio-Analytical,  a  Division  of 
MedTox  Laboratories,  Inc.,  2356  North 
Lincoln  Avenue,  Chicago,  IL  60614,  312- 
880-6900  (name  changed:  formerly  Bio- 
Analytical  Technologies) 

MedTox  Laboratories,  Inc.,  402  W.  County 
Road  D,  St.  Paul,  MN  55112,  BOO-832- 
3244/612-636-7466 
Methodist  Hospital  of  Indiana,  Inc., 
Department  of  Pathology  and  Laboratory 
M^icine,  1701  N.  Senate  Boulevard, 
Indianapolis,  IN  46202,  317-929-3587 
Methodist  Medical  Center  Toxicology 
Laboratory,  221  N.E.  Glen  Oak  Avenue, 
Peoria.  IL  61636, 800-752-1835/309-671- 
5199 

MetPath,  Inc.,  1355  Mittel  Boulevard.  Wood 
Dale,  IL  60191,  708-595-3888 
MetPath,  Inc.,  One  Malcolm  Avenue, 
Teterboro,  NJ  07608,  201-393-5000 
MetWest-BPL  Toxicology  Laboratory,  18700 
Oxnard  Street,  Tarzana,  CA  91356,  800- 
492-0800/818-343-8191 
National  Center  for  Forensic  Science,  1901 
Sulphur  Spring  Road,  Baltimore,  MD 
21227, 410-536-1485  (name  changed; 
formerly  Maryland  Medical  Laboratory, 
Inc.) 

National  Drug  Assessment  Corporation,  5419 
South  Western,  Oklahoma  City,  OK  73109, 
800-749-3784  (name  changed:  formerly 
Med  Arts  Lab) 

National  Health  Laboratories  Incorporated, 
2540  Empire  Drive,  Winston-Salem,  NC 
27103-6710,  919-760-4620/800-334-8627 
(outside  NC)/800-642-0894  (inside  NC) 
National  Health  Laboratories  Incorporated, 

75  Rod  Smith  Place,  Cranford,  NJ  07016- 
2843,  908-272-2511 

National  Health  Laboratories  Incorporated, 
d.b.a.  National  Reference  Laboratory, 
Substance  Abuse  Division,  1400  Donelson 
Pike,  Suite  A-IS,  Nashville,  TN  37217, 
615-360-3992/800-800-4522 


National  Health  Laboratories  Incorporated. 
13900  Park  Center  Road,  Herndon,  VA 
22071,  703-742-3100/800-572-3734 
(inside  VA)/800-336-0391  (outside  VA) 
National  Psychopharmacology  Laboratory. 
Inc..9320  Park  W.  Boulevard,  Knoxville. 

TN  37923,  800-251-9492 
National  Toxicology  Laboratories,  Inc.,  1100 
California  Avenue,  Bakersfield,  CA  93304, 
805-322-4250 

Nichols  Institute  Substance  Abuse  Testing 
(NISAT),  7470-A  Mission  Valley  Road,  San 
Diego.  CA  92108-^406, 800-446-4728/  . 
619-686-3200  (name  changed:  formerly 
Nichols  Institute) 

Northwest  Toxicology,  Inc.,  1141  E.  3900 
South,  Salt  Lake  Gty,  UT  84124, 800-322- 
3361 

Occupational  Toxicology  Laboratories,  Inc., 
2002  20th  Street,  suite  204A,  Kenner.  LA 
70062,  504-465-0751 

Oregon  Medical  Laboratories,  P.O.  Box  972, 
722  East  11th  Avenue,  Eugene,  OR  97440- 
0972, 503-687-2134 
Parke  DeWatt  Laboratories,  Division  of 
Comprehensive  Medical  Systems,  Inc., 

1810  Frontage  Rd.,  Northbrook,  IL  60062, 
708-480-4680 

Pathology  Associates  K^edical  Laboratories. 
East  11604  Indiana,  Spokane,  WA  99206, 
509-926-2400 

PDLA,  Inc.  (Precision),  5  Industrial  Park 
Drive,  Oxford,  MS  38655, 601-236-5600/ 
800-237-7352 

PDLA,  Inc.  (Princeton),100  Corporate  Court. 
So.  Plainfield.  NJ  07080,  908-769-8500/ 
800-237-7352 

PharmChem  Laboratories,  Inc.,  1505-A 
O’Brien  Drive,  Menlo  Park,  CA  94025, 415- 
328-6200/800-446-5177 
PharmChem  Laboratories,  Inc.,  Texas  ' 
Division,  7606  Pebble  Drive,  Fort  Worth, 
TX  76118, 817-595-0294,  (Formerly: 

Harris  Medical  Laboratory) 

Physicians  Reference  Toxicology  Laboratory, 
7800  West  noth  Street,  Overland  Park,  KS 
66210, 913-338-4070 

Poisonlab,  Inc.,  7272  Clairemont  Mesa  Road, 
San  Diego,  CA  92111, 619-279-2600/800- 
882-7272 

Precision  Analytical  Laboratories,  Inc.,  13300 
Blanco  Road,  suite  #150,  San  Antonio,  TX 
78216, 512-493-3211 
Puckett  Laboratory,  4200  Mamie  Street, 
Hattiesburgh,  MS  39402, 601-264-3856/ 
800-844-8378 

Regional  Toxicology  Services,  15305  N.E. 
40th  Street,  Redmond,  WA  98052,  206- 
882-3400 

Resource  One,  Inc.,  Seven  Pointe  Circle, 
Greenville,  SC  29615,  803-233-5639 
Roche  Biomedical  Laboratories,  1801  First 
Avenue  South,  Birmingham,  AL  35233, 

.  205-581^170 

Roche  Biomedical  Laboratories,  1957 
Lakeside  Parkway,  suite  542,  Tucker,  GA 
30084,  404-939-4811 
Roche  Biomedical  Laboratories,  Inc.,  1120 
Stateline  Road,  Southaven.  MS  38671, 
601-342-1286 

Roche  Biomedical  Laboratories,  Inc.,  69  First 
Avenue,  Raritan,  NJ  08869,  800-437-4986 
Scott  &  White  Drug  Testing  Laboratory,  600 
S.  25th  Street,  Temple,  TX  76504,  800- 
749-3788 


S.E.D.  Medical  Laboratories,  500  Walter  NE, 
suite  500,  Albuquerque,  NM  87102,  505- 
848-8800 

Sierra  Nevada  Laboratories,  Inc.,  888  Willow 
Street,  Reno.  NV  89502,  800-648-5472 
SmithKline  Beecham  Clinical  Laboratories, 
7600  Tyrone  Avenue.  Van  Nuys,  CA  91045, 
818-376-2520 

SmithKline  Beecham  Clinical  Laboratories. 
3175  Presidential  Drive,  Atlanta,  GA 
30340,  404-934-9205  (name  changed; 
formerly  SmithKline  Bio-Science 
Laboratories) 

SmithKline  Beecham  Clinical  Laboratories, 
506  E.  State  Parkway,  Schaumburg,  IL 
60173,  708-885-2010  (name  changed: 
formerly  International  Toxicology 
Laboratories) 

SmithKline  Beecham  Ginical  Laboratories, 
11636  Administration  Drive,  St  Louis,  MO 
63146. 314-567-3905 
SmithKline  Beecham  Clinical  Laboratories, 
400  Egypt  Road,  Norristown,  PA  19403, 
800-523-5447  (name  changed;  formerly 
SmithKline  Bio-Science  Laboratories) 
SmithKline  Beecham  Qinical  Laboratories. 
8000  Sovereign  Row,  Dallas,  TX  75247, 
214-638-1301  (name  changed:  formerly 
SmithKline  Bio-Science  Laboratories) 
South  Bend  Medical  Foundation,  Inc.,  530  N. 
Lafayette  Boulevard,  South  Bend,  IN 
46601,  219-234-4176 
St  Anthony  Hospital  (Toxicology 
Laboratory),  P.O.  Box  205, 1000  N.  Lee 
Street,  OU^oma  Gty,  OK  73102, 405- 
272-7052 

St  Louis  University  Forensic  Toxicology 
Laboratory,  1205  Carr  Lane,  St  Louis,  MO 
63104,  314-577-8628 
Toxicology  ft  Drug  Monitoring  Laboratory, 
University  of  Missouri  Hospital  ft  Ginics, 
301  Business  Loop  70  West  suite  208, 
Columbia,  MO  65203, 314-882-1273 
Toxicology  Testing  Service,  Inc.,  5426  N.W. 
79th  Avenue,  Miami,  FL  33166,  305-593- 
2260 

No  laboratories  have  volimtarily 
withdrawn  firom  the  National  Laboratory 
Certification  Program. 

Rkhard  Kopanda, 

Acting  Executive  Officer,  Substance  Abuse 
and  Mental  Health  Services  Administration. 
[FR  Doc.  92-31899  Filed  12-31-92;  8:45  am] 

BHXaW  CODE  siso-ao-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[MT-921-08-4120-03;  NDM  81582] 

Coal  Leaae  Application— NDM  81582— 
The  Coteau  Propertlea  Company; 
Intent  To  Hold  Scoping  Meetings  To 
Solicit  Comments  for  the  Preparation 
of  an  Environmental  Amdysis  for 
Federal  Coal  Resources  Within  the 
Fort  Union  Coal  Production  Region, 
North  Dakota 

AGENCY:  Bureau  of  Land  Management. 
Department  of  the  Interior. 

ACTION:  Notice  of  intent  to  hold  scoping 
meetings  to  solicit  comments  for  the 
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preparation  of  an  environmental 
analysis  for  the  proposed  lease  tracts. 

SUftMARV:  On  December  18, 1992,  The 
Coteau  Properties  Company  filed  a  lease 
application,  NDM  81582,  for  federal 
coal  resources  within  the  Fort  Union 
Coal  Production  Re^on. 

The  land  included  in  Coal  Lease 
Application  NDM  81582  is  located  in 
Mercer  Coimty,  North  Dakota,  and  is 
described  as  follows: 

T.  145  N..  R.  88  W..  5th  P.M. 

Sec  6:  Lott  3.4,5,  SEViNWV*. 

Sec  8:  BViB%,  NWViNW’A.  SB’ANW’A. 

SEV4SWV4.  SWV4SB»/4. 

Sec  18:  EV^ 

792.90  aciea — Mercer  County. 

The  application  will  be  processed  in 
accordance  with  the  provisions  of  the 
Mineral  Leasing  Act  of  1920,  as 
amended  (30  U.S.C  181,  et  seq.),  and 
the  implementing  regulations  at  43  CFR 
Part  3400.  A  decision  to  allow  leasing  of 
the  coal  resources  in  said  tract  will 
result  in  a  competitive  lease  sale  to  be 
held  at  a  time  and  place  to  be 
announced  throu^  publication 
pursuant  to  43  C^  Part  3422. 

An  environmental  analysis  will  be 
prepared  to  analyze  the  proposed 
leasing  of  these  federal  coal  resovirces 
and  the  reasonably  foreseeable 
consequences  of  this  action  as  well  as 
the  impacts  of  development  of  the  coal. 

All  intererted  parties,  including 
federal,  state,  and  local  agencies  are 
invited  to  participate  in  the 
environmental  a^ysis  scoping  process. 

The  scoping  prooess  usea  to  collect 
issues  and  concerns  on  the  proposed 
lease  application  will  involve  a  public 
meeting  and  a  written-comment  period 
which  will  begin  immediately  and  will 
close  on  January  15, 1993. 

DATES:  Written  response  and  comments 
will  be  accepted  now  through  January 
15, 1993.  A  public  meeting  vrill  be  held 
on  January  11, 1993,  at  7  p.m.  Mountain 
Standard  Time  at  the  Civic  Center,  250 
7th  Street  NE.  Beulah,  North  Dakota. 
SUPPLEMEKTARY  MFORMATION:  The 
Coteau  Properties  Company  submitted 
Coal  Lease  Application  NDM  81582  as 
a  result  of  the  United  States  Department 
of  the  Interior’s  grant  of  a  Category  S 
Federal  Royalty  Rate  Reduction  for 
Coteau's  faderd  lease  numbers  NDM 
071813  and  NDM  78697,  situated  within 
Coteau’s  Freedom  Mine. 

The  tracts  included  in  Coal  Lease 
Application  NDM  81582  are  not 
presently  scheduled  to  be  mined.  In  the 
event  C^eau  is  successful  in  obtaining 
a  coal  lease  covering  these  tracts,  a 
Category  5  Federal  Royalty  Rate 
Reductirm  Application  be 
submitted.  Upon  issuance  of  the 


reduction,  Coteau  will  ammd  its  mine 
plan  and  permits  to  provide  for  the 
mining  of  the  coal  underl]ring  these 
tracts.  In  the  absence  of  such  a 
reduction,  these  tracts  will  remain 
bypassed. 

Coteau  is  under  contract  with  Dakota 
Coal  Company  which  supplies  coal  to 
Dakota  Gasification  Company’s  synfuels 
plant.  Basin  Electric  Poww 
Cooperative’s  Antelope  Valley  Station 
and  Leland  Olds  Station,  and  United 
Power  Association’s  Stanton  Station. 

The  current  annual  coal  production 
from  the  Freedom  Mine  is  projected  to 
range  from  13.5  million  tons  in  1992  to 
15.5  million  tons  in  1994,  depending  on 
the  coal  requirements  of  Dakota  Coal 
Company. 

The  application  is  available  for  review 
between  the  hours  of  9  a.m.  to  4  p.m. 
at  the  Bureau  of  Land  Management, 
Montana  State  Office,  222  North  32nd 
Street.  Billings,  Montana  59101,  and  at 
the  Bureau  of  I^d  Management 
Dickinson  District  Office,  whose  address 
is  2933  Third  Avenue  West,  Dickinson. 
North  Dakota  58601-2619  between  the 
hours  of  7:45  a.m.  to  4:30  pan. 

FOR  FURTHER  MFORMATION  CONTACT:  For 
additional  information  regarding  this 
application,  please  contact  Jad:ie 
Samsal  at  (406)  255-2830,  or  Coal 
Coordinator  Ed  Hughes  at  (406)  255— 
2813,  at  the  Bureau  of  Land 
Management.  Montana  State  Office,  222 
North  32nd  Street.  Billings.  Montana 
59107-6800. 

All  comments  and  requests  for 
additional  information  concerning  the 
scoping  process  should  be  sddreMed  to 
Douglas  J.  Burger.  EKstrict  Manger, 
Bureau  of  Land  Management.  IMddnson 
District,  2933  Third  Avenue  West, 
Dickinson,  North  Dakota  58601-2619. 
Deeglas  ).  Bnxger, 

District  Manager. 

(FR  Doc.  92-31789  Piled  12-31-92;  8:45  am) 
MUMO  COOS  eSie-ON-M 


[CA-O6O-435O-0e) 

Intent  To  Prepare  Chuckwaila  Deeert 
Tortoiea  Habitat  Management  Plan,  To 
Amend  the  Califomla  Deeert 
Coneervatlon  Area  Plan  and  To 
Arudyze  Impacts  In  an  Environmental 
Impact  Statement;  Invitation  To 
Participate  In  the  IdentlflcMlon  of 
leauea 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  intoit. 


SUMMARY:  Notice  is  hereby  given  that 
the  Bureau  of  Land  Management  (BLM), 
in  cooperation  with  the  California 


Department  of  Fish  and  Game  imder 
Sikes  Act  authority,  intends  to  prepare 
a  Chuckwaila  Desert  Tortoise  Habitat 
Management  Plan  (HMP)  and  to  analyze 
impacts  in  an  associated  Environmental 
Impact  Statement  (EIS).  The  HMP  will 
constitute  a  proposed  amendment  to  the 
Cahfomia  D^rt  Conservation  Area 
(CDCA)  Plan  of  1980.  This  notice  also 
constitutes  the  scoping  notice  required 
by  the  National  Environmental  Policy 
Act  (40  CFR  1501.7).  The  HMP  will 
provide  guidelines  for  managing  desert 
tortoise  within  the  Colorado  Desert  by 
identifying  zones  within  which  the 
species  will  be  managed  for  long-term 
viable,  wild  populations.  The  desert 
tortoise  is  on  b^  the  State  and  Federal 
lists  of  threatened  species. 

The  planning  effort  will  focus  on  the 
desert  tortoise  in  the  Colorado  Desert  of 
southern  California.  The  2.8  milli(m 
acre  plaiming  area  will  include  only 
public  lands  and  will  extend  around 
Joshua  Tree  National  Monument  on  the 
north  to  the  Chocolate  Mountains  and 
the  Coachella  Valley  on  the  south  and 
frnm  the  San  Gorgonio  Pass  below  4500 
feet  elevation  on  the  west  almost  to  the 
Colorado  River  on  the  east  This  area 
includes  the  known  range  of  wild  desert 
tortoise  on  public  land  the  Colorado 
Deswt  region. 

Agencies  having  land  management 
responsibilities  and/or  regulatory 
jurisdiction  adding  desert  tortoise  vrill 
be  invited  to  participate  in  the  planning 
effort.  By  addressing  the  issues  of 
species  protection  in  relation  to 
resource  development  on  a  habitat-wide 
basis,  the  range  of  options  for  protection 
and  development  are  increased. 

DATES:  Public  scoping  is  initiated  with 
publication  of  this  notice  and  will 
continue  imtil  February  3, 1993.  Public 
scoping  workshops  wiU  be  held  to 
identify  issues  and  amcerns  involving 
protection  of  desert  tortoise  and 
encourage  and  facilitate  public 
participation  in  the  plaiming  process. 

The  workshops  are  scheduled  as 
follows: 

January  25, 1993,  7  p.m.  at  Blythe  City 
Hall,  220  N.  Spring,  Blythe,  CA. 
January  26. 1993, 7  p.m.  at  the  BLM 
office.  63-500  Garnet  Ave.,  North 
Palm  Springs,  CA. 

January  27, 1993, 7  p.m.  at  the  Imperial 
Irrigation  District’s  Auditorium,  1285 
Broadway.  El  Centro,  CA. 

January  28. 1993,  7  pm.  at  the  BLM 
office.  3150  Winsor  Avenue,  Yuma, 
AZ, 

ADDRESSES:  Send  your  comments  to  the 
Biueau  of  Land  Management,  Palm 
Springs-South  Coast  Resource  Area, 
Attn:  Theodora  Gleim.  63-500  Garnet 
Ave..  P.O.  Box  2000,  North  Palm 
Springs,  CA  92256-2000. 


Federal  Register  /  Vol.  58,  No.  1  /  Monday,  January  4,  1993  /  Notices 


113 


FOR  FURTHER  MFORMATION  CONTACT: 

Theodora  Glenn  at  (619)  251-0812. 

Dated;  December  21. 1992. 

David  H.  Eslinger, 

Acting  Area  Manager. 

[FR  Doc.  92-31792  Filed  12-31-92: 6:45  am| 
BI  LUNG  CODE  431<M0-M 


[AZ-040^20-01] 

Safford  District  Grazing  Advisory 
Board;  Meeting 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM),  Safford  District 
announces  a  forthcoming  meeting  of  the 
Safford  District  Grazing  Advisory  Board. 

DATES:  Friday,  January  22, 1993:  9  a.m. 
ADDRESSES:  BLM  Office,  711  14th  Ave.. 
Safford.  Arizona  85546. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  is  held  in  accordance  with 
Public  Law  92—463.  The  agenda  for  the 
meeting  will  include: 

1.  Election  of  Treasurer. 

2.  Report  on  Permittee  Water  Rights. 

3.  Business  fiom  the  floor: 

a.  Oral  statement  from  Mr.  Wallace 
Klump. 

b.  Requests  for  Advisory  Board  Funds. 

4.  Report  on  Reservation  Fence. 

5.  Gila  Box  Riparian  National  Resource 

Conservation  Area  update. 

6.  BLM  management  update. 

The  meeting  will  be  open  to  the 
public.  Interested  persons  may  make 
oral  statements  to  the  Board  between  10 
a.m.  and  11  a.m.  A  written  copy  of  the 
oral  statement  may  be  required  to  be 
provided  at  the  conclusion  of  the 
presentation.  Written  statements  may 
also  be  filed  for  the  Board’s 
consideration.  Anyone  wishing  to  make 
an  oral  statement  must  notify  the 
District  Manager,  Bureau  of  Land 
Management.  711  14th  Ave.,  Safford. 

AZ  85546,  by  4:14  p.m.,  Thursday. 
January  21. 1993. 

Summary  minutes  of  the  Board 
meeting  will  be  maintained  in  the 
District  Office  and  will  be  available  for 
public  inspection  and  reproduction 
(during  regular  business  hours)  within 
thirty  (30)  days  following  the  meeting. 

Dated:  December  21. 1992. 

Frank  Rowley, 

Acting  District  Manager. 

(FR  Doc.  92-31793  Filed  12-31-92:  8:45  am) 

BILUNO  CODE  4S10<a2-M 


(CA-020-421(M)5;  CACA-30745] 

Sale  of  Public  Land  and  Termination  of 
Ciassificatlon;  Laeaen  County,  CA 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management.  Susanville  District 
proposes  to  sell  forty  (40)  acres  of  public 
land  by  means  of  direct  sale  to  the 
Lassen  Community  College  District,  in 
order  to  resolve  a  hazardous  materials 
trespass  action.  ’This  notice  of  realty 
action  terminates  the  existing 
Recreation  and  Public  Purposes  Act 
classification  of  the  land  and 
simultaneously  closes  the  land  to 
appropriation  under  the  public  land 
laws,  including  the  mining  laws,  for  up 
to  270  days  fi-om  the  date  of  publication 
of  this  document  in  the  Federal 
Register. 

DATES:  Comments  must  be  submitted  by 
February  18, 1993. 

ADDRESSES:  Comments  should  be  sent  to 
the  District  Manager.  Bureau  of  Land 
Management,  705  Hall  St..  Susanville. 
California  96130. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  Humm,  Bureau  of  Land 
Management  (BLM)  Susanville  District. 
916-257-5381. 

SUPPLEMENTARY  INFORMATION:  The 
following  described  public  land  has 
been  examined  and  found  suitable  for 
sale  under  section  203  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (FLPMA),  and  the  regulations 
under  title  43  Code  of  Federal 
Regulations  (43  CFR),  Part  2710.0- 
3(a)(3): 

T  30  N..  R.  12  E..  Mt.  Diablo  Meridian. 
California 

Section  28.  SWV4SEV4. 

The  proposed  sale  to  Lassen  College 
is  in  conformance  with  the  BLM's  land 
use  plan  for  the  area,  the  Honey  Lake 
Management  Framework  Plan  (MFP), 
dated  June  30, 1976.  The  Honey  Lake 
Unit  Land  Use  Guides  for  this  area  (Area 
#3)  cover  a  total  of  850  acres  of  public 
land  adjacent  to  the  College.  The 
approved  multiple-use  recommendation 
from  the  MFP  states:  “National  resource 
lands  in  this  area  will  be  used  for 
college  expansion  and  related  use.” 

On  February  1. 1982,  the  Bureau  of 
Land  Management  (BLM)  issued  a 
twenty-five  year  lease  with  option  to 
purchase  this  public  land  under  the 
Recreation  and  Public  Purposes  (RAPP) 
Act  of  June  14, 1926  (as  amended),  to 
the  Lassen  Community  College  District. 
This  lease,  number  CA-9273, 
authorized  Lassen  College  to  develop 


and  eventuaHy  purchase  this  40  acres  of 
public  land  for  use  imder  the  College’s 
agricultural  studies  program.  ’The  land 
was  classified  for  lease  or  sale  under  the 
RAPP  Act,  to  be  used  by  Lassen  College 
for  agricultural  studies  classes,  livestock 
raising  facilities,  a  rodeo  arena  and  an 
environmental  study  area.  During  the 
first  half  of  1985.  Lassen  College 
generated  fly  ash  and  bottom  ash  fiom 
its  nearby  cogeneration  plant,  located  on 
College  property  to  the  west  of  this 
parcel  of  public  land.  The  College  stored 
and  disposed  of  the  fly  ash  and  bottom 
ash  within  the  northeastern  10  to  15 
acres  of  this  40  acre  parcel  of  public 
land.  Testing  of  the  fly  ash  and  bottom 
ash  showed  that  the  ash  contained 
certain  hazardous  materials,  primarily 
lead  and  other  metals.  ’This  action  by 
Lassen  College  constituted  a  violation  of 
the  College’s  Recreation  and  Public 
Purposes  Lease  on  the  parcel  (CA- 
9273).  a  violation  of  federal  and  state 
solid  waste  disposal  laws  and 
regulations,  and  a  trespass  on  the  public 
land.  During  1989,  Lassen  College 
removed  the  deposits  of  fly  ash  and 
bottom  ash  firom  the  public  land.  Final 
testing  of  the  site  by  an  outside 
engineering  firm  indicated  that  total 
threshold  lim'  concentrations  for 
remaining  contaminants  (lead)  were 
below  the  standards  set  forth  in 
California  Code  of  Regulations,  title  22, 
Division  4,  Article  11.  The  California 
Department  of  Health  Services  (DHS) 
determined  that  lead  was  the  indicator 
parameter  for  site  cleanup,  and  that  the 
cleanup  goal  established  in  the  site 
closure  plan  had  been  met.  In  a  letter  to 
the  Bureau  of  Land  Management  dated 
October  10, 1990,  the  DHS  determined 
that  “the  site  poses  no  potential  for 
environmental  or  public  health  threat’’. 

Lassen  College  and  the  BLM  have 
signed  an  Agreement,  dated  April  8. 
1992,  to  resolve  this  situation  on  the 
parcel  described  above.  A  copy  of  the 
Agreement  is  available  in  the  Susanville 
District  Office.  In  accordance  with  the 
terms  of  the  Agreement,  the  land  will  be 
sold  by  direct  sale  under  43  CFR 
2711.3-3  to  the  Lassen  Community 
College  District,  at  the  appraised  fair 
market  value.  *1116  sale  will  be 
conducted  in  accordance  with  section 
120(h)  of  the  Comprehensive 
Environmental  Response  Compensation 
and  Liability  Act  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986,  (CERCLA) 
(42  U.S.C  9620(h)).  In  accordance  with 
CERCLA.  the  patent  for  this  land  will 
contain  a  Notice  Clause  under  section 
120(h)  of  CERCLA,  concerning  the 
hazardous  substances  knowm  to  have 
been  stored,  released,  or  disposed  of  on 
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the  {Hopeity  deecribed  in  the  patent, 
and  describing  the  remediation 
measures  taken  on  the  land.  The  patent 
will  contain  an  Indemnification  Qause 
to  protect  the  United  States  from  future 
liability  on  the  parcel.  The  patent  will 
also  contain  a  reservation  to  the  United 
States  of  a  right-of-way  thereon  for 
ditches  and  canals  constructed  by  the 
authority  of  the  United  States  (Act  of 
August  30. 1890,  43  U.S.C.  945). 

The  proposed  sale  of  this  parcel  to 
Lassen  College  is  necessary  to  resolve 
the  pending  trespass  action  against  the 
College,  to  relieve  the  United  States  of 
future  liability  for  the  College’s  disposal 
of  hazardous  materials  on  this  public 
land,  and  to  provide  Lassen  College 
with  the  ability  to  use  this  parcel  for 
CoUege  programs  and  development  in 
the  future.  The  BLM  will  not  be  able  to 
sell  the  land  to  any  other  entity  due  to 
the  disposal  and  temporary  storage  of 
hazardous  materials  on  the  site.  The 
land  may  be  sold  to  the  Lassen 
Commimity  College  District  without 
continuing  liability  to  the  United  States, 
because  the  Lassen  Community  College 
District  is  the  "potentially  responsible 
party”  (under  CERCLA)  for  the 
generation  and  deposition  of  the 
hazardous  materials. 

The  land  in  question  was  classified 
for  lease  or  sale  undw  the  RAPP  Act,  for 
disposal  to  Lassen  College.  This 
classification  is  her^y  revoked,  and 
RAPP  lease  CA-9273  is  hereby 
terminated  at  the  request  of  tlra  Lassen 
Community  Ck>llege  District,  to  allow 
sale  under  section  203  of  FLPMA.  In 
accordance  %vith  43  CFR  2711.1-2(d), 
the  publication  of  this  notice  in  the 
Fedml  Register  shall  segregate  the 
public  lands  described  herein  to  the 
extent  that  they  will  not  be  subject  to 
appropriation  under  the  public  land 
laws,  including  the  mining  laws,  for  up 
to  270  days  from  the  date  of  publication. 

All  minerals  in  this  parcel  will  also  be 
sold  to  the  Lassen  Community  College 
District  under  section  209  of  FLPMA 
and  the  regulations  under  43  CFR  part 
2720.  There  are  no  grazing  leases  or 
permits  an  this  parcel,  and  no  other 
third-party  rights  or  interests. 

Dated:  December  17, 1992. 

Herrick  E.  Hanks, 

District  Manager. 

|FR  Doc.  92-31865  Filed  12-31-92;  8:45  am) 
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[CO-010-0A-4210-04;  COC-62864) 

Realty  Action:  Exchange  of  Public  arnf 
Privala  Landa  hi  Grand  and  Jaciiaon 
Countiaa,  CO 

AGENCY:  Bureau  of  Land  Management, 
Department  of  Interior. 

ACTION:  Notice  of  realty  action. 

SUMMARY:  Pursuant  to  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (43  U.S.C  1716).  the  Bureau 
of  Land  Management,  Kremmling 
Resource  Area  is  considering  the 
following  described  land  in  Grand  and 
Jackson  Aunties  as  suitable  for  disposal 
by  exchange.  This  action  is  in  response 
to  a  land  exchange  submitted  by  Daniel 
Ritchie,  Grand  River  Ranch. 

Selected  Public  Land 

Sixth  Principal  Meridian.  Colorado 

Muddy  Pass— 4465.98  acres. 

T.  4N..  R.  81W.. 

Sec.  5.  Lots  1*3.  SE'ANE’A,  NEV*SEV«. 

Sec.  7.  Lots  3  4  4.  SE^ANEV*,  EMiSE'A, 
SW’ASE’A, 

Sec.  8.  NW'ANW’A,  SViTiWV.,  WViSE’A, 
SW*A, 

Sec.  17.,  NWV.,  NWTANE’A.  NViSVVV,., 
SE’ASWV* 

Sec.  18.  NEy«NE»A. 

T.  4N..  R.  82W., 

Sec.  1.  Lots  5-8; 

T.  5N..  R.  81W., 

Sec.  7,  Lots  12  4  13, 

Sec.  17.  LoU  11-13, 

Sec.  IS,  Lots  7-10. 13, 19  4  20. 

Sec.  19.  Lots  5. 6, 11-14, 19  4  20. 

Sec.  20.  Lots  2-6, 11  412, 

Sec.  28.  5-9  4  11-15, 

Sec.  29,  Lots  5-8, 

Sec.  30,  Lots  5  4  8-12, 

.Sec.  31.  Lots  5-12, 15-18  4  20, 

Sec.  32,  Lots  3  4  9, 

Sec.  33,  Lots  4.  5  4  12; 

T.  5N.,  R.  82W., 

Sec.  24.  Lots  3  4  14, 

Sec.  25,  Lots  1  4  10. 

Tyler  Mtn. — 385.04  acres. 

T.  3N.  R.  82W., 

Sec.  24,  Lots  3  4  4, 

Sec.  25,  Lots  1,  2,  3  4  6, 

Sec.  36,  Lots  1.  4.  5  4  11. 

Mitchell — 345.42  acres. 

T.  3N..  R.  80W.. 

Sec.  30,  Lots  8  4  9, 

Sec.  31,  Lot  6; 

T.  3N..  R.  81W., 

Sec.  25.  W'ANE’A,  E'ANW’A,  SWV«SEV«. 
SE’ASW’A. 

The  selected  lands  described  above  contain 
5,196.44  acres,  more  or  less.  In  exchange  for 
these  lands,  the  United  States  will  acquire 
the  following  described  lands  from  Daniel 
Ritchie,  Grand  River  Ranch. 

Ofiered  Private  land 

Sixth  Principal  Meridian,  Colorado 

Williams  Fork — 2,628.03  acres  more  or  less. 

Metes  and  Bounds  description  in  Sections 
28.  29. 31, 32  and  33.  T.  IS.,  R.  78W.,  and 


Sections  5, 6,  7, 8. 17.  and  18.  T.  2S..  R. 

78W.,  and  Sections  12  and  13,  T.  2S..  R. 

79W.:  containing  2,628.03  acres  more  or  less 
Red  Dirt  Reservior — 603.16  acres. 

T.  3N..  R.  82W., 

Tracts  48,  49  4  49A: 

T.  2N..  R.  82W.. 

Tract  39 A. 

Diamond  Creek — 91.11  acres. 

T.  5N..  R.  81W., 

Sec.  33.  Lots  10  4  IS. 

Grizzly  Creek — 30  acres. 

T.  5N.,  R.  82W.. 

Sec.  13,  a  portion  of  the  SWVt, 

Sec.  14,  a  portion  of  the  SE'A. 

The  Offered  lands  described  above  contain 
3,352.3  acres  more  or  less. 

FOR  FURTHER  It^ORMATlON  A»R>  PUBLIC 
COMMENT:  Tha  environmental 
assessment  and  other  information 
concerning  this  excdiange,  is  available 
for  review  in  the  Kremmling  Resource 
Area  Office  at  1116  Park  Avenue, 
Kremmling,  Colorado  80459.  For  a 
period  of  45  days  from  the  date  of  this 
notice,  interested  parties  may  submit 
comments  to  the  District  Manager,  Craig 
District  Office,  Bureau  of  Land 
Management,  455  Emerson  Street,  Craig, 
Colorado  81625.  Any  adverse  comments 
will  be  evaluated  by  the  Slate  Director, 
who  may  sustain,  vacate  or  modify  this 
realty  at^on. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  exchange  is  to  facilitate 
improved  resource  management  and  to 
dispose  of  scattered,  difficult  to  manage 
public  land  parcels  while  consolidating 
ownership  of  and  establishing  legal 
access  to  other  public  lands. 

The  exchange  will  be  completed  on 
an  equal  value  basis.  Full  equalization 
of  values  will  be  achieved  through 
acreage  adjustment,  or  by  cash  payment 
in  an  amount  not  to  exceed  25  percent 
of  the  value  of  the  lands  being 
transferred  out  of  federal  ownership. 

The  following  reservations  will  be 
made  in  a  patent  issued  for  the  public 
lands; 

1.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  or  canals 
constructed  by  the  authority  of  the 
United  States,  Act  of  August  30, 1890 
(43  u  s  e.  945). 

2.  A  reservation  to  the  United  States 
of  all  mineral  deposits  of  known  value. 

3.  A  reservation  of  all  existing  and 
valid  land  uses,  including  grazing 
leases,  unless  waived. 

Publication  of  this  notice  in  the 
Federal  Register  segregates  the  public 
lands  from  operation  of  the  public  land 
laws  and  the  mining  law,  except  for 
mineral  leasing  and  exchange  under 
section  206  of  FLPMA.  For  a  period  of 
2  years  from  the  date  of  publication  of 
this  notice  in  the  Federal  Register,  the 
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land  will  be  segregated  as  specified 
above  unless  the  application  is  denied, 
canceled  tx  the  raccl^ge  is  approved 
prior  to  that  date. 

Dated;  December  14, 1992. 

Robert  Schneider, 

Associate  District  Manager. 

[FR  Doc  92-31801  Filed  12-31-92;  8:45  am] 
HLUNQ  CODE  4Sie-0B-M 


[UT-05<M)3-441(M)3] 

Grand  Raaourea  Atm  Management 
Plan 

agency:  Bureau  of  Land  Management. 
Interior. 

ACTXm:  Notice  of  intent. 

SUMMARY:  The  1985  (kand  Resource 
Management  Plan  (RMP)  is  being 
revised  and  an  accompanying 
Environmental  Impact  Statement  (EIS) 
is  being  prepared  for  the  Grand 
Resource  A^.  Moab  District,  Bureau  of 
Land  Management  The  revised  RMP 
will  provide  overall  management 
directiem  for  the  Resource  Area. 
Necessary  amendments  to  the  approved 
plan  will  keep  the  document  current 
and  viable.  This  notice  is  intended  to 
inform  the  public  of  the  planning  effort 
and  to  invite  public  participation  in  the 
identification  of  plamiing  issues.  Public 
comment  will  be  solicited  throughout 
the  planning  process.  A  call  for 
nomination  of  Areas  of  Criticial 
Environmental  Concern  (ACECs),  and 
Wild  and  Scenic  River  (W&SR)  is  being 
made,  along  with  a  request  for 
submission  of  tetdmical  mineral 
resource  information. 

FOR  FURTICR  MFORMAHON  CONTACT: 
Michael  O'Donnell.  Team  Leader, 
Bureau  of  Land  Managemmit,  Moab 
District  Office,  82  East  Dogwood,  Moab, 
Utah  84532.  Moab  District  Ofiice  hours 
are  7:45  a.m.  to  4:30  p.m.,  Monday 
through  Friday  and  the  telephone 
number  is  (801)  259-6111. 
SUPPLEMENTARY  INFORMATION:  The 
revised  Grand  RMP/EIS  will  be 
prepared  under  43  CFR  part  1610  to 
meet  the  requirements  of  section  202  of 
the  Federal  Land  Policy  and 
Management  Act  and  section  102  of  the 
National  Environmental  PoUct  Act.  The 
revision  is  necessary  to  consolidate, 
modify,  update,  and  expand  the 
decisions  in  the  existinc  Grand  RMP. 

Decisions  generated  during  this 
planning  process  will  supersede  land 
use  planning  decisions  presented  in  the 
1985  Grand  RMP.  The  ^IP  will  bring 
forward  valid  existing  decisions  from 
the  existing  (kand  RMP  and  other 
approved  planning  documents 
developed  since  1985.  The  RMP/EIS 


will  also  incorporate  needed  decisions 
relating  to  policy  and  regulatory 
changes  initiated  or  enacted  since  1985. 

The  Grand  Resource  Area  covers 
approximately  1.8  million  acres  in 
Grand  and  San  Juan  Counties,  located  in 
eastern  Utah.  Additionally,  the  Grand 
Resoiirce  Area  manages  mineral 
interests  on  other  public  lands, 
including  the  USDA  Forest  Service 
lands,  and  lands  on  the  Uintah  and 
Ouray  Indian  Reservation. 

The  revised  RMP/EIS  will  provide  a 
comprehensive  land  use  plan  that  will 
coordinate  management  of  all  public 
resources  in  the  Grand  Resource  Area. 
Coordination  will  take  place  with  the 
State  of  Utah;  the  Ute  Indian  Tribe; 
Federal  agencies  such  as  die  National 
Park  Service.  USDA  Forest  Service,  and 
the  Bvueau  of  Indian  Afiairs;  as  well  as 
other  county  and  private  antities.  It  will 
coordinate  management  of  the  Federal 
sub-surface  mineral  estate  with  the 
private  or  other  surface  owner. 
Coordination  will  also  take  place  with 
adjoining  BLM  Districts  in  Utah  and 
Colorado. 

General  planning  issues  to  be 
addressed  are:  Access  and 
transportation  needs,  livestock 
management,  wildlife  habitat 
management,  urater^ed  management, 
mineral  activities,  recreation 
management,  cultural  resource 
management,  and  threatened  and  ' 
endangered  species  recovery 
implementation  plans. 

As  a  part  of  the  RMP/EIS  process, 
requests  for  nominations  for  ACEC 
designations  are  encouraged. 
Nominations  must  indude  a  map  as 
well  as  a  discussion  on  why  an  ACEC 
is  necessary  and  what  special 
management  would  be  proposed. 
Nominations  will  be  evaluated  and  final 
designations  will  be  made  through  the 
RMP  process.  Nominations  for  Wild  and 
Scenic  River  (W&SR)  designations  are 
also  requested  and  will  be  evaluated 
through  suitability.  Opportunity  is  also 
provided  at  this  time  for  submission  of 
relevant  technical  information  regarding 
mineral  resources  in  the  Grand  Resource 
Area.  This  data  will  be  used,  along  with 
other  published  information,  in  the 
evaluation  of  mineral  resource  potential 
and  to  assist  in  making  resource 
allocation  decisions. 

Public  participation  is  being  sought  at 
this  initial  state  in  the  planning  process 
to  ensure  the  RMP/EIS  addresses,  all 
issues,  problems,  and  concerns  firom 
those  interested  in  the  management  of 
lands  widi  the  Grand  Resource  Area. 

The  development  of  the  RMP/EIS  is  a 
public  process  and  the  public  is  invited 
to  assist  in  the  identification  of  issues, 
the  scope  of  the  EIS,  and  the  nomination 


of  special  designation  areas.  Public 
worieshops  will  be  held  in  January  1993 
to  discuss  planning  issues.  The  date, 
time,  and  location  of  these  Scoping 
meetings  will  be  announced  at  a  later 
date  in  local  newspapers.  Additional 
public  participation  will  be  encouraged 
throughout  this  process;  however,  initial 
input  on  ACEC  nominations  and  Wild 
and  Scenic  River  nominations  to  be 
considered  should  be  submitted  to  the 
team  leader  by  September  30. 1993. 

Formal  public  participation  will  be 
requested  again  for  review  of  the  draft 
Rh^/ElS  in  1995  and  the  proposed 
RMP/Final  EIS  in  1996.  Notice  of 
availability  of  these  documents  will  be 
published  at  the  appropriate  times. 

The  RMP/EIS  will  be  prepared  by  an 
interdisciplinary  team  which  includes 
specialists  in  ardtiaeological  and 
paleontoligical  resources,  minerals,  soil/ 
water/air,  range  vegetation  (including 
threatened  and  endangered  plants), 
forestry,  fire  management,  i^ty, 
recreation,  and  wildlife  (including 
threatened  end  endange^  animals). 
Other  disciplines  may  be  represented  as 
necessary. 

JaaiM  M.  Pwrkar. 

State  Director. 

IFR  Doc.  92-31892  Filed  12-31-92;  8:45  am) 
BIUJNQ  CODE  43ia-00-M 


Fish  and  WUdllfs  Ssrvics 
Receipt  of  Appllcatlone  for  Permit 

for  a  permit  to  contact  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C  1531,  et  seq.): 
PRT-774973 

Applicant:  Embassy  of  the  State  of  Qatar,  600 
New  Hampshire  Ave,  NW.,  Washington. 

DC 

The  applicant  requests  a  permit  to 
import  and  re-export  one  male  captive- 
hatched  Eurasian  peregrine  felcon 
(FaJeo  peregrine  peregrinus)  firom  and  to 
Jaber  Muhammad  Nasir  Al  Bureedi, 
Doha-Qatar,  for  enhancement  of 
propagation  and  survival  of  the  species 
throu^  educational  display  at  a  Qatari 
Cultuj^  E)diibition  in  Washington.  DC 
Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authtwrity,  4401  North  Fairfex  Drive, 
room  432,  Arlinrton,  A^rginia  22203  and 
must  be  received  by  the  Director  within 
30  days  of  the  date  of  this  publication. 

Documents  and  other  inrormation 
sulmiitted  with  this  application  is 
available  for  review  by  any  party  who 
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submits  a  written  request  for  a  copy  of 
such  documents  to.  or  by  appointment 
during  normal  business  hours  (7:45- 
4:15)  in,  the  following  office  within  30 
days  of  the  date  of  publication  of  this 
notice:  U.S.  Fish  and  Wildlife  Service, 
Office  of  Management  Authority,  4401 
North  Fairfax  Drive,  room  432, 
Arlington,  Virginia  22203.  Phone:  (703/ 
358-2104);  FAX:  (703/358-2281). 

Dated:  December  28, 1992. 

Susan  Jacobsen, 

Acting  Chief,  Branch  of  Permits,  Office  of 
Management  Authority. 

[FR  Doc.  92-31849  Filed  12-31-92;  8:45  ami 
aitLINO  CODE  4S10-5B-lt 


Maating;  Klamath  Rahary  Managamant 
Council 

AGENCY:  U.S.  Fish  and  Wildlife  Service, 
Department  of  the  Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C  app.  I),  this  notice  aimounces  a 
meeting  of  the  Klamath  Fishery 
Management  Coimcil,  established  under 
the  authority  of  the  Klamath  River  Basin 
Fishery  Resources  Restoration  Act  (16 
U.S.C  460ss  et  seq.).  The  meeting  is 
open  to  the  public. 

DATES:  The  Klamath  Fishery 
Management  Council  will  meet  from 
10:30  am  to  5:30  pm  on  Thursday, 
January  28, 1992,  and  from  8  am  to  3:30 
pm  on  Friday,  January  29, 1992. 

PLACE:  The  meeting  will  be  held  at  the 
Quality  Inn,  3535  Janes  Road,  Areata, 
California. 

FOR  FURTHER  MFORMATKM  CONTACT:  Dr. 
Ronald  A.  Iverson,  Project  Leader.  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box 
1006,  Yreka,  California  96097-1006. 
telephone  (916)  842-5763. 
SUPPLEMENTARY  MFOfMIATK)N:  For 
background  information  on  the 
Management  Council,  please  refer  to  the 
notice  of  their  initial  meeting  that 
appeared  in  the  Federal  Register  on  July 
8, 1987  (52  FR  25639).  The  council  will 
meet  to  hear  technical  reports  on  1992 
harvest  and  spavming  escapement,  and 
on  projections  of  1993  abundance  of 
Klamath  chinook  salmon.  The  Council 
will  decide  how  to  proceed  on  a  new 
harvest  allocation  agreement,  and  how 
to  put  the  long  term  harvest 
management  plan  into  action. 

Discussion  will  also  include:  Issues  to 
be  elevated  for  discussion  by  chairs  of 
the  three  Klamath  basin  fishery  advisory 
committees;  recommendations  on 
editorial  policy  for  the  Klamath 
Restoration  News;  and  ways  to  make  the 
Council  more  successful  in  reaching 


consensus  on  harvest  management 
recommendations. 

Dated;  December  28, 1992. 

William  F.  Shake, 

Acting  Regional  Director,  U.S.  Fish  and 
Wildlife  ^ivice. 

(FR  Doc.  92-31874  Filed  12-31-92:  8:45  ami 
BIUJNa  COOC  4310-SS-M 


National  Park  Service ' 

Boundary  Revision:  Harpers  Ferry 
Nationai  Hiatoricai  Park 

AGENCY:  National  Park  Service.  Interior. 
ACTION:  Notice  of  boundary  revision. 

SUMMARY:  Notice  is  hereby  given  that 
the  National  Park  Service  is  revising  the 
boimdary  of  Harpers  Ferry  National 
Historical  Park  to  include  three 
additional  parcels  within  the  Park. 
EFFECTIVE  DATE:  December  31, 1992. 

FOR  FURTHER  MFORMATION  CONTACT: 

John  G.  Parsons,  Associate  Regional 
Director,  Land  Use  Coordination, 
National  Capital  Region,  National  Park 
Service,  1100  Ohio  Drive  SW., 
Washington,  DC  20242,  (202)  619-7025; 
Gerald  C  Kirwan,  Chief,  Land  Resources 
Division,  Mid-Atlantic  Region.  National 
Park  Service,  143  South  T^^rd  Street. 
Philadelphia,  Pennsylvania  19106- 
2878,  (215)  597-9939;  and  Donald  W. 
Campbell,  Superintendent.  Harpers 
Ferry  National  Historical  Park,  Harpers 
Ferry,  West  Virginia  25425,  (304)  535- 
6224. 

SUPPLEMENTARY  INFORMATION:  The  Act  of 
June  30, 1944,  c.  328,  58  Stat.  645 
(codified  as  amended  and 
supplemented,  16  U.S.C.  450bb-^50bb- 
6),which  established  Harpers  Ferry 
National  Historical  Park,  provides  the 
Secretary  of  the  Interior  with  authority 
to  make  minor  revisions  in  the 
boundary  of  the  Park.  Such  boimdary 
revisions  may  be  made,  when  necessary, 
after  advising  the  appropriate 
Congressional  committees,  and 
following  publication  of  a  revised 
boundary  map  drawing  or  other 
boundary  description  in  the  Federal 
Register. 

In  order  to  properly  interpret  and 
preserve  the  historic  character  of 
Harpers  Ferry  National  Historical  Park, 
it  is  necessary  to  revise  the  existing 
boundary  of  the  Park  to  include  th^ 
additional  parcels  of  land  comprising 
approximately  25.13  acres.  The 
inclusion  of  ffie  three  parcels  in  the  Park 
will  bring  Park  acreage  to  just  ovar  2300 
acres.  The  acreage  ceiling  for  the  Park  is 
2505  acres.  The  parcels  are  being 
acquired  by  donation,  exchange,  and 
purchase  as  an  economic  remnant. 


Notice  is  hereby  given  that  the 
exterior  boundary  of  Harpers  Ferry 
National  Historical  Park  is  revised  to 
include  the  following  described  parcels: 

Parcel  1 

All  that  parcel  of  Land,  situated  along 
the  eastside  of  Hoffrnaster  Road 
approximately  0.56  miles  Northeast 
firom  the  intersection  of  the 
southernmost  end  of  said  Road  with 
Harpers  Ferry  Road,  in  Election  District 
No.  n,  Washington  County.  Maryland, 
and  being  more  particularly  described, 
according  to  a  description  prepared  by 
J.  Harold  Seibert.  Engineer  and 
Surveyor,  dated  May  3, 1979  as  follows: 

Beginning  at  the  intersection  of  the  center 
line  of  Hoffimaster  Road  with  the  center  of  the 
culvert  under  it  on  an  unnamed  stream,  said 
point  of  intersection  being  at  the  end  of  the 
South  82“  38'  East  51.72  foot  line  on  the  deed 
from  Thomas  B.  Kem  and  Lillian  Kem.  his 
wife,  to  the  said  Andres  L.  Steigman  and 
Meryl  F.  Steigman,  his  wife,  dated  July  26, 
1968,  and  recorded  in  Liber  474,  folio  167, 
one  of  the  Land  Records  of  Washington 
County,  Maryland,  and  running  thence  along 
Hoffrnaster  Road  with  one  of  the  lines  of  said 
deed  South  1“  40'  West,  93.43  feet  to  a  point 
on  the  eastside  thereof,  thence  leaving 
Hoffrnaster  Road  but  continuing  with  the 
lines  of  said  deed  and  along  the  southern 
boundary  of  the  50  foot  right  of  way 
conveyed  by  the  heirs  of  Daisy  Kem  to  the 
State  of  Maryland  by  deed  dated  January  17, 
1962,  and  recorded  in  Liber  378,  folio  195, 
another  of  said  Land  Records.  South  72“  55' 
East  200.0  feet  to  a  point,  thence  correcting 
the  next  line.  South  69“  20'  East  657.8  feet 
to  a  concrete  monument  marked  NFS  12, 
thence  South  69“  20'  East  1060.83  feet  to  a 
NFS  monument  13,  thence  binding  on  the 
property  of  the  United  States  of  America 
North  20“  55'.  East  536.64  feet  to  a 
monument  marked  USDl  NFS  14,  thence 
continuing  along  said  property  North  69“  20' 
West  1692.93  feet  to  a  monument  marked 
USDI  NFS  15  with  an  iron  pin  alongside  it, 
and  North  27“  33'  East  163.0  feet  to  a 
monument  marked  USDI  NFS  16,  thence 
leaving  the  lands  of  the  United  States  of 
America  and  the  lines  of  said  deed  and 
mnning  North  62“  27'  West  17.5  feet  into 
Hoffrnaster  Road,  thence  along  or  near  the 
middle  thereof  South  31“  12'  West  155.82 
feet  to  a  point,  thence  South  64“  49'  West 
234.35  feet  to  a  point,  and  South  18“  36'  West 
107.26  feet  to  a  place  of  Beginning; 

Containing  23.17  acres  of  land,  more  or 
less. 

This  parcel  of  Land  is  depicted  as 
Tract  101-08  on  Land  Status  Map 
Numbered  385/92002,  Index  and 
Segment  101,  dated  30  June  1975. 

Parcel  2 

All  that  certain  tract  of  land  lying  and 
being  situated  in  the  Town  of  Harpers 
Ferry,  Jefferson  County,  West  Virginia, . 
and  occupying  a  portion  of  Parcels  17, 
19.  and  33,  as  shown  and  designated  on 
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the  Baltimore  and  Ohio  Railroad 
Company  Right-of-Way  and  tract  Map 
Number  V-36. 1/1  and  being  more 
particularly  described  as  follows: 

Beginning  at  a  point  on  the  southerly 
shoreline  of  the  Potomac  River,  at  a  comer 
common  to  the  lands  of  the  subject  owner 
and  a  tract  of  land  designated  as  Tract  101- 
04  in  the  Harpers  Ferry  National  Historical 
Park,  said  comer  being  marked  by  a  United 
States  Monument  numbered  148;  thence.from 
said  point  extending  along  the  said  shoreline 
(Being  a  stone  retaining  wall)  South  40*  07^ 
23"  East,  78.96  feet  to  a  point;  thence  South 
41  *  27'  09"  Bast.  262.33  feet  to  a  point  in  the 
lines  of  a  tract  of  land  now  or  formerly 
owned  by  the  Baltimoie  and  Ohio  Railroad 
Company;  ttence  leaving  the  said  shoreline 
and  retaining  wall  and  extending  along  the 
lands  of  the  said  Railroad  Company  South 
38  *  12'  38"  East.  165.92  feet  to  a  point; 
thence  South  20*  34'  57"  West.  15.00  feet  to 
a  point;  thence  along  the  arc  of  a  curve  to  the 
right,  having  a  radius  of  1494.35  feet,  a  curve 
length  of  760.00  feet  and  a  chord  bearing  and 
distance  of  North  54  *  50'  52"  West.  751.84 
feet  to  a  point  (the  last  mentioned  course 
leaves  the  lands  of  the  said  railroad  at  an 
unknown  distance  and  continues  along  the 
aforementioned  Tract  101-04  to  a  point); 
thence  continuing  along  the  said  Tract  101- 
04  the  following  bearings  and  distances: 
North  49*43'  19"  East,  37.00  feet  to  a  poinb. 
South  45  *  44'  37"  East  228.15  feet  to  a  point; 
and 

North  44  *  15'  27"  East,  144.98  feet  to  the 
point  of  Beginning. 

Containing  1.60  acres,  n>ore  or  less. 

This  parcel  of  land  is  depicted  as 
Tract  106-28  on  land  Status  Map 
numbered  385/92002,  Segment  106, 
dated  30  June  1975. 

Farce}  3 

All  those  certain  lots,  tracts  or  parcels 
of  land  lying  and  being  situated  on 
Putnam  Street  in  Block  “W”  in  the 
Town  of  Harpers  Ferry,  Jefferson 
County,  West  Virginia,  and  being  more 
particularly  described  as  follows: 

Lots  10  and  11  in  Block  “W"  in  said  Tovm 
of  Harpers  Ferry. 

Containing  0.36  of  an  acre,  more  or  less. 

This  parcel  of  land  is  depicted  as  Tract 
106-49  on  Land  Status  Map  Numbered  385/ 
92002,  Segment  106,  dated  30  June  1975. 

All  maps  referenced  are  on  file  and 
available  for  inspection  in  the  offices  of 
the  National  Park  Service,  Department 
of  the  Interior,  listed  above. 

Dated:  October  23, 1992. 

John  G.  ParaoDS, 

Acting  Feghnal  Director,  National  Capital 
Begion. 

[FR  Doc.  92-31857  Filed  12-31-92;  8:45  am) 
BiUlNQ  CODE  4910-70-41 


Indiana  Dunaa  National  Lakashora; 
Revision  of  Lakaahora  Boundwy 

The  Act  of  October  18. 1976,  90  Stat. 
2532,  2533, 16  U.S.C.  460  u-19, 
following  notice  to  Congress  as 
provided  therein,  which  has  been 
satisfied,  authcwizes  the  United  States  to 
accept  title  to  any  lands,  or  interests  in 
lands,  located  outside  the  boundaries  of 
the  Lakeshore  which  any  jmvate  person, 
organization,  or  public  or  private 
corporation  may  offer  to  donate  tc  the 
United  States,  if  the  Secretary  finds  that 
such  lands  would  make  a  significant 
contribution  to  the  purposes  for  which 
the  Lakeshore  was  created;  and  he  shall 
administer  such  lands  as  part  of  the 
Lakeshore  following  this  publication. 
The  Shirley  Heinze  Environmental 
Fund,  a  Charitable  Trust,  has  offered  to 
donate  2.37  acres  of  land  for 
incorporation  into  the  Lakeshore.  Three 
tracts  of  land  are  being  donated,  one  in 
LaPorte  County,  and  two  in  Lake 
County,  lndiana.'The  tracts  contain  a 
small  wetlands,  forest  and  flora  species 
providing  habitat  for  butterfly  larva,  and 
will  preclude  commercial  development 
which  would  have  an  adverse  impact  on 
Lakeshore  property.  The  tracts  also 
afford  recreational  opportvmities  for  the 
visiting  public.  It  is  considered  that  the 
recreational  opportunities  offered  by 
this  property,  along  with  the  biological 
resources  on  this  2.37  acres,  will  make 
a  significant  contribution  to  the 
Lakeshore.  The  specific  lands  proposed 
for  addition  are  described  as  follows; 

A  tract  of  land  situate  in  Section  31, 
Township  37  North,  Range  7  West, 
Second  I^ncipal  Meridian,  Lake 
County.  Indiana,  described  as  follows: 

Lots  1  through  5,  the  west  half  of  Lot  6,  and 
Lots  9  through  16  of  Block  1;  Lots  1  through 
7  of  Block  2;  Lots  1  through  3,  and  Lot  9  of 
Block  3;  all  in  Johnson-Kennedy  Estates  Fifth 
Subdivision  in  the  City  of  Gary,  as  shown  on 
Plat  Book  16,  Page  6,  in  the  records  of  Lake 
County,  Indiana. 

Containing  2.19  acres  of  land,  more  or  less. 

A  tract  of  land  situate  in  Section  31, 
Township  38  North,  Range  4  West. 
Second  Principal  Meridian,  LaPorte 
County,  Indiana,  described  as  follows: 

The  north  half  of  Lot  7  in  Block  24  in  Fred 
K.  Bartlett’s  South  Shore  Acres  Subdivision, 
as  shown  on  Plat  filed  December  7, 1927  in 
Plat  Book  6,  Pages  26  and  27  in  the  records 
of  LaPorte  County,  Indiana. 

Containing  0.18  of  an  acre  of  land,  more  or 
less. 

Aggregating  2.37  acres  of  land,  more  or 
less. 

Therefore,  notice  is  hereby  given  that 
in  accordance  with  the  Act  of  October 
18, 1976,  the  boundary  of  the  Indiana 
Dunes  National  Lakedhore  is  revised  as 


described  above,  and  as  shown  on 
Indiana  Dunes  National  Lakeshore 
Segment  Maps  14  and  98.  These  maps 
are  on  file  and  available  fm  inspection 
in  the  Office  of  the  National  Park 
Service,  Department  of  the  Interi(»;  the 
Office  of  the  Midwest  Region,  National 
Park  Service;  and  the  Office  of  the- 
Superintendent,  Indiana  Dunes  Naticmal 
Lakeshore. 

Dated:  December  11, 1992. 

Don  H.  Castlebory, 

Regional  Director,  Midwest  Region. 

(FR  Doc.  92-31856  Filed  12-31-92;  8:45  am] 
aaUNO  COM  431»-4»-M 

INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32173  (Sub-No.  1)] 

Riverside  County  Transportation 
Commission— Trackage  Rights 
Exemption— The  AIcMmmi,  Topeka  and 
Santa  Fe  Railway  Company 

Two  Los  Angeles  area  transportation 
agencies,  the  Ohrange  County 
Transportation  Authority  and  the 
Riverside  County  Transportation 
Commission  (County  Agencies),  have 
jointly  filed  a  notice  of  exemption  to 
acquire  incidental  trackage  rights  firom 
The  Atchison.  Topeka  and  S^ta  Fe 
Railway  Ckimpany  (Santa  Fe)  over  the 
property  described  in  the  footnote 
below,  which  totals  about  57  miles.* 

The  exemption  became  effective  on 
December  17, 1992.*  The  parties  intend 
to  consummate  the  transaction  as  part  of 
the  transactions  exempted  in  Finance 
Docket  No.  32173,  Orange  Ck)\mty 
Transportation  Authority,  et  al. — 
Acquisition  Exemption — ^The  Atchison, 
Topeka  And  Santa  Fe  Railway  (Company 

'  Between:  (a)  San  Bernardino  Subdivision 
mileposts  143.9  at  Redondo  Junction  and  16a3  at 
the  Orange  County  line  in  Los  AngelM  County, 
mileposts  160.3  a;^  30.6  at  the  Riverside  County 
line  in  Orwige  County,  mileposts  30.6  and  5.7  in 
Riverside  County,  and  mileposts  5.7  and  0.34  in 
San  Bernardino  County;  (b)  Pasadena  Subdivision 
mileposts  81.56  and  81.32  in  San  Bernardino 
County;  and  (c)  Cajon  Subdivision  milapoets  81.32 
and  81.19  in  San  Biamardino  County. 

Note:  At  Fullerton,  the  junction  of  two  separate 
lines  causes  the  milepost  designations  for  the 
continued  trackage  rights  to  San  Bernardino  to 
change.  Milepoet  165.7  on  the  line  from  Mission 
Tower  in  Los  Angeles  to  Fullerton  is  equivalent  to 
milepost  45.3  on  the  line  that  continues  from 
Fullerton  east  through  Orange  County  towards 
Riverside  and  San  Bernardino.  Thus,  the  line 
segments  involved  on  the  San  Bernardino 
Subdivision  in  Orange  County  are  mileposts  160J 
to  165.7,  a  total  of  5.4  miles  and  milepost  45.3  to 
30.6,  a  total  of  14.7  miles. 

*  Under  49  CFR  1150.32(b).  the  exemption  is 
effective  seven  days  after  the  notice  is  filed.  The 
notice  was  stamp^-in  on  December  8, 1992,  but  the 
filing  fee  was  inadvertently  omitted  and  was  not 
paid  until  December  10, 1992. 
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(not  printed),  served  November  20, 

1992. 

The  County  Agencies  are  acquiring 
these  trackage  rights  to  provide  mass 
transit  service.  Santa  Fe  will  continue  to 
provide  freight  common  carrier  service 
on  the  line.  As  we  noted  in  Finance 
Docket  No.  32173,  supra,  we  may  lack 
jurisdiction  over  this  acquisition  of 
trackage  rights  because  the  provision  of 
passenger  service  hy  the  County 
Agencies  may  ^  exempt  from  our 
regulation.^  If  we  subs^uently  find  that 
jurisdiction  is  lacking,  we  will  vacate 
this  exemption. 

This  notice  is  fried  under  49  CFR 
1150.31(a)(4).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  fried  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
st^  the  transaction. 

Pleadings  must  be  fried  with  the 
Commission  and  served  on:  Charles  A. 
Spitulnik,  Hopkins  &  Sutter,  Suite  700, 
888  16th  Street,  NW.,  Washington,  DC 
20006. 

Decided:  December  28, 1992. 

By  the  Conunission,  Julia  M.  Farr,  Acting 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

|FR  Doc  92-31902  Filed  12-31-92;  8:45  am) 
aaiJNO  cooc  tosb-m-m 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Stipulated  Judgment 
Purauant  to  Clean  Air  Act 

In  accordance  with  Departmental 
policy.  28  CFR  50.7,  notice  is  hereby 
given  that  on  December  18, 1992,  a 
proposed  Stipulated  Judgment  in  United 
States  V.  City  of  Chicago,  Civil  Action 
No.  90-C-7544,  was  lodged  with  the 
United  States  EMstrict  Court  for  the 
Northern  District  of  Illinois.  The 
proposed  Stipulated  Judgment  requires 
the  City  of  Chicago  to  continue  to 
comply  with  the  Federal  Clean  Air  Act 
provisions  concerning  asbestos 
abatement  operations  and  to  pay  a  Clean 
Air  Act  civil  penalty  of  $10,000.00  to 
the  United  States. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  propr  sed  Stipulated 
Judgment.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 


*This  issue  is  pending  before  the  Conunission  in 
a  petition  to  reconsider  Southern  Paciflc  Transp. 
Co.— Abandonment,  8 1.C.C2d  495  (1992). 


of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  City  of 
Chicago,  D.J.  Ref.  No.  90-5-2-1-1529. 

The  proposed  Stipulated  Judgment 
may  be  examined  at  the  office  of  the 
United  States  Attorney,  Northern 
District  of  Illinois,  219  South  Dearborn 
Street,  Chicago,  Illinois  60604;  at  the 
Region  5  Office  of  the  United  States 
Environmental  Protection  Agency. 
Records  Center,  Seventh  Floor,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604-3590;  and  at  the  Environmental 
Enforcement  Section  Document  Center, 
601  Pennsylvania  Avenue  Building, 
Washington.  DC  20044. 

Copies  of  the  proposed  Stipulated 
Judgment  may  be  obtained  in  person  or 
by  mail  from  the  Environmental 
Enforcement  Section  Document  (Center, 
601  Pennsylvania  Avenue,  NW.,  Box 
1097,  Washington,  DC  20004,  (202)  347- 
2072.  In  requesting  a  copy,  please  refer 
to  the  case  by  name  and  D.J.  Ref.  No. 
90-5-2-1-1529  and  enclose  a  check  in 
the  amount  of  $1.50  (25  cents  per  page 
for  reproduction  cost),  payable  to  the 
(Consent  Decree  Library. 

John  C  Cruden, 

Envinnment  and  Natural  Resources  Division. 
(FR  Doc  92-31879  Filed  12-31-92;  8:45  am) 
BAUNO  cooc  44t0-01-M 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

funeral  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefrts  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determination  in  these  decisions 
of  prevailing  rates  and  fringe  benefrts 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 


enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefrts 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wage  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classed  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein.  Good  cause 
is  hereby  found  for  not  utilizing  notice 
and  public  comment  procedure  thereon 
prior  to  the  issuance  of  these 
determinations  as  prescribed  in  5  U.S.C. 
553  and  not  providing  for  delay  in  the 
effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

C^neral  wage  determination 
decisions,  and  modifrcations  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  efrective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifrcations  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefrts,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  (Government  Printing 
Offic?  (GPO)  document  entitled 
"(General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefrt  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  room  !^3014, 
Washington,  DC  20210. 
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Modification  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  “General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts*’  being  modified  are  listed 
by  Volume,  State,  and  page  number(s). 
Dates  of  publication  in  the  Federal 
Register  are  in  parentheses  following 
the  decisions  being  modihed. 

Volume  I 

Connecticut: 

CT91-1  (Feb.  22,  p.  all. 

1991. 

CT91-3  (Feb.  22,  p.  all. 

1991. 

CT91-4  (Feb.  22,  p.  all. 

1991. 

District  of  Columbia: 

DC91-1  (Feb.  22,  p.  all. 

1991. 

V'irginia: 

VA91-5  (Feb.  22.  p.  all. 

1991. 

VA91-23  (Feb.  22.  p.  all. 

1991. 

VA91-33  (Feb.  22.  p.  all. 

1991. 

VA91-36  (Feb.  22.  p.  all. 

1991. 

VA91-65  (Feb.  22.  p.  all. 

1991. 

West  Virginia: 

WV91-3  (Feb.  22,  p.  1445,  pp.  1447- 

1991.  1458d. 

Volume  II 

Texas: 

TX91-60  (Feb.  22.  p.  all. 

1991. 

Volume  III 

Hawaii: 

HI91-1  (Feb.  22,  p.  all. 

1991. 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  “General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  And  Related  Acts”.  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  D.G.  20402,  (202) 
783-3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 


general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington.  DC,  this  28th  day  of 
December,  1992. 

Alan  L.  Moss, 

Director.  Division  of  Wage  Determinations 
[FR  Doc.  92-31823  Filed  12-31-92;  8:45  ami 
BIUJNG  CODE  4510-27-M 


NATIONAL  SCIENCE  FOUNDATION 

Permit  Application  Received  Under  the 
Antarctic  Conservation  Act  of  1978 

December  28, 1992. 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  permit  applications 
received  under  the  Antarctic 
Conservation  Act  of  1978,  Public  Law 
95-541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conservation  Act  of  2978. 

NSF  has  published  regulations  xmder 
the  Antarctic  Conservation  Act  of  1978 
at  title  45  part  670  of  the  Code  of 
Federal  R^ulations.  This  is  the  required 
notice  of  permit  application  received. 
DATES:  Interested  parties  are  invited  to 
submit  written  daU.  comments,  or 
views  with  respect  to  this  permit 
application  by  January  29, 1992.  Permit 
applications  may  be  inspected  by 
interested  parties  at  the  Permit  (jffice, 
address  below. 

ADDRESSES:  Comments  should  be 
addressed  to  Permit  Office,  room  627, 
Division  of  Polar  Programs,  National 
Science  Foundation,  Washington,  EXD  ~ 
20550. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  B.  Talmadge  at  the  above  address 
or (202)  357-7817. 

SUPPLEMENTARY  INFORMATION:  The 
National  Science  Foundation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Public  Law  95-541),  has  ' 
developed  regulations  that  implement 
the  “Agreed  Measures  for  the 
Conservation  of  Antarctic  Fauna  and 
Flora”  for  all  Untied  States  citizens.  The 
Agreed  Measures,  developed  by  the 
Antarctic  Treaty  Consultative  Parties, 
recommended  establishment  of  a  permit 
system  for  various  activities  in 
Antarctica  and  designation  of  certain 
animals  and  certain  geographic  areas  as 
requiring  special  protection.  The 
regulations  establish  such  a  permit 
system  to  designate  Specially  Protected 
Areas  and  Sites  of  Special  Scientific 


Interest.  The  application  received  is  as 
follows: 

Applicant:  Sean  Turner,  Department 
of  Biological  Sciences,  University  of 
Cincinnati,  878  La  Fayette  Avenue.  #3. 
Cincinnati.  OH  45221-0006 

Activity  for  Which  Permit  Requested: 
Import  Into  USA-Port  of  Entry.  Enter 
Site  of  Special  Scientific  Interest.  Permit 
requested  to  visit  Tramway  Ridge  on  Mt. 
Erebus  site  of  special  scientific  interest 
in  order  to  collect  samples  for  his 
project  on  cyanobacterial/algal 
communities  peculiar  to  Antarctica.  The 
objective  on  Mt.  Erebus  is  to  collect 
samples  of  these  organisms,  particulary 
in  the  vicinity  of  Tramway  Ridge  where 
the  highest  population  densities  occur. 
Samples  will  be  returned  to  the  Crary 
Science  and  Engineering  Center  at 
McMurdo  Station  for  subsequent 
culturing  and  isolation  of 
photosynthetic  microorganisms  using 
standard  techniques.  Equipment  will  be 
limited  to  sterile  sampling  spatulas, 
whirlpack  bags,  and  sample  containers. 

Location:  Tramway  Riage  SSSI,  Mt. 
Erebus;  Ross  Island  access  by  helicopter 
to  outside  area,  then  travel  by  foot. 

Dates:  01/01/93-01/15/93. 

John  B.  Talmadge, 

Permit  Office,  Division  of  Polar  Programs. 

(FR  Doc.  92-31870  Filed  12-31-92;  8:45  am) 
BILLING  CODE  7555-01-M 

Committee  Management; 
Establishment 

The  Assistant  Director  for  Computer 
and  Information  Science  and 
Engineering  has  determined  that  the 
establishment  of  the  Blue  Ribbon  Panel 
on  High  Performance  Computing  is 
necessary  and  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  upon  the  Director, 
National  Science  Foundation  (NSF)  by 
42  U.S.C.  1861  et  seq.  This 
determination  follows  consultation  with 
the  Committee  Management  Secretariat. 
General  Services  Administration. 

Name  of  Committee:  Blue  Ribbon 
Panel  on  High  Performance  Computing. 

Purpose:  To  assess  the  contributions 
of  high  performance  computing  to 
scientific  research  and  education; 
project  future  hardware,  software  and 
communication  resource  needs  and 
means  for  providing  them;  and  analyze 
possible  cooperative  relations  between 
governmental  agencies,  the  private 
sector  and  international  entities. 

Balanced  Membership  Plan:  The 
Panel  will  be  composed  of  10-15 
leading  scientists  and  engineers 
representing  relevant  disciplines  and 
knowledge  of  the  field.  Members  will  be 
drawn  from  academia,  industry,  and 
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government  to  insure  representation 
across  all  appropriate  dimensions, 
technical  as  well  as  policy. 

Responsible  NSF  Official:  Dr.  A.  Nico 
Habermann,  Assistant  Director, 
Computer  and  Information  Science  and 
Engineering,  National  Science 
Foundation,  room  306,  Washington,  DC 
20550,  (202)  357-7936. 

Dated:  December  29, 1992. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  92-31919  Filed  12-31-92;  8:45  am) 
BILUNG  cooe  7S5S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-6659] 

Petrotomics  Co.;  Rnding  of  No 
Significant  Impact  Regarding  Issuance 
of  an  Amendment  to  Source  Material 
License  SUA-551  for  the  Petrotomics 
Co.,  Shirley  Basin  Mili,  To  Incorporate 
Reclamation  Schedules,  Carbon 
County,  WY 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  a  finding  of  no 
significant  impact. 


1.  Proposed  Action 

The  administrative  action  is  issuance 
of  a  license  amendment  to  incorporate 
an  enforceable  reclamation  schedule  for 
the  Shirley  Basin  Mill  in  Carbon 
County,  Wyoming. 

2.  Reasons  for  Finding  of  No  Significant 
Impact 

The  proposed  amendment  is 
administrative,  incorporating 
reclamation  milestones  into  the  license 
in  accordance  with  the  Memorandum  of 
Understanding  (MOU)  between  the 
Environmental  Protection  Agency  (EPA) 
and  the  NRC  which  was  published  in 
the  Federal  Register  on  October  25, 

1991.  The  Notice  of  Intent  to  Amend 
Source  Material  License  SUA-551  for 
the  Shirley  Basin  Mill  to  incorporate 
reclamation  schedules  was  published  in 
the  Federal  Register  on  October  19, 

1992.  The  NRC  accepted  comments  on 
this  proposed  licensing  action  for  45 
days.  No  comments  were  received.  In 
accordance  with  10  CFR  51.22(c)(ll)), 
the  Commission  has  determine  that  no 
environmental  analysis  need  be 
performed  since  no  significant  impacts 
will  result  fixim  the  proposed  licensing 
actions. 

3.  Action 

The  Commission  action  is  to  amend 
Source  Material  License  SUA-551  upon 


publication  of  this  Notice.  The  action  is 
based  on  this  Finding  of  No  Significant 
Impact  and  no  comments  being  received 
to  the  Notice  of  Intent  published  on 
October  19, 1992. 

This  Notice,  together  with  the  Notice 
of  Intent  to  Amend  Source  material 
License  SUA-551,  are  available  for 
public  inspection  and  copying  at  the 
Commission’s  Uranium  Recovery  Field 
Office  at  730  Simms  Street,  Golden, 
Colorado,  and  at  the  Commission's 
Public  Document  Room  at  2120  L  Street, 
NW.,  Washington,  DC  20555. 

Dated:  at  Denver,  Colorado,  this  23nd  day 
of  December  1992. 

For  the  Nuclear  Regulatory  Commission. 
Ramon  E.  Hall, 

Director,  Uranium  Recovery  Field  Office. 

|FR  Doc.  92-31893  Filed  12-31-92;  8:45  am) 
BILUNG  COOE  75M>-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Alteration  of  the  Terminal 
Control  Area  at  Tampa,  FL;  Public 
Meetings 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  This  notice  announces  two 
fact-finding  informal  airspace  meetings 
to  solicit  information  from  airspace 
users  and  others  concerning  a  proposal 
to  modify  the  Tampa,  FL.  Terminal 
Control  Area  (TCA),  and  to  provide 
interested  persons  an  opportunity  to 
discuss  the  proposal.  All  comments 
received  during  these  meetings  will  be 
considered  prior  to  the  issuance  of  a 
Notice  of  Proposed  Rulemaking. 

TIMES  AND  DATES:  These  meetings  will  be 
held  from  7  p.m.  to  10  p.m.,  on 
Tuesday,  February  16  and  Wednesday, 
February  17. 1993.  Comments  must  be 
received  on  or  before  April  19, 1993. 

Date:  Tuesday,  February  16, 1993. 

Place:  University  of  South  Florida — 
Bayboro  Campus,  MSL  Auditorium,  St. 
Petersburg,  FL  33701,  (Next  to  Albert- 
Whitted  Aiiport). 

Date:  Wednesday,  February  17, 1993. 
Place:  Armwood  High  School  Auditorium, 
1200  U.S.  Hwy  92,  Seffner,  FL  33584. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  ASO-500,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  GA  30320. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Kenneth  Patterson:  Manager,  Airport 
Traffic  Control  Tower;  Tampa 
International  Airport;  Tampa,  FL  33607; 
telephone:  (813)  872-1528. 


SUPPLEMENTARY  INFORMATION: 

Meeting  Procedures 

(a)  These  meetings  will  be  informal  in 
nature  and  will  be  conducted  by  a 
representative  of  the  Administrator, 

FAA  Southern  Region.  Each  participant 
will  be  given  an  opportunity  to  make  a 
presentation,  although  a  time  limit  may 
be  imposed. 

(b)  These  meetings  will  be  open  to  all 
persons  on  a  space-available  basis. 

There  will  be  no  admission  fee  or  other 
charge  to  attend  and  participate. 

(c)  Any  person  wisning  to  make  a 
presentation  to  the  panel  will  be  asked 
to  sign  in  and  estimate  the  amount  of 
time  needed  for  such  presentation  so 
that  timeframes  can  be  established.  This 
will  permit  the  panel  to  allocate  an 
appropriate  amount  of  time  for  each 
presenter.  The  panel  may  allocate  the 
time  available  for  each  presentation  in 
order  to  accommodate  all  speakers. 
These  meetings  will  not  be  adjourned 
until  everyone  on  the  list  has  had  an 
opportunity  to  address  the  panel.  These 
meetings  may  be  adjourned  at  any  time 
if  ail  persons  present  have  had  the 
opportunity  to  speak. 

(4)  Position  papers  or  other  handout 
material  relating  to  the  substance  of  the 
meetings  may  be  accepted.  Participants 
wishing  to  submit  handout  material 
should  present  three  copies  to  the 
presiding  officer.  There  should  be 
additional  copies  of  each  handout 
available  for  other  attendees. 

(e)  These  meetings  will  not  be 
formally  recorded.  However,  a  summary 
of  the  comments  made  at  these  meetings 
will  be  filed  in  the  docket. 

Agenda  for  Each  Meeting 

Opening  Remarks  and  Discussion  of  Meeting 
Procedures 

Briefing  on  Background  for  Proposal 
.  Public  Presentations 
Closing  Comments 

Issued  in  Washington,  DC,  on  December 
21, 1992. 

Harold  W.  Becker, 

Manager,  Airspace — Rules  and  Aeronautical 
Information  Division. 

(FR  Doc.  92-31909  Filed  12-31-92;  8:45  am) 

BILLING  CODE  MtO-IS-M 


Pilot  and  Aviation  Maintenance 
Technician  Shortage  Blue  Ribbon 
Panel;  Meeting 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given  of  a 
meeting  of  the  Pilot  and  Aviation 
Maintenance  Technician  Shortage  Blue 
Ribbon  Panel. 
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OATES:  The  meetings  will  be  held 
February  9, 1993.  ^m  1  p.m.  to  4  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  FAA  Center  for  Management 
Development,  room  C123,  4500  Palm 
Coast  Parkway,  Palm  Coast.  Florida 
32137. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  C.  Beaudette,  Executive  Director. 
800  Independence  Ave.,  SW., 
Washington,  DC,  20591;  telephone  (202) 
267-7804. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463:  5  U.S.C.,  app.  II),  notice  is 
hereby  given  of  a  meeting  of  the  Pilot 
and  Aviation  Maintenance  Technician 
Shortage  Blue  Ribbon  Panel  to  be  held 
February  9, 1993.  The  meeting  agenda 
will  include: 

•  Opening  comments. 

•  Public  comments. 

•  Panel  deliberations. 

•  Future  operations. 

Attendance  is  open  to  the  interested 

public  but  may  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  on  or  before  January  29. 
1993,  to  present  oral  statements  at  the 
meeting.  The  public  may  present 
written  statements  to  the  committee  at 
any  time  by  providing  25  copies  to  the 
Executive  Director.  Arrangements  may 
be  made  by  contacting  the  person,  listed 
under  the  heading  “FOR  FURTHER 
INFORMATION  CONTACT.” 

Issued  in  Washington.  DC.  on  December 
23, 1992. 

Daniel  C.  Beaudette. 

EKecutive  Director  of  the  Pilot  and  Aviation 
Maintenance  Technician  Shortage  Blue 
Ribbon  Panel. 

[FR  Doc.  92-31911  Filed  12-31-92;  8:45  am| 
BILUNG  CODE  4910-13-H 


Notice  of  Intent  To  Rule  on  Application 
To  Impose  a  Passenger  Facility  Charge 
(PFC)  at  Spokane  International  Airport 
and  Use  the  Revenue  at  Spokane 
international  Airport  and  Felts  Field, 
Spokane,  WA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  a  PFC  at  Spokane 
International  Airport  and  use  the 
revenue  at  Spokane  International 
Airport  and  Felts  Field  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (title  IX 
of  the  Omnibus  Budget  Reconciliation 


Act  of  1990)  (Public  Law  101-508)  and 
part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  February  3, 1993. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  J.  Wade  Bryant.  Manager, 

Seattle  Airports  District  Office,  SEA- 
ADO.  Federal  Aviation  Administration. 
1601  Lind  Avenue  SW.,  suit  250. 

Renton.  WA  98055-4056. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Paul 
Norman.  Airport  Director  of  the 
Spokane  Airport  Board,  at  the  following 
address:  Spokane  International  Airport. 
P.O.  Box  19186,  Spokane.  Washin^on 
99219-9186. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Spokane  Airport 
Board  under  §  158.23  of  part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Paul  Johnson  (206)  227-2655; 

Seattle  Airports  District  Office,  SEA- 
ADO;  Federal  Aviation  Administration: 
1601  Lind  Avenue  SW..  suite  250; 
Renton.  Washington  98055—4056.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
a  PFC  at  Spokane  International  Airport 
and  use  the  revenues  at  Spokane 
International  Airport  and  Felts  Field 
Airport,  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

On  December  23. 1992.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Spokane  Airport  Board 
was  substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 

The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  March  24. 1993. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date:  June  1, 

1993 

Proposed  charge  expiration  date: 

October  31.  2000 
Total  estimated  PFC  revenue: 

$17,548,000.00 

Brief  description  of  proposed  project: 
Spokane  International  Airport  and  Felts 
Field  Airport  have  both  listed  projects 


to  use  PFC  revenues — Spokane 
International  has  listed  the  following: 
Planning  studies,  construct  airport 
perimeter  road,  purchase  safety 
equipment,  taxiway  and  apron 
improvements;  runway  safety 
improvements,  public  area  safety 
improvements/ Americans  with 
Disabilities  (ADA)  compliance,  access 
control  improvements,  airport  airfield 
lighting  and  signage,  access  road 
improvements.  AlUl^  training  facility, 
aircraft  deicing  facility,  airside 
infrastructure  development,  loading 
bridges  and  regional  gate  expansion. 

Felts  Field  Airport  has  requested  PFC 
revenue  for  safety  improvements. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Spokane 
Airport  Authority  requested  that  no  air 
carriers  be  exempted  fi'om  collection. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  “FOR  FURTHER 
INFORMATION  CONTACT”  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration. 
Northwest  Mountain  Region.  Airports 
Division.  ANM-600, 1601  Lind  Avenue 
SW..  suite  540.  Renton.  WA  98055- 
4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
■and  other  documents  germane  to  the 
application  in  person  at  the  Spokane 
Airport  Board  at  Spokane  International 
Airport. 

Issued  in  Renton,  Washington  on 
December  23, 1992. 

Cecil  C  Wagner, 

Assistant  Manager.  Airports  Division, 
Northwest  Mountain  Region. 

(FR  Doc.  92-31910  Filed  12-31-92;  8:45  am) 
BILUNG  CODE  4B10-13-M 


Federal  Highway  Administration 

Scenic  Byways  Advisory  Committee; 
Public  Meeting 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  FHWA  announces  a 
meeting  of  the  Scenic  Byways  Advisory 
Committee.  The  focus  of  the  meeting 
will  be  to  develop  and  make 
recommendations  regarding  minimum 
criteria  and  standards  for  use  by  State 
and  Federal  agencies  in  designating 
highways  as  scenic  byways  and  all- 
American  roads  for  the  purpose  of  a 
national  scenic  byways  program.  The 
national  scenic  byways  program  is 
authorized  by  section  1047(a)(3)  of  the 
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Intermodal  Surface  Transportation 
Efficiency  Act  of  1991. 

DATES:  January  28, 1993,  8:30  a.m.  to 
4:30  p.m.  and  January  29, 1993,  8:30 
a.m.  to  4:30  p.m.  This  meeting  is  open 
to  the  public. 

ADDRESSES:  The  Ritz-Carlton  Hotel. 
Pentagon  City,  1250  S.  Hayes  Street, 
Board  Room,  Arlington,  VA  22202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Eugene  Johnson,  Federal  Highway 
Administration,  Intermodal  Planning 
Division,  HEP-50,  room  3301,  400 
Seventh  St.,  SW.,  Washington,  DC 
20590,  (202)  366-0150.  Office  hours  are 
7:30  a.m.  to  4  p.m.,  e.t,  Monday  through 
Friday,  except  legal  holidays. 

Authority:  23  U.S.C  315;  49CFR  1.48;  Sec. 
1047,  Public  Law  102-240, 105  Staf.  1914, 
1996. 

Issued  on:  December  24, 1992. 

T.D.  Larson, 

Administrator. 

|FR  Doc.  92-31900  Filed  12-31-92;  8:45  ami 
BI  LUNG  CODE  4a10-2^4l 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Coitection 
Requirements  Submitted  to  OMB  for 
Review 

December  28. 1992. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(sj  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 

Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service  « 

OMB  Number:  1545-0244 
Form  Number:  IRS  Form  6199 
Type  of  Review:  Extension 
Title:  Certification  of  Youth 
Participating  in  a  Qualified 
Cooperative  Education  Program 
Description:  Internal  Revenue  Code 
(IRC)  §  51(d)(8)  requires  that  qualified 
school  coop)€rative  programs  must 
certify  their  qualified  students  as 
youths  participating  in  a  qualified 
cooperative  program  in  order  that 
wages  paid  to  the  students  by  an 
employer  be  qualified  for  the  jobs 
credit.  Form  6199  provides  for  this 
certification. 


Respondents:  Farms,  Businesses  or 
other  for-profit.  Small  businesses  or 
organizations 

Estimated  Number  of  Respondents/ 
Recordkeepers:  64,000 
Estimated  Burden  Hours  Per 
Bespondent/Recordkeeper: 


Recordkeeping .  7  minutes. 

Learning  about  the  law  or  7  minutes, 

the  form. 

Preparing  the  form .  24  minutes. 

Copying,  assembling  and  20  minutes, 

sending  the  form  to  the 
IRS. 


Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  62,080  hours 
OMB  Number.  1545-0725 
Form  Number:  IRS  Form  928 
Type  of  Review:  Extension 
Title:  Fuel  Bond 

Description:  Certain  sellers  of  gasoline 
and  diesel  fuel  may  be  required  under 
§  4101  to  post  bond  before  they  incur 
liability  for  gasoline  and  diesel  fuel 
excise  taxes  imposed  by  §  4081  and 
4091.  This  form  is  used  by  taxpayers 
to  give  bond  and  provide  other 
information  required  by  Regulations 
§48.4101-2T. 

Respondents:  Individuals  or 
households,  Businesses  or  other  for- 
preffit.  Small  businesses  or 
organizations 

Estimated  Number  of  Respondents/ 
Recordkeepers:  500 
Estimated  Burden  Hours  Per 
Bespondent/Recordkeeper: 

Recordkeeping  .  1  hour,  55  minutes. 

Learning  about  the  18  minutes, 

law  or  the  form. 

Preparing  copying,  20  minutes, 

assembling,  and 
sending  the  form 
to  the  IRS. 

Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,280  hours 
Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
IFR  Doc.  92-31864  Filed  12-31-92;  8.45  ami 
BI  LUNG  CODE  4U0-01-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  tor 
Review 

December  28, 1992. 

The  Department  of  Treasury  has 
submitted  the  following  public 


information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 

Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  E)epartment  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  New 
Form  Number:  None 
Type  of  Review:  New  collection 
Title:  Focus  Group  Interviews 
Concerning  Taxpayer  Input  on  Forms 
1099 

Description:  Focus  group  interviews  are 
necessary  to  determine  whether 
taxpayers  experience  problems  with 
the  1099  family  of  forms  and  the 
various  substitute  forms  to  determine 
whether  the  information  should  be 
reported  in  a  uniform  fashion. 
Affected  public  is  50  participants. 
Respondents:  Individuals  or  households 
Estimated  Number  of  Respondents:  600 
Estimated  Burden  Hours  Per 
Respondent:  3  hours 
Frequency  of  Response:  Other  (one-time 
focus  groups) 

Estimated  Total  Reporting  Burden:  230 
hours 

Clearance  Officer:  Garrick  Shear, 

(202)  535—4297,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
IFR  Doc.  92-31891  Filed  12-31-92;  8:45  ami 
BILLING  CODE  4a30-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Information  Collection  Under  OMB 
Review 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  This  document  lists  the 
following  information:  (1)  The  title  of 
the  information  collection,  and  the 
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Department  form  numberfs),  if  . 
applicable:  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable:  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Janet 
G.  Byers,  Veterans  Benefits 
Administration  (20A5),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420  (202)  233- 
3021. 


Comments  and  questions  about  the 
-  items  on  the  list  should  be  directed  to 
VA's  0MB  Desk  Ol^cer,  Joseph  Lackey, 
NEOB,  room  3002,  Washington,  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefrts  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
0MB  Desk  Officer  by  February  3, 1993. 
Dated:  December  23, 1992. 

By  direction  of  the  Secretary. 

Frank  E.  Lalky, 

Associate  Deputy  Assistant  Secretary  for 
Information  Resources  Policies  and  Oversight. 

Extension 

1.  Nonsupervised  Lender  Nomination 
and  Recommendation  of  Credit 
Underwriter,  VA  Form  26-8736a. 


2.  The  form  is  submitted  to  VA  by  a 
nonsupervised  lender  with  the  initial 
application  for  authority  to  close  loans 
on  the  automatic  basis  or  in  connection 
with  nominations  of  additional  or  new 
credit  underwriters.  The  information  is 
used  to  determine  wheth«  or  not  the 
underwriter  nominee  is  qualified.  " 

3. 1,000  hours. 

4.  20  minutes. 

5.  On  occasion. 

6.  Businesses  or  other  for-profit;  Small 
businesses  or  organizations. 

7.  3,000  respondents. 

(FR  Doc.  92-31858  Piled  12-31-92;  8:45  am) 
BiLUNO  cooc  eaao-ei-m 
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Sunshine  Act  Meetings  Federal  Register 

No.  1 

Monday,  January  4.  1993 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  nwetings  published  under 
the  ‘Tjtovenrwnent  in  the  Sun^tlne  AcT  (Pub. 
L.  94-409)  5  U.S.C.  552b(eK3). 


FEDERAL  HME  SAFETY  AND  HEALTH  REVIEW 

COMMISSION 

December  29, 1992. 

TMIE  AND  DATE:  10.00  a.m..  Tuesday, 
January  5. 1993. 

PLACE:  Room  600  1730.  K  Street,  NW., 
Washington.  IXl 
status:  Open. 

MATTERS  TO  BE  COt^lOERED:  The 
Commission  will  consider  and  act  upon 
the  following: 

1.  Island  Creek  Coal  Company,  Docket  No. 
VA  91-47-R.  eta  (Issues  include  whether  the 
judge  erred  in  vacating  two  inuninent  danger 
orders  of  withdrawal  issued  to  Island  Creek 
by  the  Secretary  of  Labor,  pursuant  to  30 
U.S.C  S  817(a),  alleging  that  the  south  gob  at 
its  mine  contained  an  explosive  level  of 
methane  and  that  island  Creek  violated  30 
CF.R.  875.316.) 

Any  person  attending  this  meeting 
who  requires  special  accessibility 
features  and/or  auxiliary  aids,  such  as 
sign  language  interpreters,  must  inform 
the  Commission  in  advance  of  those 
needs.  Subject  to  29  CFR 
§  2706.150(a)(3)  and  §  2706.160(e). 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  Ellen  (202)  653-5629/(202)  708- 
9300  for  TDD  R8lay/l-800-877-8339 
for  toll  free. 

Jean  H.  Ellen, 

Agenda  Clerk. 

(FR  Doc.  92-31944  Filed  12-30-92;  3:20  pm] 
BHJJNQ  CODE  S73S-ei-ll 


FEDERAL  RESERVE  SYSTEM,  BOARD  OF 

GOVERNORS 

TIME  AND  DATE:  10:00  a.m..  Wednesday. 

January  6, 1993. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building.  C  Street 

entrance  between  20th  and  21st  Streets. 

NW.,  Washington,  DC  20551 . 

STATUS;  Open. 

MATTERS  TO  BE  CONSIDEREO: 

1  Publication  for  comment  of  proposed 
amendments  to  Regulation  E  (Electronic 
Fund  Transfm)  to  cover  Electronic 
Benefit  Transfer  (EBT)  programs 
establisbed  by  federal,  state,  or  local 
government  agencies. 

2.  Any  items  carrM  forward  from  a 
previously  announced  meeting. 


Note.— This  meeting  will  be  recorded  for 
the  benefit  of  those  unable  to  attend. 
Cassettes  will  be  available  for  listening  in  the 
Board’s  Freedom  of  Information  Office,  and 
copies  may  be  ordered  for  $5  per  cassette  by 
calling  (202)  452-3684  or  by  writing  to: 
Freedom  of  Information  Office.  Bot^  of 
Governors  of  the  Federal  Reserve  System, 
Washington,  DC  20551. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  December  30, 1992. 

Jennifer  J.  Johnson, 

Associate  Secretniy  of  the  Board. 

(FR  Doc.  92-31937  Piled  12-30-92: 10:55 
am] 

MUMO  CODE  S210-01-4I 


FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

TME  AND  DATE:  11:00  a.m.,  Wednesday, 
January  6, 1993,  following  a  recess  at 
the  conclusion  of  the  open  meeting. 
PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets. 
NW.,  Washington.  DC  20551. 

STATUS:  Closed.  • 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 

promotions,  assignments,  reassignments, 
and  salary  actions)  involving  individual 
Federal  Reserve  System  employees. 

2.  Any  items  carried  fi^ard  from  a 

previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  BfFOfttlATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
BoaM;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated;  Decembw  30, 1992. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

ini  Doc  92-31938  Filed  12-30-92;  10:55 

am) 

BHJJNQ  CODE  SaiO-Ot-M 


NUCLEAR  REGULATORY  COMMISSION 
DATE:  Weeks  of  January  4, 11, 18,  and 
25, 1993. 

PLACE:  Commissioner's  (inference 
Room.  11555  Rockville  Pike,  Rockville. 
Maryland. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDEREO: 


Week  of  January  4 
Tuesday,  January  5 
11:30  a.m.. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Weekof  January  11 — Tentative 
Monday,  January  1 1 
11:30  a.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  January  18 — Tentative 
Thursday,  January  21 
11:30  a.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  January  25— Tentative 
Friday,  January  29 
10:00  a.m. 

Briefing  on  Implementing  Guidance  for  the 
Maintenance  Rule  and  Industry 
Verification  and  Validation  Effort  (Public 
Meeting)  (Contact:  William  Russell.  301- 
504-1274) 

11:30  a.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Note. — Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  yet  been  identified  as  requiring 
any  Commission  vote  on  this  date. 

TO  VERIFY  THE  STATUS  OF  MEETING  CAU 
(RECORDING):  (301)  504-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
William  Hill  (301)  504-1661. 

Dated:  December  29, 1992. 

William  M.  HiU,  Jr., 

SECY  Tracking  Officer,  Office  of  the 
Secretary. 

(FR  Doc.  92-31939  Filed  12-30-92;  10:56 
am] 

BILUNO  CODE  7S90-0t-M 


OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

Meeting  of  the  Board  of  Directors 
TME  AND  DATE:  1:00  p.m.  (closed 
portion),  2:30  p.m.  (open  portion), 
Thursday,  January  14, 1993. 

PLACE:  Offices  of  the  Corporation, 
Twelfth  Floor  Board  Room,  1100  New 
York  Avenue,  NW.,  Washington,  DC. 
STATUS:  The  first  part  of  the  meeting 
from  1:00  p.m.  to  2:30  p.m.  will  be 
closed  to  the  public.  The  open  portion 
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of  the  meeting  will  commence  at  2:30 
p.m.  (approximately). 

MATTERS  TO  BE  CONSIDERED:  (Closed  tO 
the  public  1:00  p.m.  to  2:20  p.m.). 

1.  President's  Report 

2.  Information  Reports 

3.  Pending  Major  Projects 

4.  Finance  Project  in  Argentina 

5.  Insurance  Project  in  Tunisia 

6.  Insurance  Project  in  Argentina 


7.  Approval  of  9/22/92  Minutes  (Closed 
Portion) 

FURTHER  MATTERS  TO  BE  CONSIDERED: 

(Open  to  the  public  2:30  p.m.).  < 

1.  Approval  of  9/22/92  Minutes  (Open 

Portion) 

2.  Information  Reports 

3.  Recommendation  for  meeting  schedule 

through  end  of  September  1993 


CONTACT  PERSON  FOR  M^>RIIATI0N: 
Information  with  regard  to  the  meeting 
may  be  obtained  from  the  Corporation 
^  .Set^tary  on  (202)  336-8403. 

Dated:  December  30, 1992. 

Dennis  K.  Dolan, 

OP/C  Corporate  Secretary. 

(FR  Doc  92-31942  Piled  12-30-92;  3:19  pm) 
BAUNG  cooc  aaiO-Ot-M 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highwray  Administration 

Intermodal  Surface  Transportation 
Efficiency  Act  of  1991;  implementation 
Guidance 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACROW:  Notice. _ 

SUMMARY:  The  FHWA,  in  order  to  assure 
widespread  distribution  of 
implementation  guidance  on  the 
Intermodal  Surface  Transportation 
Efficiency  Act  of  1991  (ISTEA)  (Pub.  L. 
102-240, 105  Stat.  1914),  (which  it  has 
issued  to  its  regional  and  division 

materials  £at  have  been  issued  since 
the  act  was  signed  on  December  18, 

1991.  Implementation  guidance 
materials  were  first  published  in  the 
Federal  Register  on  April  23, 1992,  at 
57  FR 14880.  In  that  notice  of  April  23, 
the  FHWA  stated  it  would  continue  to 
publish  implementation  guidance  in 
future  issues  of  the  Federm  Register. 
This  notice  is  the  second  publication  of 
ISTEA  implementation  giddance.  Any 
changes  to  this  implementation 
guidance  will  be  published  in  future 
issues  of  the  Federal  Register. 

The  ISTEA  implementation  guidance 
published  in  this  Federal  Register 
notice  is  intended  to  be  nonbinding 
except  insofar  as  it  references  existhig 
statutory  reouirements  and  should  not 
be  construed  as  rules  of  general 
applicability  and  legal  effect  or  notices 
of  proposed  rulemaUng. 

On  March  27, 1992,  the  FHWA  issued 
a  notice  (57  FR  10691)  advising 
members  of  the  public  that  they  may 
now  dial  into  the  FHWA  Electronic 
Bulletin  Board  System  (FEBBS) 
information  conference  using  a 
microcomputer  and  modem  and  view 
informal  questions  and  answers  on  how 
the  agency  intends  to  implement  the 
provisions  of  the  ISTEA.  The  FEBBS 
jwill  also  contain  the  implementation 
guidance  published  with  this  notice  as 
well  as  future  implementation  guidance. 
This  read-only  facility  is  especially 
intended  for  use  by  the  State  and  local 
transportation  agencies.  The  telephone 
number  for  FEBBS  is  Area  Code  202- 
366-3764.  While  the  system  supports 
300, 1200  and  2400  baud  line  speeds, 
and  a  variety  of  terminal  types  and 

Erotocols,  setting  the  modem  for  2400 
aud,  8  data  bits,  full  duplex  and  no 
parity  will  give  optimal  performance. 
Once  a  connection  has  been  established 
and  the  <R<egistration  item  completed, 
callers  should  select  either  <Q<uestions 
and  Answers  on  ISTEA,  or 
<I<nformation  for  mme  detailed  help. 


Specific  questions  on  any  of  the 
material  published  with  this  notice 
should  be  directed  to  the  contact  perstm 
named  in  the  particular  guidance;  if  a 
contact  is  not  included,  calls  should  be 
directed  to  Frank  Calhotm,  Assistant 
Chief  Counsel  for  Legislation  and 
Regulations,  Office  of  the  Chief  Counsel, 
(202)  366-0761,  Federal  Highway 
Administration,  400  Seventh  Str^, 

SW.,  room  4223  (HCX>-10),  Washington, 
DC  20590,  for  referral.  Questions  can 
also  be  directed  to  the  FHWA  R^onal 
Offices  or  the  FHWA  Divisitm  Office  in 
your  State;  updated  addresses  and 
phone  numbers  for  these  offices  are 
listed  in  an  attachment  to  this  notice. 
Some  of  the  materials  reference 
attachments  which  are  copies  of 
sections  of  the  ISTEA.  These  are  not 
included.  Copies  can  be  obtained  from 
the  offices  referred  to  herein. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Frank  L.  (Calhoun,  Office  of  the  Chief 
Counsel.  (202),  366-0761,  Federal 
Highway  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.,  e.t.  Monday  through  Friday 
except  legal  holi^ys. 

For  Technical  Assistance  Contact: 
FHWA  Computer  Help  Desk.  HMS-40, 
room  4401, 400  Seventh  Street,  SW., 
Washington.  DC  20590.  (202)  366-112a 
(23  U.S.C  315: 49  CFR  1.48) 

Issued  on:  December  10, 1992. 

TikLarsoa, 

Administrator. 

Attachment — FHWA  Regional  Offices 

Region  1  (HRA-01)—41eadquartets.  Hours  of 
Duty;7-.30~4MBST 

Location:  Leo  W.  O'Brien  Federal  Building, 
Room  719,  Clinton  Avenue  and  North  Pearl 
Street.  Albany.  New  York  12207 
Regional  Federal  Highway 
Administrator,  John  G.  Bestgen,  |r..  518- 
472-6476 

Region  3  (HRA-03}— Headquarters,  Hours  of 
Duty:  730-4:15  EST 

Location:  George  H.  Fallon  Federal  Office 
Building,  31  Hopkins  Plaza,  Room  1633, 
Baltimore.  Maryland  21201 
Regional  Federal  Highway 
Administrate.  David  S.  Gendell,  410-962- 
0093 

Region  4  (HRA-04)— Headquarters,  Hours  of 
Duty:  7:45-4:15  EST 

Location:  Suite  200, 1720  Peachtree  Road, 
NW.,  Atlanta,  Georgia  30367 
Regional  Federal  Highway 
Administrator,  Leon  N.  Larson,  404-347- 
4078 


Region  5  {HRA-05h-Headquatters,  Hours  of 
Duty:  730-4:15  CST 

Location:  18209  Dixie  Highway.  Henewood, 
Illinois  60430-2294 
Regional  Federal  Highway 
Administrate,  Herbert  R  Teets,  708-206- 
3186 

Region  6  (HRA-06)— Headquarters,  Hours  of 
Duty:  830-430  CST 

Location:  819  Tayle  Street,  Room  8A00.  P.O. 

Box  902003,  Fort  Worth.  Texas  76102 
Regional  Federal  Highway 
Administrate.  Wesley  S.  MendenhaU,  Jr.. 
817-334-4393 

FHWA— Federal-Aid  Division  Offices 
AlrdKuna  (HDA-AQ 
7:15-4:30  CST 

Division  Administrate,  Joe  D.  Wilkerson, 

500  Eastern  Boulevard.  Suite  200, 
Montgomery,  Alabama  36117-2018,  205- 
223-7370 

Alaska  (HDA-AK) 

7:30-5:00  AST 

Division  Administrator,  Robert  E.  Ruby,  709 
W.  Ninth  Street,  Room  851,  Jimeau,  Alaska 
99802-1648,  8-f 907-586-71 80 

Arizona  (HDAr-AZ) 

7:30-4:15  MST 

Division  Administrator,  Edward  A  Wueste, 
234  N.  Central  Avenue.  Suite  300,  Phoenix, 
Arizona  85004, 602-379-3646 

Arkansas  (HDA-AR) 

7:30-4:00  CST 

Division  Administrator.  William  D. 
Richardson,  Federal  Office  Building,  Roen 
3128, 700  West  Capitol  Avenue,  Little 
Rock,  Arkansas  72201-3298,  8+501-324- 
5625 

California  (HDA-CA) 

7:45-4:30  PST 

Division  Administrator,  Roge  E.  Borg, 

Federal  Building,  2d  Floor,  801 1  Street, 
Sacramento,  California  95814, 916-551- 
1280 

Colorado  (HDA-COi 
7:45-4:15  MST 

Division  Administrator,  George  H.  Osborne, 
555  Zang  Street,  Room  250,  Lakewood, 
Colorado  80228,  303-969-6730 

Connecticut  (HDA-CT) 

7:30-4:00  EST 

Division  Administrator,  Gary  Hamby, 
Abraham  A.  Ribicoff  Federal  Building,  450 
Main  Street,  Room  635,  Hartford, 
Connecticut  06103, 203-240-3705 

Region  7  lHRA-07}— Headquarters,  Hours  of 
Duty:  730-430  CST 

Location:  6301  Rockhill  Road,  Kansas  City, 
Missouri  64131 

Mailing  Address:  P.O.  Box  419715,  Kansas 
City,  Missouri  64141 
Regional  Federal  Hi^way 
Administrator.  Volmer  K.  Jensen,  816-926- 
7490 
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Pegion  8  (HRA-08)— Headquarters,  Hours  of 
Duty:  7:45-4:15  MST 
Location:  555  Zang  Street,  Room  400, 
Lakewood,  Colorado  80228 
Regional  Federal  Highway 
Administrator,  Louis  N.  MacDonald,  303- 
969-6722 

Region  9  (HRA-09) — Headquarters,  Hours  of 
Duty:  7:45-4:15  PST 

Location:  211  Main  Street,  Room  1100,  San 
Francisco,  California  94105 
Regional  Federal  Highway 
Administrator,  Edwin  M.  Wood,  415-744- 
2639 

Region  10  (HRA-OIO) — Headquarters,  Hours 
of  Duty:  7:45-4:30  PST 
Location:  KOIN  Center,  Suite  600,  222  S.W., 
Columbia  Street,  Portland,  Oregon  97201 
Regional  Federal  Highway 
Administrator,  Jerald  P.  Clark,  503-326- 
2053 

Delaware  (HDA-DE) 

7:45-4:15  EST 

Division  Administrator,  John  J.  Gilbert,  300 
South  New  Street,  Room  2101,  Dover, 
Delaware  19901-6726,  302-734-5323 

District  of  Columbia  (HDA-DC) 

8:00-4:30  EST 

Division  Administrator,  Arthur  J.  Hill,  Union 
Center  Plaza,  Suite  750, 820  First  Street, 
NE.,  Washington,  D.C  20002,  202-523- 
0163 

Florida  (HDA-FL) 

7:30-4:00  EST 

Division  Administrator,  Jennings  R.  Skinner, 
227  No.  Bronough  Street,  Room  2015, 
Tallahassee,  Florida  32301, 904-681-7223 

Georgia  (HDA-GA) 

7:00-4:00  EST 

Division  Administrator,  Larry  Dreihaup,  1720 
Peachtree  Rd.,  hPA.,  Suite  300,  Atlanta, 
Georgia  30367, 404-347-1751 

Hawaii  (HDA-HI) 

7:30-4:00  HST 

Division  Administrator,  William  R.  Lake.  Jr., 
Prince  Jonah  Kuhio  l^anianaole  Federal 
Building,  300  Ala  Moana  Boulevard.  Room 
3202,  Honolulu,  Hawaii  96850, 808-541- 
2700 

Mailing  Address:  Box  50206,  Honolulu. 
Hawaii  96850 

Idaho  (HDA-ID) 

7:30-4:00  MST 

Division  Administrator,  Jack  T.  Coe,  3050 
Lakeharbor  Lane,  Suite  126,  Boise,  Idaho 
83703, 208-334-1690 

Illinois  (HDA-IL)  ^ 

7:30-1:15  CST 

Di\'ision  Administrator.  Lyle  P.  Renz,  3250 
Executive  Park  Drive.  SpringBeld,  Illinois 
62705.  217-492-4640 

Indiana  (HDA-IN) 

7:30-4:00  EST 

Division  Administrator.  Arthur  A.  Fendrick. 
575  N.  Pennsylvania  Street.  Room  254, 


Indianapolis,  Indiana  46204, 317-226- 
7475 

Iowa  (HDA-IA) 

7:45-4:30  CST 

Division  Administrator,  Hubert  A.  Willard. 
105  Sixth  Street,  Ames,  Iowa  50010,  515- 
233-1664 

Kansas  (HDA-KS) 

7:45-4:15  CST 

Division  Administrator,  Robert  J.  Deatrick, 
444  SE.  Quincy  Street,  Room  240,  Topeka, 
Kansas  66683,  913-267-7281 

Kentucky  (HDA-KY) 

8:00-4:45  EST 

Division  Administrator,  Paul  E.  Toussaint, 
John  C.  Watts  Federal  Building  and  U.S. 
Courthouse,  330  W.  Broadway,  Frankfort, 
Kentucky  40602,  502-582-5468 
Mailing  Address:  P.O.  Box  536,  Frankfort, 
Kentucky  40602 

Louisiana  (HDA-LA) 

7:30-4:00  CST 

Division  Administrator.  William  A.  Sussman, 
Federal  Building,  Room  255, 750  Florida 
Street,  Baton  Rouge,  Louisiana  70801,  504- 
389-0464 

Mailing  Address:  P.O.  Box  3929,  Baton 
Rouge,  Louisiana  70821 

Maine  (HDA-ME) 

7:30-4:00  EST 

Division  Administrator,  Vacant,  Edmund  S. 
Muskie  Federal  Building,  40  Western 
Avenue,  Room  614,  Augusta,  Maine  04330, 
207-622-8487 

Maryland  (HDA-MD) 

7:45-4:15  EST 

Division  Administrator.  A.  Porter  Barrows, 
The  Rotunda,  Suite  220, 711  West  40th 
Street,  Baltimore,  Maryland  21211. 410- 
962-4440 

Massachusetts  (HDA-MA) 

7:45-4:15  EST 

Division  Administrator.  Donald  E.  Hammer, 
55  Broadway — 10th  IHoor,  Cambridge, 
Massachusetts  02142, 617-494-2416 

Michigan  (HDA-MI) 

7:45-4:15  EST 

Division  Administrator,  A  George  Ostensen, 
Federal  Building,  Room  211,  315  West 
Allegan  Street,  Lansing,  Michigan  48933, 
517-377-1844 

Minnesota  (HDA-MN) 

7:30-4:00  CST 

Division  Administrator.  Charles  E.  Foslien, 
Metro  Square  Building,  Suite  490,  Seventh 
ft  Robert  Streets,  St.  Paul,  Minnesota 
55101, 612-290-3230 

Mississippi  (HDA-MS) 

7:30-4:00  CST 

Division  Administrator,  John  F.  Sullivan,  Jr., 
666  North  Street,  Suite  105,  Jackson, 
Mississippi  39202-3199, 601-965-4215 

Missouri  (HDA-MO) 

7:30-4:00  CST 


Division  Administrator,  Gerald  J.  Reihsen, 

209  Adams  Street,  Jefferson  Qty,  Missouri 
65101, 314-636-7104 

Mailing  Address:  P.O.  Box  1787,  Jefferson  | 

City.  Missouri  65102  ; 

Montana  (HDA-MT) 

7:30-4:00  MST 

Division  Administrator,  Henry  D.  Honeywell, 
Federal  Office  Building,  301  S.  Park, 

Drawer  10056,  Helena,  Montana  59626- 
0056,  406-449-5306 

Nebraska  (HDA-NE) 

7:30-4:15  CST 

Division  Administrator.  Charles  A.  Culp, 
Federal  Building,  Room  220, 100 
Centennial  Mall  North,  Lincoln,  Nebraska 
68508-3851, 402-437-5521 

Nevada  (HDA-NV) 

7:45-4:30  PST 

Division  Administrator,  Frederick  G.  Wright, 
Jr.,  1535  Hot  Springs  Road,  Suite  100, 

Carson  City,  Nevada  89701-0602,  702- 
687-5320 

New  Hampshire  (HDA-NH) 

7:30-4:00  EST 

Division  Administrator.  Gerald  L  Eller,' 
Federal  Building,  Room  204, 279  Pleasant 
Street,  Concord,  New  Hampshire  03301, 
603-225-1605 

New  Jersey  (HDA-NJ) 

8:00-4:30  EST 

Division  Administrator,  Charles  J.  Nemmers, 
Suburban  Square  Building,  2nd  Floor,  25 
Scotch  Road,  Trenton,  New  Jersey  08628- 
2595. 609-989-2288 

New  Mexico  (HDA-NM) 

7:30-4:00  MST 

Division  Administrator.  Reuben  S.  Thomas, 
117  U.S.  Courthouse.  S.  Federal  Place, 

Santa  Fe,  New  Mexico  87501-1963, 505- 
988-6569 

New  York  (HDA-NYJ 
7:30-4:00  EST 

Division  Administrator,  Harold  J.  Brown,  Leo 
W.  O’Brien  Federal  Building,  9th  Floor, 
Clinton  Avenue  and  North  Pearl  Street, 
Albany,  New  York  12207, 518-472-3616 

North  Carolina  (HDA-NC) 

7:45-4:15  EST 

Division  Admimstrator,  Nicholas  L.  Graf,  310 
New  Bern  Avenue,  Suite  410,  Raleigh, 

North  Carolina  27611,  919-856-4346 

North  Dakota  (HDA-ND) 

7:45-4:30  CST 

Division  Administrator.  George  A.  Jensen, 
Federal  Building,  P.O.  Box  1755,  220  East 
Rosser  Avenue,  Bismarck.  North  Dakota 
58502,  701-250-4204 

Ohio(HDA-OH) 

7:30-4:15  EST 

Division  Administrator,  Fred  J.  Hempel,  200 
North  High  Street,  Room  328,  Columbus, 
Ohio  43215, 614-469-6896 
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Oklahoma  (HDA-OKl 
7:30--4M)  CST 

Division  Administrator,  Gary  B.  Larsen, 
Federal  OfRce  Building,  Room  454, 200 
NW.  Fifth  Street,  Oklahoma  City, 

Oklahoma  73102, 405-231-4624 

Oregon  (HDA-OR) 

7:30-4:15  PST 

Division  Administrator,  Rc^rt  G.  Clour,  The 
Equitable  Center,  Suite  100, 530  Center 
Street  NB.,  Salem,  Oregon  97301, 503- 
399-5749 

Pennsylvania  (HDA-PA) 

8:00-4:30  BST 

Division  Administrator,  Manuel  A.  Marks, 

228  Walnut  Street,  Harrisburg, 

Pennsylvania  17108, 717-782-2222 
Mailing  Address:  P.O.  Box  1086,  Harrisburg, 
Peimsylvania  17108 

Puerto  Rico  {HDA-PR] 

7:30-4:00  AST 

Division  Administrator,  Juan  O.  Cruz, 
Frederico  Degetau  Federal  Building  and 
U.S.  Courthouse,  Carlos  Chardon  Street, 
Room  329,  Hato  Rey,  Puerto  Rico  00918, 
809-766-5600 

Rhode  Island  (HDA-RH 
7:45-4:15  BST 

Division  Administrator,  Gordon  G.  Hoxie, 

380  Westminster  Mall,  Fifth  Flow, 
Providence.  Rhode  Island  02903, 401-528- 
4541 

South  Carolina  (HDA-SCl 
7:45-4:15  BST 

Division  Administrator,  Robert ).  Probst, 
Strom  Thurmond  Federal  Building,  1835 
Assembly  Street,  Suite  758,  Columbia, 
South  Carolina  29201,  803-765-5194 

South  Dakota  (HDA-SDj 
8K)0-4:30CST 

Division  Administrator,  Donald  F.  Kamnikar, 
Federal  Building,  Room  337, 225  South 
Pierre  Street,  P.O.  Box  700,  Pierre.  South 
Dakota  57501,  605-224-8033 

Tennessee  IHDA-TS) 

8«1-4:30CST 

Division  Administrator,  Dennis  C.  Cook,  249 
Cumberland  Bend  Drive,  Nashville, 

,  Tennessee  37228,615-736-5394 

Texas  (HDA-TX) 

7:30-4:15  CST 

Division  Administrator,  Frank  M.  Mayer, 
Federal  OfRce  Building,  300  Bast  Bighth 
Street,  Room  826.  Austin,  Texas  78701. 
512-482-5511 

Utah  (HDA-UT) 

7:30-4:00  MST 

Division  Administrator,  Donald  P.  Steinke, 
2520  West  4700  South,  Suite  9A,  Salt  Lake 
City.  Utah  84118, 808-524-5141 

Vermont  (HDA-VT) 

7:30-4:00  BST 

Division  Administrator,  Karie  L.  Snyder. 
Federal  Building,  87  State  StreeL 
Montpelier.  Vermont  05602, 802-828-4423 


Mailing  Addresr  P.O.  Box  568,  Montpelier. 
Vermont  05601 

Virginia  (HDA-VA) 

7:30-4  K)0  BST 

Division  Administrator,  James  M.  Tumlin, 
Federal  Building,  10th  Floor.  400  N.  Bth 
Street.  Richmond,  Virginia  23240. 604- 
771-2371 

Mailing  Address:  P.O.  Box  10045,  Richmond. 
Virginia  23240 

Washington  (HDA — WA) 

7:30-4:30  PST 

Division  Administrator,  Barry  P.  Morehead, 
Suite  501,  Bvergreen  Plaza,  711  South 
Capitol  Way,  Olympia.  Washington  98501. 
206-753-0480 

West  Virginia  (HDA — WV) 

8:00-4:30  BST 

Diviskm  Administrator,  Billy  R.  . 
Higginbotham,  550  B^n  Street,  Suite  300. 
Charleston,  West  Virginia  25301,  304-347- 
5928 

Wisconsin  (HDA-W!) 

7:30-4:15  CST 

Division  Administrator,  James  B.  St  John. 
4502  Vernon  Boulevard,  Madison. 
Wisconsin  53705-4905, 608-264-5395 

Wyoming  (HDA-WY) 

7:45-4:30  MST 

Division  Administrator,  Frederick  A. 
Behrens.  1916  Bvans  Avenue,  CSieyenne. 
Wyoming  82001-3764,  307-772-2101 
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1002  . . 
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1002.  1004. 1013  . 
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Highway  Pro¬ 
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lions. 

1002. 1003(C>, 

1004,  1007. 

07/17/92 
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Quarterly  Obli¬ 
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dures. 

1003(b)  - - - 

10/19«2 
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1006 _ _ _ 

06/12/92 

Instructions  lor  De¬ 
veloping  8)0 
Proposed  Na¬ 
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1007  . . . 

0605/92 

04/24/92 
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1007, 1008  _ 

03/05/92 
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(ace  Transpor¬ 
tation  EfOcianey 
Act  OSTEAL 

Index  to  ISTEA  of  1991  Implementation 
Guidance— Continued 


Section  of  ISTEA 

Oataol 

guidance 
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1007, 1009. 1020, 
1021. 

05/21/92 

1991  ISTEA  Imple¬ 
mentation  Mar- 
state  Malnte- 
narwa  Program. 

1008  . . . . 

10/16/92 

Furdtsr  Outdance 
on  8ie  Conges¬ 
tion  MWgallon 
andAIrQuaily 
Improvement 
Program. 

1008 . . 

06/15/92 

CMAQ  and  Trans¬ 
portation  Ert- 
haneement  Ac¬ 
tivities. 

1008 . . . 

07/30/92 

Federal  Transtt 
Admlntstration. 

1006 . 

07/30/92 

PoHcy  on  ElgUMy 
olPM-10 

Projects  lor 
CMAQIundkrg. 

1011.3025  . 

04/14/92 

1991  Mermodal 
Surlace  Trans¬ 
portation  EI6- 
dency  Act 
(ISTEA)  Imple- 
mentaUon  o(  the 
Interstats  Sub¬ 
stitution  Pro¬ 
gram. 

1021, 1022  . . 

06«V92 

Federal  Shares 
EstabHshed  by 
Title  23.  use 
and  8)e  ISTEA 
ol  1991. 

1021  . . 

03/17/92 

FHWA  Nottce  (N 
4540.12)  SilcHng 
Scale  Ratos  In 
Public  Land 
States  Ratos 
Elfactive  March 
17. 1992. 

1023.  4006.  4007  . 

03/24/92 

Longer  Combina¬ 
tion  Vehicles 
and  ISTEA 

1024  . : . 

1 

06/19/92 

. 

Fiscal  Procedures 
lor  Federal 
Transit  Projects 
Financed  by 
FederN  HIglwvay 
AdmMstrslion 
Funds. 

1024.  1025  - ! 

09/03/92 

Public  Invoive- 
roenL 

1025 - - - 

06/24/92 

Statewide  Plan¬ 
ning  and  Devel¬ 
opment  ol 
Trartsportatlon. 

06/30/92 

Improvement  Pro¬ 
grams  (TIP)  lor 

Federal  Lands 
Highways. 

1025 _ _ _ 

(»/28/92 

interim  Guidance 
23  use  135— 
Statewide  Plan¬ 
ning  Requlre- 
menL 

1025 . 

10A)9/92 

Merim  Measures 
loMeelSTIP 
and  TIP  Re¬ 
quirements. 

1027 . . / _ 

05/20/92 

Implementation 
Gukhmceon 
Section  1027  ol 
1991  ISTEA 
Public  Transpor- 

tallon. 
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Section  of  ISTEA 

Date  of 
guidance 

Title 

1028 . 

05/15/92 

Higtiway  Bfidge 
Replacement 
and  Rehablilta- 
tion  Program 
(HBRRP)  funds 
for /Approach 
Roadway  Con- 
stnKtlon. 

1044 . 

06/22/92 

Section  1044  of 

IfM  1991  ISTEA 
Credtt  for  Non- 
Federal  Share. 

1044 . 

09/02/92 

Section  1044 — 
Credit  for  Non- 
Federai  Share 
tmplemerrtatlon 
Q& A. 

1100 . 

06/26/92 

Guidance  In  the 
Transfer  Provi¬ 
sions  contained 

In  the  ISTEA. 

1301,  1302,  1303, 
8003. 

04/24/92 

National  Rec¬ 
reational  Trails 
Program. 

4002 . 

09/04/92 

MCSAP  Final  Rule 
Part  350. 

4008 . 

05/29/92 

Information  on 
Uniformity  Grant 
Process. 

6001  . 

06/25/92 

Implementation  of 
ISTEA  Minimum 
Experxfitures  on 
Research,  De- 
velopmenl  and 
Technology 
Transfer  /kctivl- 
ties. 

05/22/92 

Joint  Memo  on  Im¬ 
plementation  of 
the  Intermodal 
Surface  Trans¬ 
portation  Effi¬ 
ciency  Act. 

MEMORANDUM 

U.S.  Department  of  Transportation 
Federal  Highway  Administratioii 


Date:  April  8, 1992. 

Reply  to  Attn  of:  HNG-13. 

Subject:  Information — 1991  Intermodal 
Surface  Transportation  Efficiency  Act 
(ISTEA)  Implementation  Interstate 
Construction  Program. 

From:  Associate  Administrator  for  Program 
Development. 

To:  Regional  Federal  Highway 
Administrators;  Federal  Lands  Highway 
Program  Administrator. 

The  purpose  of  this  memorandum  is  to 
provide  written  guidance  regarding  the 
provisions  in  the  1991  ISTEA,  which  change 
or  impact  the  Interstate  construction 
program. 

Authorizations — Section  1001 

Section  1001(a)  declares  that  the  Interstate 
construction  (IC)  funds  authorized  by  the  act 
are  the  final  authorizations  of  funding  to 
complete  construction  of  the  Interstate 
System.  The  authorizations  of  $1.8  billion 
per  year  for  fiscal  years  1993  through  1996 
are  specified  in  section  lOOOff)-  In  some 


States,  it  may  be  necessary  to  supplement  IC 
funds  with  other  funds  such  as  National 
Highway  System  (NHS)  funds,  or  low  priority 
work  may  be  dropped  from  the  Interstate 
program.  An  extension  of  the  program  or  ' 
additional  authorizations  are  not 
contemplated. 

Apportionments — Section  1001 

Section  1001(b)  approved  the  1991 
Interstate  Cost  Estimate  (ICE),  and  directed 
use  of  factors  contained  in  the  revised  Table 
5  of  Committee  Print  102-24,  which  were 
used  in  making  apportionments  for  the  FY 
1993  funds.  S^ion  1001(d)  extends  the 
administrative  adjustment  for  FY  1994 
through  1996.  All  previous  credits, 
apportionments,  lapses,  withdrawals, 
discretionary  allocations,  and  transfers  of 
funds  will  be  reflected  as  detailed  in  section 
1001(d). 

Prior  to  making  apportionments  horn  the 
$1.8  billion  authorize  each  year,  a  separate 
allocation  is  made  to  Massachusetts  in 
accordance  with  section  1001(e).  Further,  $20 
million  will  be  set  aside  each  year  to  carry 
out  the  provisions  of  section  1006(h)  of  the 
act.  Apportionments  to  Wisconsin  will  be 
made  as  specified  in  section  1045. 

Section  1001(h)  amends  section  102(c)  of 
the  1987  Surface  Transportation  and  Uniform 
Relocation  Assistance  Act,  and  eliminates  the 
provision  that  no  State  receive  less  than  one- 
half  percent  minimum  apportionment.  The 
flexibility  provided  at  the  end  of  section 
104(b)(5)(A)  of  title  23  was  not  altered  by  the 
IST^.  Thus,  if  the  Secretary  and  a  State 
highway  department  agree  that  a  part  of  the 
apportionment  of  IC  funds  is  not  needed  for 
that  fiscal  year,  the  unneeded  portion  is  not 
apportioned,  but  will  be  distributed  under 
the  Interstate  discretionary  program  in 
accordance  with  section  118  of  title  23.  This 
agreement  must  be  reached  prior  to  the  IC 
apportionment  and  so  if  any  State  is 
interested  in  this  provision,  inquiry  should 
be  made  to  the  Program  Analysis  Division 
(HFS-30)  well  in  advance  of  the  scheduled 
1C  apportionment. 

Period  of  Availability — Section  1020 

Section  1020(a)  amends  section  118  of  title 
23  and  provides  that  1C  funds,  which  are 
made  available  1  year  in  advance,  will  be 
available  until  the  last  day  of  the  fiscal  year 
in  which  the  funds  are  apportioned  or 
allocated.  This  applies  to  all  apportionments 
except  the  final  apportionment,  the  FY  1996 
funds,  which  will  be  apportioned  on  October 
1, 1994,  and  will  remain  available  until 
expended. 

Federal  Highway  Administration  Notice 
N4510.263,  dated  December  18, 1991, 
transmitted  the  certificate  of  apportionment 
of  IC  funds  authorized  for  FY  1993.  In  a 
change  to  that  notice  issued  February  27, 
1992,  paragraph  2b  of  the  notice  was  revised 
to  indicate  that  FY  1991  and  1992  IC 
apportionments  are  available  until  expended. 

Federal  Share — Section  1021 

Section  1021  provides  for  a  90  percent 
Federal  share  for  all  IC  funded  projects, 
except  for  those  that  provide  additional 
capacity,  which  will  be  funded  at  an  80- 
percent  Federal  share.  The  section  provides 
for  funding  HOV  and  auxiliary  lanes  (truck 


climbing  lanes,  for  example)  at  the  90  percent 
Federal  share.  It  is  beliei^  that  the  Congress 
intended  that  all  IC  funded  projects  would 
retain  the  traditional  90  percent  Federal 
share  (with  sliding  scales  up  to  95  percent, 
where  applicable).  Technical  correction 
language  has  been  submitted  to  the 
Congressional  committees  to  restore  the  90 
percent  share.  In  the  meantime,  those 
portions  of  new  1C  funded  projects  that 
provide  additional  capacity  (exclusive  of 
HOV  and  auxiliary  lanes)  on  existing 
Interstate  routes  shall  be  funded  at  an  80- 
percent  Federal  share. 

Eligibility 

The  1991  ISTEA  did  not  change  eligibility 
criteria  for  1C  funds.  Only  work  eligible 
under  the  provisions  of  the  1981  Federal-Aid 
Highway  Act,  and  included  in  the  1981  ICE 
is  eligible  for  IC  funding. 

Toll  Boads,  Bridges,  and  Tunnels — Section 
1012 

Section  1012(d)  provides  that  existing  toll 
agreements  entered  into  under  section  129  of 
title  23  prior  to  and  in  effect  on  the  date  of 
enactment  of  the  1991  ISTEA,  shall  continue 
in  effect  in  accordance  with  the  provisions  of 
the  agreement. 

Federal  participation  in  the  initial 
construction  of  toll  roads,  bridges,  tunnels  or 
approaches  thereto  on  the  Interstate  System 
is  not  allowed  under  section  129(a)(1)(A) 
where  such  facility  was  not  covered  by  a 
section  129  agreement  in  effect  on  the  date 
of  enactment  of  the  1991  ISTEA. 

Discretionary  Funds — Section  1020 

Section  1020  amends  section  118(c)  of  title 
23  by  reducing  the  amount  of  funds  set  aside 
for  the  Interstate  Discretionary  (ID)  Program 
from  $300  million  annually  to  $100  million 
annually.  A  separate  memorandum  will  be 
issued  by  Headquarters  near  the  end  of  each 
fiscal  year  to  seek  applications  for  ID 
allocations. 

Section  1020  has  eliminated  the  priorities 
(i.e.  *1  for  gaps,  etc.)  of  section  118(b)(2)(B) 
of  title  23  previously  used  in  allocating  ID 
funds.  Any  specific  criteria  to  be  used  in 
considering  ^ture  candidates  for 
discretionary  allocations  will  be  included  in 
the  memorandum  seeking  applications  each 
year. 

All  ID  funds  set  aside  for  the  current  fiscal 
year  have  been  allocated.  Refer  to  Mr. 
Willett's  memorandum  dated  December  23, 
1991,  for  details. 

Transferability 

Section  119(d)  of  title  23,  providing  for  the 
transfer  of  1C  apportionments,  is  essentially 
unchanged,  except  that  the  transfers  will  be 
from  IC  funds  to  NHS  or  Interstate 
Maintenance  funds.  Requests  to  transfer  IC 
funds  are  limited  to  the  Federal  share  of  the 
cost  to  complete  open-to-trafric  work 
included  in  the  1991  ICE,  and  must  be  made 
in  writing  to  the  Office  of  Fiscal  Services 
(HFS-30).  Upon  approval  of  the  transfer,  the 
work  on  which  the  transfer  is  based  will  be 
removed  from  the  1991  ICE  and  will  lose  its 
IC  fund  eligibility. 
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Disposttioa  of  Unobligated  Funds—Setidoa 
1100 

Section  1100  (b)  and  (c)  deal  with  the 
disposal  of  unobligated  bonces  of  hmds 
apportioned  prior  to  the  act  The  provision 
has  been  interpreted  to  apply  to  unobligated 
balances  of  FY 1991  and  1992  1C  funds 
which  were  apportioned  prior  to  September 
30, 1991.  The  period  of  availability  for  these 
FY  1991  and  1992  apportionments  will 
continue  as  prior  to  the  act;  available  until 
expended.  As  a  result  1C  funds  will  lapse  on 
September  30. 1992,  (or  1993  or  1994)  if  the 
amount  of  unobligated  IC  funds  is  in  excess 
of  the  total  of  FY  1991  and  1992  IC 
apportionments. 

This  guidance  will  be  supplemented  in  the 
future  if  further  clarifications  are  found 
necessary.  Questions  about  any  of  these 
Interstate  Issues  should  be  dirked  to  the 
interstate  and  Program  Support  Branch 
(HNG-13). 

/s/  Kevin  B.  Heanue  for  Anthony  R.  Kane. 
MEMORANDUM 


Date:  July  17, 1992. 

Reply  to  Attn,  oh  HPS-30. 

Sub}^  Infoanation — ^Revised  Procedures  for 

the  Quarterly  Obligation  of  Surfoce 

Transportation  Funds. 

From:  Director.  Office  of  Fiscal  Services, 

Washington.  DC  20S90. 

To:  Assod^  Administrators;  Regional 

Adminlrtrators;  Division  Administrators. 

Procedures  for  the  obligation  of  funds  for 
States  that  confirm  that  they  wish  to  obligate 
Surfoce  Transportation  Program  (STP)  funds 
on  a  quarterly  basis  were  provid^  in  my 
March  24. 1992  memorandum.  These 
procedures  required  that  States  which  will 
obligate  STP  f^ds  quarterly  do  so  using  one 
Federal-Aid  project  eadi  quarter. 

A  number  of  States  expressed  concern 
about  the  effects  that  quarterly  obligations 
will  have  on  their  internal  accounting  system 
and  have  requested  that  they  be  permitted  to 
obligate  STP  funds  on  a  proJect-by-proJect 
basis.  Therefore,  we  have  reused  tte 
procedures  to  provide  States  with  the 
following  opti^  for  obligating  STP  funds 
for  projem  not  on  the  Interstate  System  or 
National  Highway  System  (NHS),  on  a 
quarterly  bMis: 

1.  Using  an  annual  project  with  obligations 
each  quarter, 

2.  Using  a  single  project  for  each  quarter. 

3.  Obli^ting  STP  funds  on  a  project-by- 
project  buls  quarter. 

It  should  be  notml  that  in  accordance  with 
Mr.  Carlson’s  memorandum  of  January  28, 
1992,  (SubJ:  Implementing  Guidance— ^hoject 
Review,  Oversi^t  and  Administration  under 
the  ISTBA  of  1991),  STP  funded  projects 
located  on  the  Interstate  or  NHS  systems 
must  be  oblimted  on  a  project-by-project 
basis  with  all  the  normally  requir^ 
statistical  data  being  reported  on  the  FHWA- 
37. 

In  addltioa  to  the  three  methods  of 
obligating  on  a  quarterly  basb,  we  have 
provided  a  method,  which  will  allow  diose 
States  using  the  sli^le  project  or  annual 
project  option,  to  timely  dose  STP  projects. 

States  that  wish  to  oUlgate  STP  fwds  for 
projects  not  on  the  Interstate  System  or  NHS. 


on  a  quarterly  basis,  using  any  of  the  above 
options,  must: 

1.  Request  that  the  FHWA  no  longer  review 
and  approve  plans,  specifications,  and 
estimates  in  accordance  %vith  23  U.S.C 
106(b)  or  23  U.S.C.  117.  If  a  State  makes  this 
request  they  must  utilize  the  quarteriy 
drligation  i»ocedures  for  STP  projects  not 
located  on  the  Interstate  or  NHS. 

2.  The  Governor,  or  designee,  is  required 
by  Statute  to  certify  before  the  beginning  of 
each  quarter  that  the  State  will  meet  all  the 
requirements  of  23  U.S.C  133;  and  the  State 
must  notify  the  FHWA  Division  Office  of  the 
amoimt  of  obligations  expected  to  be 
incurred  during  the  quarter,  for  STP  projects 
coming  under  this  provision. 

Annual  Profect 

If  the  State  chooses  to  use  the  annual 
project  option.  Division  offices  are  required 
to  notify  the  Program  Analysis  Division 
(HFS-30)  when  dte  State’s  request  for 
exmnption  from  the  FHWA  PS&E  review  is 
processed  so  that  the  Fiscal  Management 
Information  System  (FMIS)  can  be  adjusted 
to  permit  the  obligation  on  quarterly  basis  for 
that  State. 

States  wishing  to  obligate  STP  funds  on  an 
annual  project  must  establish  a  separate 
project  for  eadi  year.  'The  following  are  the 
pro(»dures  for  (foligating  STP  funds  on  a 
quarterly  basis  using  the  annual  project 
option: 

(a)  The  State  must  submit  the  required 
Certification  (signed  by  the  Governor  or 
designee)  and  ni^fy  the  Division 
Adndnistrator  of  the  amount  the  State  will 
obli^te  in  the  next  quarter.  The  amount 
diligated  should  be  the  total  federal  share  for 
each  state  project  included  in  the  Annual 
Project  A  Project  Agreement  (PR-2)  or 
Modified  Project  A^eement  (PR-2a)  is  to 
accompany  tte  State’s  submiMion.  Tlie 
submission  should  reach  the  division  prior  to 
the  be^nning  of  the  quarter.  A  new 
submission  U  required  for  each  quarter. 

(b)  The  Division  Administrator  will  notify 
the  State  that  the  quarterly  submission  has 
been  accepted  and  process  the  PR-2  or  PR- 
2a.  In  the  first  quarter  the  Division’s 
acceptance  represents  project  authorization 
and  pnqect  agreement  In  the  follotving 
quarters  the  Division’s  acceptance  represents 
an  amended  authorization  and  modified 
project  agreement 

(^  States  must  analyze  the  amounts 
obligated  each  quarter  and  make  adjustments, 
as  necessary,  to  reflect  changes  as  a  result  ot 
delayed  or  additional  projects,  over-runs  or 
underruns.  A  PR-2a  may  be  used  to  make 
adjustments  at  any  time  during  the  quarter. 
The  State  must  provide  this  ai^ysls  to  the 
Division  Office  each  quarter. 

(d)  In  addition  to  the  required  certification 
the  State’s  submission  must  contain,  at  ii 
minimum,  the  following  items: 

1.  Project  luunber  (A  different  project 
number  must  be  used  for  each  y<^. 

2.  Total  Federal  Funds  to  be  obli^ted  and 
a  break-down  by  appropriation  code. 
Additionally,  if  fonds  are  to  be  obligated 
firran  appropriation  code  33C  (urbanized 
areas  (rf  200,000  or  mne)  the  State  must 
provide  a  break-down  showing  die  amounts 
for  each  urbanized  area. 


3.  The  total  cost  of  the  project  as  it  relates 
to  the  Federal  Funds  in  item  2  above.  This 
is  also  required  to  be  broken-do«vn  by 
appropriation  code. 

The  work  authorized  in  a  particular  year 
will  remain  with  that  project  until 
completed.  However,  to  Militate  the  closiiig 
of  projects  a  State  may  elect  to  close  the 
annual  project  at  the  end  of  the  year  and  roll 
the  uncompleted  State  projects  into  the  next 
year’s  Annual  project  If  a  State  elects  this 
option  they  must  deobligate  all  the  funds 
from  all  uncompleted  old  State  projects  and 
obligate  them  under  the  new  Annuiil  project 
For  example,  if  the  Annual  project  was 
comprised  of  4  State  projects  and  only  one 
was  completed  and  ready  to  close  at  toe  end 
of  the  year,  the  total  amount  obligated  fw  the 
3  uncompleted  projects  would  be  deobligated 
and  re-obligated  under  the  next  years  annual 
project 

llils  process  would  also  require  a  debit 
and  credit  on  the  Current  Billing  to  move  any 
expenditures  from  the  old  Federal  project  to 
the  new  one.  Once  the  obligations  and 
expenditures  have  been  moved,  the  cniginal 
annual  project  will  contain  only  completed 
work  and  may  therefore  be  clo^  and  a  final 
voucher  submitted. 

Bach  quarter  the  Division  Office  will  enter 
into  FMIS  toe  quarterly  obligation  of  the  STP 
program.  Only  the  amount  needed  for  the 
next  quarter  may  be  obligated,  when  the  next 
quarter’s  needs  are  ready  to  be  obligated,  it 
should  be  heated  as  a  modification  to  the 
anmud  {Hoject  A  separate  FHWA-37.  using 
the  same  prefect  number,  will  have  to  be 
cmnpleted  frw  eadi  appropriation  code. 

When  entering  the  obligation  and  agreement 
into  the  FMIS  the  division  will  complete  the 
following  items  on  the  FHWA-37: 

a.  Region  and  State  Code. 

b.  Approfwiation  Code. 

c  Project  Number. 

d.  Prefix  letters — Division  Office  may  use 
any  contoination  of  letters. 

e.  Transaction  Number. 

t  Line  number— enter  as  line  30— only  one 
line  is  required  except  for  appropriation  code 
33C  In  this  case  a  line  is  requir^  for  each 
urbanized  area.  See  section  1  below. 

g.  County — enter  as  999. 

h.  Agreement  Date — enter  the  approprUde 
date. 

i.  Step,  and  Step  Date — Enter  step  6  when 
the  funds  are  obligated.  Move  the  {woject  to 
step  8  when  the  final  voucher  is  received  and 
step  9  when  paid.  Normally,  a  division  will 
not  receive  the  necessary  documentation  to 
move  a  project  to  steps  7  w  P. 

J.  Total  Cost — enter  toe  appropriate 
amount 

k.  Federal  Funds— enter  the  amount 
requested. 

l.  When  entering  data  Cor  aj^iropriation 
code  33C.  each  urbanized  area  will  have  to 
be  entered  on  a  separate  line  with  the 
urbanized  area  co^  being  entered  in  the 
field  ’’Urbenized  Area — ^1/^08-082**.  The 
Urbanized  Area  field  in  the  header  record 
should  be  left  blank. 

Siijgle  Quarterly  Project  Option 

If  the  State  chooses  to  use  toe  single 
quarterly  proje^  c^ion.  Division  offices  ate 
required  to  notify  Um  Program  Analysis 
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Division  (HFS-30)  when  the  State’s  request 
for  exemption  from  the  FHWA  PS&E  review 
is  proceued  so  that  the  Fiscal  Management 
Information  System  (FMIS)  can  be  adjusted 
to  permit  quarterly  obligatkms  far  that  State. 

States  wishing  to  obligate  STP  funds  on  a 
single  project  must  establish  a  separate 
project  for  each  quarter.  The  foltowing  are 
the  procedures  for  obligating  STP  frmds  on 
a  quarterly  basis  using  the  single  project 
option: 

(a)  The  State  must  submit  the  required 
Certification  (signed  by  the  Governor  w 
designee)  and  notify  tlto  Division 
Administrator  of  the  amount  the  State  will 
obligate  in  the  next  quarter.  ’The  amount 
obligated  should  be  the  total  federal  share  for 
each  state  project  included  in  the  single 
project  A  Project  Agreement  (PR-2)  or 
Modified  Project  A^eement  (PR-2a)  is  to 
accompany  the  State’s  submi^on.  The 
submission  should  reach  the  division  prior  to 
the  beginning  of  the  quarter.  A  new 
submission  is  required  for  each  quarter. 

(b)  'The  Division  Administrator  will  notify 
the  State  that  the  quarterly  submission  has 
been  accepted  and  process  the  PR-2  or  PR- 
2a.  *1110  Division’s  acceptance  represents 
project  authorization  and  project  agreement 

(c)  States  must  analyze  the  amoimts 
obligated  each  quarter  and  make  adjustments, 
as  necessary,  to  reflect  changes  as  a  rMult  ot 
delayed  or  additional  projects,  over-iims  or 
underruns.  A  PR-2a  may  be  u^  to  make 
adjustments  at  any  time  during  the  qiurter. 
The  State  must  fM^de  this  analysis  to  the 
Division  Office  each  quarter. 

(d)  In  addition  to  the  required  certification, 
the  State’s  submissicm  must  contain,  at  a 
minimum,  the  following  items: 

1.  Proje^  number  (a  Afferent  project 
number  must  be  used  fo  each  quarter). 

2.  Total  Federal  Funds  to  be  ^ligat^  and 
a  breakdown  by  appropriation  code. 
Additionally,  if  funds  are  to  be  obligated 
from  appropriation  code  33C  (urbanized 
areas  at  200fi00  or  more)  the  State  must 
provide  a  breakdown  showing  the  amounts 
for  each  urbanized  area. 

3.  The  total  cost  of  the  project  as  it  relates 
to  the  Federal  Funds  in  item  2  above.  This 
is  also  required  to  be  Inokendown  by 
appropriation  code. 

The  work  authorized  in  a  particular  quarter 
will  remain  with  that  quart^y  {woject  until 
completed.  However,  to  facilitate  the  closing 
of  projects  a  State  may  elect  to  close  a 
quarterly  project  at  a  specific  point  in  time 
(for  instance  every  December  31st)  and  roll 
the  uncompleted  State  projects  into  a  new 
Federal  quarterly  proje^  If  a  State  elects  this 
option  they  mrut  deobligate  the  total  amount 
obligated  associated  with  uncompleted  old 
State  projects  and  obligata  them  under  a  new 
quarterly  project  Fot  example,  if  a  quartariy 
project  was  comprised  of  4  State  projects  and 
only  one  was  cmnpleted  and  ready  to  close, 
the  total  ammmt  ooligated  for  the  3 
uncompleted  projects  would  be  deobligated 
.  and  re-obligated  undor  a  new  quarterly 

project. 

lliis  process  would  also  require  a  debit 
|i  and  credit  on  the  Current  Billing  to  move  any 

expenditures  frmn  the  old  Federal  prefect  to 
't  the  new  one.  Once  the  obligations  and 

1  expenditures  have  been  moved,  the  original 


quarterly  project  will  contain  only  completed 
work  and  may  therefore  be  closed  and  a  final 
voucher  submitted. 

Each  quarter  the  Division  Office  will  enter 
into  FMIS  the  quarterly  obligation  of  the  STP 
program.  A  new  i»ojei^  number  must  be  set 
up  W  each  quarter.  A  separate  FHWA-37, 
using  the  same  project  number,  will  have  to 
be  completed  for  each  appropriation  code. 
When  entering  the  obligation  and  agreement 
into  the  FMIS,  the  division  will  complete  the 
following  items  on  the  FHWA-37: 

a.  Region  and  State  Code. 

b.  Appropriation  Code. 

c.  Project  Nrunber. 

d.  Prefix  letters — Division  Office  may  use 
any  combination  of  letters. 

e.  Transaction  Nrunber. 

f.  LiiM  number— enter  as  line  30 — only  one 
line  is  required  except  for  appropriation  code 
33C  In  this  case  a  line  is  required  for  each 
lubanized  area.  See  section  1  below. 

g.  County — enter  as  999. 

h.  Agreement  Date — enter  the  appropriate 
date. 

L  Step,  and  Step  Date — Enter  step  6  when 
the  funds  are  obligated.  Move  the  ^ject  to 
step  8  when  the  final  voucher  is  received  and 
step  9  when  paid.  Noniully,  a  division  will 
not  receive  the  necessary  documentation  to 
move  a  project  to  steps  7  or  P. 

|.  Total  Cost — enter  the  appropriate 
amount. 

k.  Federal  Funds — enter  the  amount 
requested. 

l.  When  entering  data  for  appropriation 
code  33C,  each  urbanized  area  will  have  to 
be  entered  on  a  separate  line  with  the 
urbanized  area  code  being  entered  in  the 
field  “Urbanized  Area — ^W08— 082”.  The 
Urbanized  Area  field  in  the  header  record 
should  be  left  blank. 

Profect-by-Project  Option 

If  the  State  chooses  to  use  this  option. 
Division  offices  are  required  to  notify  the 
Program  Analysis  Diviskm  (HPS-30)  when 
the  State’s  request  for  exemption  from  the 
FHWA  PSftE  review  is  processed  so  that  the 
Fiscal  Management  Information  System 
(FMIS)  can  be  adjusted  to  pamit  quarterly 
obligations  for  that  State. 

States  wishing  to  obligate  STP  funds  on  a 
project-by-proj^  basis  should  obligate  the 
Kinds  at  the  banning  of  each  quarter  for  all 
projects  expected  to  b^n  during  the  quarter. 
Changes  to  the  quarterly  package  of  projects, 
such  as  the  addition  of  a  project,  may  be 
made  at  any  time  during  the  quarter.  The 
amounts  obligated  on  e^  project  must  be 
adjusted  as  necessary  doe  to  over-runs, 
under-runs.  As  individual  projects  are 
completed,  final  vouchers  should  be 
prepared  for  each  project  using  the  final 
voucher  {xrocedures  for  non  SIT  projects. 

Ibe  following  procedures  should  be 
utilized  for  obligating  STP  funds  on  a 
quarterly  basis  using  this  option: 

(a)  The  State  must  submit  the  required 
ce^fication  (signed  by  the  Governor  or 
designee)  and  notify  the  Division 
Administratin’  of  the  prefects  the  State  will 
obligate  for  the  quarter.  A  Project  Agreement 
(PR-2)  must  be  submitted  for  eadi  project. 
The  submission  should  reach  the  dividon 
prior  to  the  beginning  of  the  quarter.  A  new 
submission  is  requir^  for  each  quarter. 


(b)  The  Division  Administrator  will  notify 
the  State  that  the  quarterly  submission  has 
been  accepted  and  process  the  PR-2(s).  The 
Division’s  acceptance  represents  project 
authorization  and  project  agreement.  Upon 
agreement  between  the  Divisiim  and  the  State 
the  PR-2  for  construction  projects  may  be 
delayed  until  the  construction  project  is 
awarded. 

(c)  The  State  must  adjust  the  amount 
obligated,  as  necessary  due  to  overruns, 
underruns,  etc.  A  PR-2a  must  be  submitted 
to  Division  to  modify  the  amounts  obligated. 

(d)  In  addition  to  the  required  certification 
the  State’s  submission  must  contain  for  each 
project,  at  a  minimum,  the  following  items: 

1.  Project  number — including  the 
appropriation  code. 

2.  Total  Federal  funds  to  be  obligated. 

3.  The  total  cost  of  the  project  as  it  relates 
to  the  Federal  funds  above. 

4.  If  the  project  is  in  an  urbanized  area  over 
200,000 — tne  urbanized  area  name  is 
required. 

foch  quarter  the  Division  Office  is  to  enter 
into  FMIS  the  quarterly  obligation  of  the  STP 
program.  A  separate  FHWA^7  is  required 
for  each  proje^.  When  entering  the 
obligation  and  agreement  into  the  FMIS  the 
division  will  complete  the  following  items  on 
the  FHWA-37: 

a.  Region  and  State  Code. 

b.  Appropriation  Code, 
c  Project  Number. 

d.  Prefix  letters — ^Division  Office  may  use 
any  combination  of  letters. 

e.  *rransaction  Niunber. 

f.  Line  number — enter  as  line  30— only  one 
line  is  required. 

g.  County — enter  as  999. 

b.  Agreement  Date— enter  the  appropriate 
date. 

L  Step  and  Step  Date — Enter  step  6  when 
the  fonm  are  obligated.  Move  the  i»oject  to 
step  8  when  the  final  voucher  is  received  and 
step  9  when  paid.  Normally,  a  division  will 
not  receive  the  necessary  dociunentation  to 
move  a  project  to  steps  7  or  P. 

j.  Total  Cfost — enter  the  appropriate 
amount. 

k.  Federal  Funds — enter  the  amount 
requested. 

l.  When  entering  data  for  appropriation 
code  33C,  each  urbanized  area  will  have  to 
be  entered  on  a  separate  line  with  the 
urbanized  area  cooe  being  entered  in  the 
field  “Urbanized  Area — ^W08 — 082". 

Division  Offices  should  work  with  their 
State  to  determine  which  method  best  suits 
their  local  requirements.  States  may  change 
from  one  method  to  another  with  the 
approval  of  the  Division  Office.  Prejects 
currently  underway  using  non-quarterly 
procediues  (ie.,  individu^  letters  of 
authorization)  should  continue  to  be 
processed  as  an  individual  project. 

When  obligating  STP  frmds,  using 
quarterly  obligation  procedures,  no 
additional  program  statistical  data  is 
necessary.  However,  the  States  will  be 
required  to  provide  data  which  will  allow 
FHWA  to  monitor  the  program  on  a 
nationwide  basis  and  respond  to  questions 
and  requests  for  information  about  the  STP 
program.  The  requirements  for  this 
additional  data  v^ll  be  provided  in  the  near 
future. 


134 


Federal  Register  /  Vol.  58.  No.  1  /  Monday,  January  4.  1993  /  Notices 


Only  STP  funds  may  be  obligated  using 
these  procedures.  All  other  programs, 
including  Minimum  Allocation  and  Donor 
State  Bonus  funds,  are  to  be  obligated  using 
normal  procedures.  STP  funds  used  for 
transit  projects  in  conjunction  with  the 
Federal  Transit  Administration  will  follow 
procedures  issued  on  June  19, 1992. 

Should  you  have  any  questions  concerning 
this  matter,  please  contact  Bruce  Swinfcmi  or 
Tom  Park  (HFS-30)  on  202-366-0673. 

Peter  J.  Basso 
MEMORANDUM 


Date:  April  20, 1992. 

Reply  to  Attn,  oh  HFS-31. 

Subject:  Action — ^Fiscal  Year  1992  Federal- 
aid  Highway  Program  Obligations. 

From:  Administrator. 

To:  Regional  Administrators;  Division 
Administrators;  Federal  Lands  Highway 
Program  Administrator,  Associate 
Administrators. 

The  Federal  Highway  Administration  and 
the  Department  of  Transportation  are 
committed  to  the  President's  charge  to  use  all 
available  FY  1992  Federal-aid  highway 
program  funds  as  efTiciently  as  possible  as  a 
means  to  stimulate  the  national  economy  and 
generate  employment  The  purpose  of  this 
memorandum  is  to  provide  direction  and 
procedures  for  working  with  the  state 
Transportation  agencies  to  ensure  that  these 
benefits  are  realized  by  redistributing 
unneeded  balances  of  FY  1992  obligation 
authority  to  those  states  that  can  use 
additional  obligation  authority  beyond  that 
presently  available.This  guidance  pertains  to 
obligations  controlled  by  the  Federal-aid 
obligation  limitation  as  well  as  the  obligation 
of  minimum  allocation  funds  that  are  exempt 
horn  the  Federal-aid  limitation,  but  are 
subject  to  separate  obligation  controls  during 
fiscal  year  1992  to  ensure  budget  compliance. 

The  amounts  released  by,  or  redistributed 
to.  states  for  both  the  formula  and  Minimum 
Allocation  limitations,  will  have  no  bearing 
on  the  limitation  that  states  receive  in  fiscal 
year  1993. 

Background 

The  Intermodal  Surface  Transportation 
Efficiency  Act  (ISTEA)  of  1991  (Pub.  L  102- 
240)  provides  for  redistribution,  after  August 
1, 1992,  of  authority  distributed  to  a  state  for 
FY  1992  if  the  state  will  not  obligate  the 
authority  during  FY  1992. 

Of  the  total  $15,666,364,000  obligation 
authority  subject  to  the  Federal-aid 
limitation,.$378.9  million  was  reserved  for 
the  Federal  Lands  program,  $449.6  million 
for  administration,  $5  million  for  the  high¬ 
speed  ground  transportation  program,  and 
$508.6  million  to  support  the  obligation  of 
FY  1992  allocations  of  special  non-formula 
funds.  The  remainder,  $14,344,347,430,  was 
distributed  by  formula  to  the  states. 

The  ISTEA  of  1991  does  not  provide  for 
additional  FY  1992  obligation  authority  to 
those  states  that  have  obligated  all  authority 
distributed  by  formula.  Therefore,  any 
additional  amounts  to  be  made  available  in 
FY  1992  will  be  derived  solely  from  the 
amount  returned  for  redistribution.  Thus,  it 
is  critical  to  determine  as  early  as  possible  in 


the  fiscal  year  those  states  that  will  not  folly 
cAligate  available  formula  distribution. 

In  accordance  with  section  1004  (Budget 
Compliance)  of  the  ISTEA  of  1991,  the 
obligation  of  FY  1992  section  157  Minimum 
Allocation  funds  may  not  exceed  $1,092 
million  during  FY  1992.  The  "limitation"  on 
these  obligations  does  not  reduce  a  state’s 
apportionment  of  these  funds.  The 
distribution  to  states  of  obligation  authority 
under  this  "limitation”  was  based  on  each 
state’s  proportionate  share  of  FY  1992 
Minimum  Allocation  apportionments.  Any 
unoblimted  balances  of  minimum  allocation 
funds  m>m  previous  fiscal  years  are  also 
available  fm  obligation  during  FY  1992.  We 
are  seeking  at  this  time  to  determine  whether 
states  intend  to  folly  obligate  available 
minimum  allocation  "limitation”  during  FY 
1992  and  for  those  states  that  will  not  use 
their  limitation  to  redistribute  this 
"limitation.” 

Redistribution  of  Unobligated  FY  1992 
Authority  Initially  Distributed  by  Formula 

To  provide  a  basis  for  determining  (1)  the 
amount  of  FY  1992  obligation  authority 
initially  distributed  by  formula  that  will  be 
available  for  redistribution  among  the  other 
states  after  August  1, 1992,  and  (2)  those 
states  that  are  able  to  obligate  amounts  in 
addition  to  those  previously  distributed,  each 
state  shall  submit  a  plan  by  May  18, 1992, 
to  the  Division  Administrator  showing: 

(1)  The  projected  July  31  unobligated 
balance  of  obligation  authority. 

(2)  The  projects  and/or  Federal  funds  that 
will  be  obligated,  or  could  be  obligated  by  the 
states  by  September  30, 1992,  if  additional  • 
authority  is  provided. 

(3)  'The  obligation  authority  that  is  excess 
to  the  needs  of  the  state  and  is  being  released. 

(4)  Additional  obligation  authority 
required. 

'The  Division  Administrator  shall  review 
the  plan  submitted  by  the  state  and  reach  an 
agreement  with  the  state  on  those  projects 
which  could  be  approved  and  authorized  by 
the  division  ofiice  on  or  before  September  30. 

By  May  26, 1992,  Division  Administrators 
shall  report  to  their  regional  offices:  (1)  The 
amount  of  FY  1992  formula  authority  that  is 
excess  to  the  state’s  needs  and  is  being 
released,  or  (2)  that  the  state  and  Division 
Administrator  have  reached  an  agreement 
that  the  state’s  remaining  unobligated  FY 
1992  formula  authority  will  be  obligated  by 
September  30, 1992,  and/or  (3)  the  additional 
formula  authority  that  could  be  obligated  by 
September  30, 1991.  The  report  shall  be 
submitted  to  Washington  Headquarters  by 
June  1. 1992. 

Redistribution  of  Unobligated  FY  1992 
Minimum  Allocation  Obligation  Authority 

To  provide  a  basis  for  determining  (1)  the 
amount  of  FY  1992  obligation  authority 
initially  distributed  for  minimum  allocation 
that  will  be  available  for  redistribution 
among  the  other  states  after  August  1, 1992, 
and  (2)  those  states  that  are  able  to  obligate 
amounts  in  addition  to  those  previously 
distributed,  each  state  shall  submit  a  plan  by 
May  18, 1992,  to  the  Division  Administrator 
showing: 

(1)  The  projected  July  31  unobligated 
balance  of  Minimum  Allocation  funds 


(Appropriation  Cfodes  34A,  34B,  34C,  and 

34DV 

(2)  The  projects  and/or  Federal  funds  that 
will  be  obligated,  or  could  be  oblimted  by  the  • 
states  by  September  30, 1992,  if  addition^ 
authority  is  provided  up  to  a  maximum  of  the 
amount  apportioned  to  the  states  in  FHWA 
Notice  4510.271.  The  attached  table  provides 
the  sub-ailocations  for  the  total  minium 
allocation  apportionment  for  FY  1992. 

(3)  The  Minimum  Allocation  obligation 
authority  that  is  excess  to  the  needs  of  the 
state  and  is  being  released. 

(4)  Additional  obligation  authority 
required. 

'The  Division  Administrator  shall  review 
the  plan  submitted  by  the  state  and  reach  an 
agreement  with  the  state  on  those  projects 
which  could  be  approved  and  authorized  by 
the  Division  Office  on  or  before  September 
30.  Care  must  be  taken  to  ensure  that  the 
planned  projects  do  not  exceed  the  amoimts 
available  in  the  sub-allocations  (see  attached 
table). 

By  May  26, 1992,  Division  Administrators 
shall  report  to  their  region  offices:  (1)  The 
amount  of  FY  1992  minimum  allocation 
authority  that  is  excess  to  the  state’s  needs 
and  is  being  released,  or  (2)  that  the  state  and 
Division  Administrator  have  reached  an 
agreement  that  the  state’s  remaining 
unobligated  FY  1992  minimum  allocation 
authority  will  be  obligated  by  September  30, 
1992,  and/or  (3)  the  additional  minimum 
allocation  authority  that  could  be  obligated 
by  September  30, 1992.  The  amounts 
requested  in  (1)  and  (3)  above  must  be 
provided  by  appropriation  code.  The  report 
shall  be  submitted  to  Washington 
Headquarters  by  June  1, 1992. 

Release  of  Unobligated  FY  1992  Authority 
Distribute  To  Support  Obligations  of  Non- 
Formula  Allocations  (Except  Federal  Lands) 

No  state  will  be  provided  with  special 
obligation  authority  in  FY  1993  to  cover  any 
unobligated  FY  1992  allocations  carried  over 
on  September  30.  Obligation  in  FY  1993  of 
any  such  carryover  allocation  must  be 
charged  to  the  state’s  share  under  the  formula 
distribution. 

The  amount  of  FY  1992  obligation 
authority  distributed  to  support  obligations 
of  allocations  of  non-formula  funds  that  will 
not  be  obligated  by  September  30, 1992, 
should  be  determined  by  the  Division 
Administrator  in  consultation  with  the  state. 

By  May  18, 1992,  Division  Administrators 
shall  report  to  their  regional  offices  the 
amount  of  FY  1992  non-formula  funds  and 
authority  allocated  to  the  states,  the  amount 
that  will  be  (^ligated  as  of  September  30, 
1992,  and  the  amount  of  obligation  authority 
which  is  being  released. 

Redistribution  of  FY  1992  Authority 
Reserved  for  Federal  Lands  and  Other 
Headquarters  Controlled  Programs.  Each 
respective  Associate  Administrator  should 
report  the  balance,  if  any,  of  obligation 
authority  reserved  for  their  program(s)  which 
will  not  be  obligated  as  of  September  30, 
1992,  to  the  Prc^ram  Analysis  Division 
(HFS-30)  by  May  26. 1992. 

Reports  From  Regional  Offices.  Based  on 
reports  from  division  offices,  regional  offices 
shall  submit  reports  in  the  attached  format 
for  each  state  in  their  region. 
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Redistribution  of  Excess  FY 1992  Obligation 
Authority 

A  formula  for  redistribution  of  released 
obligation  authority  will  be  developed  to 
implement  the  requirements  of  Public  Law 
102-240.  Priority  will  be  given  to  those  states 
^  having  large  unc^ligated  balances  of  funds 


apportioned  under  23  U.S.C  104  and  144.  A 
find  review  of  the  reports  submitted  will  be 
requested  In  early  July  to  provide  for  any 
necessary  revisions  to  the  states'  obligation 
~  plans. 

The  redistribution  of  released  authority 
will  be  accbmplisbed  on  August  3, 1992. 


.  Program  Monitoring.  The  Washington 
Headquarters  will  monitor  the  program  on  a 
national  basis  to  Insure  that  available 
authority  is  fully  utilized. 

T.D.  Larson. 

BNXMG  COOC  4910 -Za-M 


SUtus  of  1992  0bli( 
(Foinula  Mlnii 

St 


Funds  AutI 

Allocated  Prt 


(1) 

Fonuila  -  iotal  for  XXX 

all  funds  subject  to  ^ 

the  obligation. ceiling.  ’ 

Niniwi  Allocation  - 
List  by  Approp.  Code 
34A,B,C  and  D.  Colunn 
(1)  and  (2)  Mill  be 
the  saK. 

’’Hon-Fonnula"  and 
Federal  Lands 

The  projected  obligation 
against  the  obligation 
authority  (colinn  4) 
uy  not  exceed  the 
balance  of  available 
authority  (colum  3).‘ 

(a)  List  funds  by  title  $  $ 

(b) -  Please  account  for 

•  all  1992  allocations 

(c)  Any  anounts  reported 
in  coitan  5  should  be 
footnoted  to  explain 

$  $ 

Hon-Fonmla-  Subtotal  - - 

State  Total  .  - - 

»  Obligation  authority  distributed  with  Section  14 
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SUB-AUOCATION  OF  FY  1992  TOTAL  MINIMUM  ALLOCATION  APTORTIONMENT 


Minimum  aHoca- 
tion  apportionment 

*SS5SSie; 


Areas  o(  less 
than  200,000 
!J5l*  PoPutetlon 


Alabama . 

Arizona  . 

Arltansas  _ 

Calitomia . 

Florida  . 

Georgia . 

Indiana _ 

Kentucky - 

Louisiana . 

Maine . 

Michigan _ 

Mississippi . 

Missouri . 

North  Carolina 

Ohio . . . 

Oklahoma . 

Oregon  . 

Tennessee  . 

Texas . 

V/isconsin . 


Total . 

Appropriation  code 


(1) 

24,283,712 

48,943,184 

48,853,490 

135,126,746 

159,082,913 

80,121,375 

81,219,913 

10,551,973 

4,030,342 

1,209,959 

62,608,271 

22,371,121 

56,988,903 

65,949,471 

98,837,335 

36,377,321 

1,257,963 

40,094,300 

125,464,106 

56,615,426 


1,159,987,824 


(2) 

2,188,523 

10,789,005 

2,207S14 

32,368,742 

33,535,821 

10,085,226 

9,016,398 

994,847 

496,232 


10,500,212 

865,650 

8,399,029 

3,757303 

17301,510 

4,550,269 

138,954 

4,854319 

20,513,302 

5318,901 


177,783,057 

34B 


5,400,137 

1,990,864 

13,058,901 

9,858,366 

16,177,589 

14,952,704 

16,364,825 

2.302.644 
763349 
378,112 

8,812,775 

6,125,325 

9,410,003 

16,851,407 

13,685,157 

6.817.644 
254,159 

7,674,649 

18,694,231 

12,373,419 


181,946,160 

34C 


Areas  o(  iess 

tNm  5,000  State  flexibtMy 
population 


16,695,052 
33,648,439 
33,586,775  | 
92399,638 
109369,503 
55,083,445 
55,838,690 
7354,482 
2,770361 
831,847 
43,043,186 
15,380,146 
39,179,871 
46,340361 
67,950,668 
25,009,408 
864,850 
27,564,832 
86356,573 
38323.106 


2,766,974  797,491,633 

34D  34A 


(6) 

24383.712 

48,943,184 

48353,490 

135,126,746 

159,082.913 

80,121375 

81319,913 

10,551,973 

4.030,342 

1309359 

62,606371 

22,371,121 

56,968,903 

66,949,471 

98337,335 

36.377321 

1357363 

40.094300 

125,464,106 

56,615326 


1,159,967,824 


Note:  RequaMs  lor  adcWloruU  authority  may  rtol  axcaed  the  atx>ve  amounta  by  category. 


MEMORANDUM 

Date:  July  17, 1992. 

Reply  to  Attn,  of:  HFS-31. 

Subject:  Comments  on  STP  Quarterly 

Obligation  Procedures. 

From:  Director,  Office  of  Fiscal  Services, 

Washington,  DC 

To:  Regional  Administrators,  Division 

Administrators. 

On  June  12. 1992,  we  issued  draft 
procedures  for  the  quarterly  obligation  of 
STP  funds.  Comments  were  received  from  23 
Division  Offices.  Listed  below  is  a 
summarization  of  the  conunents  along  with 
the  action  taken. 

•  Does  the  law  require  that  a  waiver  of 
PS&E  review  under  23  U.S.C  106(b)  be 
complied  with  in  order  to  process  STP 
obligations  on  a  quarterly  basis? 

Yes,  the  language  in  23  U.S.C  133(e)(2) 
allows  quarterly  obligations  for  STP  projects 
not  subject  to  review  by  the  Secretary  under 
chapter  1  of  title  23.  Only  States  operating 
under  106(b)  and  117  meet  this  criteria. 

•  Clarify  which  STP  projects  are  covered 
by  quarterly  procedures. 

Clarification  has  been  added  to  specifically 
exclude  STP  projects  on  the  Interstate  System 
and  the  National  Highway  System  as 
provided  in  the  memorandum  providing. 
Implementing  Guidance— Project  Review, 
Oversight  and  Administration  under  the 
ISTEA  of  1991,  issued  by  the  Executive 
Director  on  January  28, 1992.  Because  the 
principal  Federal  interest  lies  with  the 
National  Highway  System  and  Interstate 
System,  it  was  determined  by  the  FHWA  that 
its  traditional  process  for  obligating  funds 
and  tracking  project  accomplishments 
through  FMIS  would  be  retained  for  all 
Federal-aid  projects  on  the  NHS  and 
Interstate  System. 


•  Quarterly  procedures  will  cause  a  lot 
more  work  for  the  State  in  project  planning, 
record  keeping  and  accounting. 

The  ISTEA  established  the  concept  of 
obligating  STP  on  a  quarterly  basis.  This  will 
require  a  State  to  plan  for  the  upcoming 
quarter.  There  is  no  change  in  record  keeping 
requirements  or  in  accoimting  for  project 
costs.  States  which  have  systems  that  can 
take  advantage  of  the  annual  or  single  project 
option  can  do  so.  The  project-by-project 
option  is  very  similar  to  business  as  usual 
with  the  one  additional  requirement  that 
States  must  plan  for  the  next  quarter. 

•  New  procedures  could  have  significant 
impact  on  State  systems  and  therefore, 
should  be  implemented  formally,  using  the 
regulatory  process. 

The  procedures  for  the  annual  and  single 
project  option  can  have  an  impact  on  State 
systems,  however,  they  are  optional.  States 
that  desire  to  obligate  quarterly  can  do  so 
using  the  project-by-project  option.  This 
would  have  an  insigniflcant  impact.  For 
these  reasons  we  do  not  feel  that  the  formal 
regulatory  process  is  necessary. 

•  States  should  be  allowed  to  continue 
project-by-project  until  they  are  ready  to 
begin  quarterly. 

States  can  obligate  STP  projects  on  a 
quarterly  basis  using  the  project-by-project 
option  then  switch  to  the  annual  or  single 
project  option,  with  the  concurrence  of  the 
Division  Office,  when  they  are  ready. 

•  Clarify  how  a  State  may  change  from  one 
option  to  another  as  the  States  capabilities 
change. 

Clarification  has  been  added  to  state  that 
the  option  may  be  changed  with  the  approval 
of  the  Division  Office.  No  headquarters 
action  is  necessary. 

•  Clarification  is  needed  to  indicate  that  a 
State  can  submit  a  PR-2a  to  adjust  the 
quarterly  obligation  at  any  time  during  the 
quarter  under  any  of  the  three  options. 


Clarification  has  been  added  to  make  this 
clear. 

•  Procediures  are  extremely  complicated 
and  we  would  reconunend  major 
simplification  to  incorporate  efficiency  into 
the  program. 

We  have  simplified  the  procedures  as 
much  as  possible.  One  diould  note  that 
procedures  for  each  of  the  three  options  has 
been  written  such  that  each  can  stand  on  its 
own.  This  eliminates  the  need  to  refer  back 
to  another  section  of  the  procedures. 

•  The  Credit  and  Debit  process  in  closing 
projects  will  give  the  State  major  timing  and 
paperwork  pi^lems.  Suggested  alternative — 
Keep  the  ongoing  work  under  the  existing 
and  move  the  completed  work  to  a  new 
number. 

We  are  attempting  to  provide  a  mechanism 
which  will  allow  the  State  to  close  projects 
and  reduce  the  number  of  Federal-aid 
projects  that  are  open,  the  suggested 
alternative  will  not  achieve  this. 

Additionally,  if  a  State  chooses  this  option  it 
should  result  in  a  review  of  the  obligation  to 
ensure  that  the  amount  obligated  is  still 
valid. 

•  Question  the  need  for  a  final  voucher  on 
Annual  Project.  If  final  voucher  is  required 
the  information  required  should  be  as  simple 
as  possible. 

Final  vouchers  are  required  by  23  U.S.C 
121(b).  The  information  required  is  contained 
in  23  CFR  140.107. 

•  The  ISTEA  requires  only  a  notification  of 
expected  obligations  at  the  beginning  of  the 
quarter  and  not  the  obligation  of  the  expected 
amount  at  the  beginning  of  the  quarter.  The 
State  would  prefer  to  obligate  funds 
throughout  the  quarter  and  not  at  the 
beginning. 

The  ISTEA  also  states  that  acceptance  of 
this  notification  shall  be  deemed  a 
contractual  obligation  of  the  United  States. 
This  makes  it  very  clear  that  the  intent  is  to 
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obligate  funds  based  on  the  notification. 

States  should  notify  the  Division  of  the  hinds 
to  be  obligated  for  the  quarter  at  the 
beginning  of  the  quarter.  Adjustnients  to  this 
amount  may  be  made  at  any  time  during  the 
quarter. 

•  The  wording  of  option  3  implies  a  strict 
requirement  for  immediate  adjustment  for 
dbaiiges  while  the  State  believes  the  intent  is 
far  the  use  of  judgment  at  the  Division  as  to 
the  timing  of  the  adjustments. 

The  wording  has  been  modified. 

•  Retnite  the  first  paragraph  of  Multiple 
Project  Option  as  folkwr,  “States  wishing  to 
obligee  STP  funds  on  a  multiple  project 
basis  shcMild  obligate  the  funds  at  the 
beginning  of  each  ouaiter  for  all  projects 
Bisected  to  begin  during  the  quarter. 

Changes  to  the  quartariy  pack^  for  prefects, 
such  as  toe  addition  ofe  project,  may  be 
made  at  other  times  duri^  the  quarter.  The 
amounts  •  • 

This  wording  has  bean  incorporated  in  the 
procedures. 

•  State  wants  the  mutiple  project  option 
without  toe  quarterly  requirement 

Slates  whi^  elect  to  utilize  section  106(b) 
must  obligate  funds  on  a  quarterly  basis. 

•  State  wants  to  hold  toe  PR-2  until 
constniction  projects  are  awarded  as  opposed 
to  placing  the  project  in  Agreement  at  the 
time  of  Obligation. 

This  flexibility  has  been  added  to  the 
procedures.  _ 

•  State  wants  to  have  STP  projects  go 
throu^  step  P  as  they  use  it  far  monitoring 
purposes. 

Division  Offices  and  States  may  agree  to 
continue  this  practice.  Hourevar,  it  should  be 
noted  that  the  criteria  used  to  advance  a 
project  into  StepP  svill  not  normally  be 
available  far  Sn*  projects. 

•  Need  toe  recpiirement  for  any  additional 
statistical  data  as  soon  as  possible. 

The  Program  C^ces  are  developing  the 
types  of  data  and  the  mechanism  to  be  used 
in  collecting  the  data.  Information  will  be 
firovided  as  soon  as  it  becomes  availri>ls. 

•  State  sees  no  need  for  a  Quarterly 
Certification.  State  wants  to  certify  arumally. 

The  requirement  contaiired  in  23  U.S.C. 
133(eK2)  is  far  a  quarterly  certification. 
Annud  certificatfoiu  would  not  meet  the 
criteria  established  in  law. 

•  Want  toe  Details  the  quarterly  analysis 
required  svhen  obligating  under  the  Aimu^ 
Project 

•  The  analysis  is  slnoply  a  review  of  the 
amounts  obli^ted  during  the  quarter  to 
ensure  that  necessary  adjustments  are  made 
for  delayed  projects,  over-ruiu,  under-runs 
and  projects  which  advanced  quicker  than 
expected. 

•  How  should  we  handle  the  obligatioiu  at 
toe  begiiming  of  the  Fiscal  Year.  The 
Division  is  going  to  require  the  certification 
before  the  beginning  of  the  murter  and 
obligata  the  funds  after  Octrwer  1.  when 
funu  become  available. 

This  is  the  rmrrect  process. 

•  Need  to  clarify  in  optim  3  para  (b)  that 
a  PR-2  is  required  for  each  project  T^  can 
be  done  by  putting  a  “(sr  after  the  PR-2. 

This  has  been  done. 

•  Need  clarification  on  how  the  Projects 
already  underway  in  STP  will  be  handled 


when  a  State  begins  quarterly  process.  Are 
they  mixed  or  does  the  State  continue  to 
process  pn^ect^iy-ptoject  when  modifying 
p(0|acts. 

rwiifefartfm  has  been  added  to  state  that 
projects  authorized  under  non-quarterly 
procedures  will  continue  to  be  processed 
under  those  procedures. 

•  The  annual  dose  out  procedures  will 
force  the  State  to  assume  mil  responsibility 
far  monitoring  the  10  jrr  ROW  AND  PB 
requirements.  Is  this  covered  by  the 
csrtffication?  and  what  is  the  Divisioo’s 
respOGsUiUity  in  this  area? 

STP  projects  the  State  would  assume 
full  responsibility  far  the  10  year 
requirements. 

•  The  requirement  that  the  Division  review 
the  Governor’s  certification  to  ensure 
compliance  with  23  USC 133  is  voy  time 
conwmlng, 

The  requirement  that  the  Division  review 
toe  GoverW's  cwtification  has  been 
dropped.  Divisions  should  accept  the 
certification  as  evidence  that  State  will 
comply  with  23  U.8.C  133. 

•  The  procedures  require  a  breakdown  of 
toe  STP  appropriation  codes— What  badcup 
and  deteiu  are  intended. 

No  additional  details  or  backup  is  required. 

•  STP  funds  have  different  funding  ratios 
who  will  track  these,  Le.,  100%  safety. 

The  funds  will  be  obligated  by 
appropriation  code,  each  differrat  funding 
ratio  has  a  different  appropriation  code. 

•  Can  Am  state  autn^ze  a  large  project 
and  obiinte  only  the  amount  of  federal  funds 
needed  m  the  quarter. 

Qarificetioo  has  been  wlded  to  explain 
that  tlM  amounts  obligated  must  equal  the 
total  foderal  fimds  rerpiired  for  each  state 
project  Included  in  the  quarterly  package. 

•  Rolling  over  uncompleted  projects  will 
result  in  tlw  current  quarterly  (mj^  having 
multi{de  authorization  dates.  Since  the 
State’s  system  only  allows  for  a  single 
eligibility  date,  bow  should  this  be  treated. 

The  rolling  over  of  uncompleted  projects  is 
an  option  th^  States  have  to  reduce  the 
numW  of  open  Federal  projects.  If  this  is 
unarorkable  in  a  partkxilar  &ate  we  are 
willing  to  work  with  that  State  to  develop 
another  method. 

As  noted  above  we  received  a  large  number 
of  comments  and  suggestiotu.  A  number  of 
the  comments  were  received  fiom  mote  than 
one  Diviskm.  We  attempted  to  accommodate 
as  many  of  the  conumnts  as  possible.  1 
sinceraiy  appreciate  the  level  of  interest  and 
effort  put  into  the  responses  to  the  draft. 
Should  you  have  any  other  comments  or 
questions  please  contact  the  Program 
Analysis  Division  at  202-366-2006. 

Peter  f.  Basso. 

MEMORANDUM 


Date:  October  19, 1992. 

Reply  to  Attn,  of:  HCR-20. 

Sul^^  Information:  Section  1003(b)  of  toe 
1991 ISTEA — Disadvantaged  Butiness 
Enterprise  (DBB)  Program. 

From:  Federal  Highway  Administrator. 

To:  Regional  Pedoral  Highway 
Administrators,  Asso^te  Administrators. 
Staff  Office  Directors,  Federal  Lands 
Highway  Program  Administrator. 


Section  1003(b)  of  the  ISTEA  continued  the 
DBB  program.  Section  1003(b)  replaces 
section  106(c)  of  the  1967  STXIRRA  as  the 
statutory  authority  fax'  the  DBB  program.  A 
copy  of  section  1003(b)  is  attached  for  your 
infexmation  _ 

Despite  significant  changes  by  the  ISTEA 
to  FHWA’s  program  and  its  stewardship  role 
under  title  23,  toe  agenc)r*s  responsibility  to 
oversee  cxMnpliance  with  the  DBB  program 
has  not  changed.  This  is  because  t^  DBB 
program  is  a  non-title  23  program.  The 
legislation  mandating  the  DBB  program 
applies  equally  to  several  modes  of  the  U.S. 
Department  of  Transportation  other  than 
PHWA,  i.e..  FTA  and  FAA.  That  is  why  the 
implementing  r^ulations  for  the  DBB 
program  are  published  by  the  Department 
and  contained  in  49  CFK  part  23,  not  23  CFR. 
Therefore,  all  projects,  regardless  of  whether 
toey  are  on  or  off  the  National  Highway 
System  (NHS),  continue  to  be  subject  to  toe 
legislative  and  regulatory  DBB  program 
requirements.  Similarly,  FHWA  must 
continue  to  approve  each  State’s  DBB 
program  and  its  annual  goals,  and  to  ensure 
ccHnplianoe  with  all  DBB  program 
requirements. 

Section  1003(b)  retained  all  the  basic  DBS 
requirements  of  section  106(c)  and  added 
several  requirements.  *1116  provisions 
retained  and  added  are  summarized  in  the 
following  paragraphs. 

Significant  provisions  retained  from  the 
1987  STURRA  include: 

•  Continuation  of  the  requirement  that  not 
less  than  10  percent  of  funto  authexized  in 
the  act  be  mepended  with  small  business 
concerns  owned  and  controlled  by  socially 
and  ecoiuHnically  disadvanta^d  individu^ 

•  Continuation  of  the  inclusion  of  women 
in  the  presumptively  disadvantaged  category. 

•  Application  of  the  DBB  program  to  all 
categodcal  programs  including 
demonstration  projects. 

•  Application  of  the  DBB  program  to  all 
funds  authorized  by  the  1987  STURRA  that 
were  unobligated  prior  to  the  passage  of  the 
act 

•  Continuation  of  the  requirement  for  an 
annual  survey  and  listing  by  each  State  of  the 
firms  certified  and  their  locations. 

•  Continuation  of  the  requirement  for 
minimum  uniform  certification  criteria. 

New/revised  provisions  of  section  1003(b) 
of  the  ISTEA  include: 

•  The  size  limitation  for  qualifying  as  a 
small  business  for  purposes  of  the  DBB 
program  was  modified  by  raising  the 
threshold  to  $15,370,000  average  annual 
gross  receipts  over  3  years.  This  is  the  same 
size  standi  established  by  the  U.S. 
Department  of  Transportation  (DOT)  in  the 
june  20, 1990,  Federal  Register  notice. 

•  A  requirement  that  the  States  annually 
report  to  the  Secretary  a  detailed  percentage 
breakdown  of  the  socially  and  eooxtomically 
disadvantaged  businesses  participating  in  the 
DBB  program.  *1116  annual  report  shall  show 
the  percentage  (and  number)  of: 

(1)  White  women  business  enterprises 
(WWBEs); 

(2)  Minority  women  business  enterjxises 
(MWBBs);  and 

(3)  Minority  business  enterprises  (MBBs). 
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See  our  memorandum  dated  April  22,  that 
discusses  these  reporting  requirements  in 
more  detail. 

•  Funds  expended  for  contracts  under 
Title  V  (Intermodal  Transportation)  and  Title 
VI  (Research)  are  now  subject  to  the  DBE 
requirement  that  not  less  than  10  percent  of 
funds  be  expended  with  DBE  Firms. 

Consistent  with  current  policy  (see  FHWA 
Administrator’s  August  23, 1983, 
memorandum.  Attachment  #2),  the  DBE 
program  requirements  are  applicable  to  all 
funds  expended  in  contracts  (e.g.,  technical, 
professional,  and  management  services) 
awarded  by  FHWA,  States,  or  other  federally 
funded  recipients  under  these  programs.  We 
will  be  cooi^inating  with  each  of  the 
Associate  Administrators  to  determine  how 
this  requirement  will  be  implemented. 

•  A  requirement  that  General  Accounting 
Office  (GAO)  conduct  a  study  of  10  areas  of 
FHWA’s  DBE  Program.  These  areas  are 
described  in  Section  1003(b)(5). 

Should  you  require  additional  clarification 
of  the  statutory  requirements  of  the  ISTEA, 
please  contact  Ms.  Linda  J.  Brown  (HCR-10) 
at  (202)  366-0471  or  Mr.  George  Duffy  (HCR- 
20)  at  (202)  366-2925. 

T.D.  Larson. 

MEMORANDUM 


Date:  June  12, 1992. 

Reply  to  Attn  of;  HEP-12. 

Subject;  Action:  Instructions  for  Developing 
the  Proposed  National  Highway  System 
(NHS). 

From;  Executive  Director. 

To;  Regional  Federal  Highway 
Administrators;  Federal  Lands  Highway 
Program  Administrator. 

The  purpose  of  this  memorandum  is  to 
provide  instructions  for  use  in  developing 
the  proposed  NHS  authorized  by  section 
1006  of  the  Intermodal  Surface 
Transportation  Efficiency  Act  (ISTEA)  of 
1991.  Gopies  should  be  made  available  to  the 
States,  metropolitan  planning  organizations 
(MPOs)  and  any  other  organizations,  groups 
or  stakeholders  expressing  an  interest  in  the 
process. 

The  NHS  is  the  centerpiece  of  the  ISTEA, 
and  the  system  is  expected  to  be  the  major 
focus  for  the  Federal-aid  highway  program 
into  the  21st  century.  It  is  critically 
important,  therefore,  for  the  Federal  Highway 
Administration  (FHWA)  to  play  a  strong 
leadership  role  in  the  development  of  the 
proposed  NHS  to  ensure  that  national 
objectives  are  achieved.  Attachment  1 
describes  specific  areas  that  require  a  strong 
Federal  emphasis  during  the  development  of 
the  proposed  NHS.  We  are  asking  that  you, 
the  Division  Administrators  and  appropriate 
regional  and  division  office  staffs  work 
closely  with  the  States  and,  where 
appropriate,  with  the  MPOs  and  others  in 
this  effort.  The  successful  completion  of  this 
important  activity  will  depend  on  the 
combined  efforts  of  the  States,  MPOs  and 
FHWA. 

Section  1006(a)  directs  the  Secretary  to 
submit  a  proposed  NHS  to  the  Gongress  for 
approval  not  later  than  December  18, 1993. 
This  section  establishes  a  limitation  of 
155,000  miles  for  the  proposed  NHS  but 


permits  the  Secretary  to  increase  or  decrease 
the  maximum  mileage  by  up  to  15  percent. 
Section  1006(a)  also  states  that  the 
illustrative  NHS,  submitted  to  the  Gongress 
in  February  1991,  "•  *  *  shall  serve  as  the 
basis  for  the  States  in  proposii^  arterials  and 
highways  for  designation  to  such  system.” 
Accordingly,  the  rural  and  urban  mileage 
totals  by  State  represented  by  the  150,000- 
mile  illustrative  NHS  will  be  used  as  the 
starting  point  for  developing  the  proposed 
NHS.  Rural  and  urban  mileage  targets  and 
related  instructions  for  use  by  the  States  in 
proposing  routes  for  the  NHS  are  included  in 
Attachments  1  through  6.  Two  copies  of  a 
map  depicting  the  rural  component  of  the 
illustrative  NHS  in  each  State  are  also 
attached. 

We  do  not  plan  to  conduct  NHS 
workshops;  however,  if  a  region,  or  multiple 
regions,  decide  to  schedule  a  workshop. 
Planning  and  Programming  Branch  staff 
members  are  available  to  participate. 

Requests  for  technical  assistance  or 
participation  in  workshops  should  be 
directed  to  Mr.  Robert  A.  Gorman,  (202)  366- 
5001. 

Policy  questions  related  to  this 
memorandum  and  the  attached  instructions 
should  be  directed  to  Mr.  Richard  A.  Torbik, 
Ghief,  Planning  Programs  Division  (202)  366- 
0233  or  Mr.  Thomas  R.  Weeks,  Chief, 
Planning  and  Programming  Branch  on  (202) 
366-5002.  Technical  questions  should  be 
directed  to  Mr.  Gorman. 

E.  Dean  Carlson 
7  Attachments 

Attachment  1 — General  Approach  for 
Developing  the  Proposed  National  Highway 
System  and  Areas  of  Federal  Emphasis 

Section  1006  of  the  Intermodal  Surface 
Transportation  Assistance  Act  (ISTEA)  of 
1991  directs  the  Secretary  to  develop  a 
proposed  National  Highway  System  (NHS)  in 
cooperation  with  the  States  and  local 
officials.  This  section  establishes  a  limitation 
of  155,000  miles  for  the  proposed  NHS,  but 
the  Secretary  is  authorized  to  increase  or 
decrease  the  maximum  mileage  by  up  to  15 
percent.  The  broad  criteria  contained  in  the 
statement  of  purpose  and  the  required 
components  identiffed  in  Section  1006 
provide  the  principal  bases  for  developing 
the  proposed  NHS.  Section  1006  also 
specifies  that  the  routes  on  the  map 
illustrating  the  NHS  submitted  to  the 
Congress  in  February  1991,  will  serve  as  the 
basis  for  the  States  in  proposing  routes  for 
the  system.  The  proposed  NHS  must  be 
submitted  to  the  Congress  for  approval  not 
later  than  December  18, 1993.  No  funds  may 
be  apportioned  for  the  NHS  or  the  Interstate 
maintenance  program  after  September  30, 
1995,  unless  the  Congress  approves  a  law 
designating  the  NHS. 

Because  of  the  national  significance  of  the 
NHS,  it  is  critical  that  the  Federal  Highway 
Administration  play  a  strong  role  in  its 
developing  the  proposed  NHS  in  cooperation 
with  the  States  and  local  officials. 
Accordingly,  the  instructions  for  developing 
the  proposed  NHS  emphasize  a  cooperative 
Federal/State/local  process. 


Purpose  (Objective)  of  the  NHS  (Section  1006 
of  the  ISTEA) 

"Provide  an  interconnected  system  of 
principal  arterial  routes  which  will  serve 
major  population  centers,  international 
border  crossings,  ports,  airports,  public 
transportation  facilities,  and  other  intermodal 
transportation  facilities  and  other  major 
travel  destinations;  meet  national  defense 
requirements;  and  serve  interstate  and 
interregional  travel.” 

General  Approach 

The  instructions  contained  in  this  and 
related  attachments  are  intended  to  yield  a 
150,000-  to  155,000-mile  proposed  NHS; 
however,  the  final  mileage  may  vary.  Mileage 
targets  based  on  the  150,000-mile  illustrative 
NHS,  submitted  to  the  Congress  in  February 
1991,  will  serve  as  the  starting  point  for 
developing  the  proposed  NHS.  This  approach 
is  consistent  with  the  direction  provide  in 
Section  1006  that  the  illustrative  NHS 
"*  *  ”  serve  as  the  basis  for  the  States  in 
proposing  arterials  and  highways  for 
designation  *  *  Rural  and  urban  mileage 
targets  are  contained  in  Attachment  2.  All 
components  of  the  NHS  identified  in 
Attachments  3  and  4  must  be  satisfied  with 
the  mileage  taigets;  however,  the  instructions 
provide  an  opportunity  for  the  States  and 
metropolitan  planning  organizations  (MPOs) 
to  propose  routes,  within  certain  constraints, 
which  exceed  the  mileage  targets.  This 
approach  will  provide  needed  flexibility  to 
achieve  an  equitable  system  that  meets  the 
objectives  of  section  1006. 

Consistent  with  the  traditional  Federal/ 
State  relationship  in  administering  the 
Federal-aid  highway  program,  the  States  are 
expected  to  take  the  lead  in  working  with  the 
MPOs  and  other  local  officials  to  (1)  identify 
routes  for  the  proposed  NHS,  (2)  coordinate 
with  adjacent  States  to  achieve  an  integrated 
system  consistent  with  the  objectives  of  the 
NHS,  and  (3)  submit  all  required  products  to 
FHWA. 

Because  of  the  December  18, 1993, 
deadline  established  by  the  ISTEA  for 
submitting  the  proposed  NHS  to  the 
Congress,  it  may  not  be  possible  to  fully 
integrate  this  effort  with  implementation  of 
the  statewide  transportation  planning 
requirements  of  23  U.S.C  135.  Neve^eless, 
the  States  are  encouraged  to  work  within  the 
framework  of  the  requirements  of  23  U.S.C. 
135  to  develop  the  proposed  NHS.  To  the 
extent  practicable,  the  public  involvement 
processes  established  under  23  U.S.C  135 
should  be  utilized  during  the  development  of 
the  proposed  NHS. 

The  strategic  highway  network 
(STRAHNET)  and  major  STRAHNET 
connectors  are  requir^  components  of  the 
NHS.  Specific  instructions  regarding  these 
routes  are  included  in  Attachment  3.  These 
routes  must  be  included  as  a  part  of  the 
proposed  systems  submitted  by  the  States.  If 
a  State  believes  that  there  is  a  superior 
alternative  to  a  STRAHNET  corridor,  or  part 
of  a  corridor,  or  to  a  major  STRAHNCT 
connector,  the  reason(s)  for  the 
recommended  change  must  be  provided. 
Proposed  changes  to  the  STRAHNET 
corridors  and  major  STRAHNET  connectors 
will  be  coordinated  by  the  Planning  and 
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Programming  Branch  with  the  Military 
Traffic  Management  Ccnmnand  (MTKM3-  If 
the  MTMCand  FHWA  concur  with  the 
propoeed  chenge.  the  Planning  and 
Programming  Branch  will  make  appropriate 
adjustmenta  to  the  propoeed  NHS  and  adviee 
the  afieoted  State(e).  In  the  event  changee 
occur  ia  the  operational  atatue  of  military 
inatallationa  aerved  by  maior  STRAHNET 
connectora  during  the  development  of  the 
NHS,  adjuatmenta  will  be  made  to  the 
proposed  NHS  in  cooperation  with  the 
States. 

Attachment  5  provides  specific 
instructions  covering  a  variety  of  issues  and 
special  cases  aCfocting  tha  dewlopment  of  the 
propoeed  NHS.  Wbero  appropriate,  the  States 
and  MPOs  are  expected  to  w^  together  and 
with  the  PHWA  field  offices  to  resolve 
conflicts  and  issues  sudi  as  system 
connectivity,  parallel  routes  in  adjacent 
States,  etc. 

Federal  Braphasis 

It  will  be  necessary  for  the  regions  and 
divisions  to  work  cl^ly  with  the  States  and 
the  MPOs  during  the  development  of  the 
proposed  system.  Specific  areas  of  Federal 
emphasis  an  identified  and  discussed  below. 

•  Multi-State  corridors — Providing  an 
intercoonecled  system  of  arterial  routes 
which  serve  major  population  centers  and 
interstate  and  interregional  travel  is  a  major 
objecthra  of  the  NHS.  Each  State  (except 
Alaska,  Hawaii.  Puerto  Rico)  will  need  to 
work  closely  with  adjacent  Statm  to  achieve 
this  objective.  Likewise,  the  regions  and 
divisioos  should  place  a  strong  emphasis  on 
multi-stale  oorridm  in  working  with  the 
States  during  the  development  of  the 
propoeed  N^  This  area  will  also  receive 
considerable  emphasis  in  reviews  by  the 
Office  of  Environment  and  Planning. 

•  Stale  connectivity — As  with  multi-state 
corridors,  special  attention  must  be  ^ven  to 
achieving  an  integrated  s)rstem.  Each  State 
will  be  expected  to  work  closely  with 
adjacent  Stales  to  resolve  any  issues  affecting 
connections  at  State  lines.  Where  necessary, 
the  regions  and  divisions  should  work  with 
affected  States  to  achieve  an  int^rated 
system. 

•  Relatiooship  to  the  Interstate  System — 
The  NHS  will  coiuist  of  the  most  important 
principal  arterials  and  as  sudi  will  serve  aS 
an  extenskm  of  the  Interstate  System.  In 
some  cases  the  nonlnterstate  NHS  routes  will 
be  iogicai  additions  to  the  Interstate  System: 
therefore.  States  are  encouraged  to  propose 
NHS  corridors  that  may  provide  logical 
future  additions  to  the  Interstate  System  and 
that  provide  service  between  existing 
Interstate  corridors. 

•  Rural/uiban  connectivity — ^The  propoeed 
NHS  must  provide  far  system  connectivity 
between  rural  aiul  urban  areas  of  the  Stale: 
therefore  ffw  States  nuist  work  cloeely  with 
the  MPOs  during  the  development  of  the 
system  to  ensure  system  rxMitinuity  across 
urbaa  boundaries.  Where  necessary,  the 
divisioru  should  work  with  the  Stales  ud 
MPO  to  achieve  this  objective. 

•  Role  of  local  officials  and  the  MPOs— 
Section  1006  of  the  ISTEA  provides  that  **the 
Stales,  in  cooperatkm  with  kxml  and  regloiMt 
offidais.  shall  propose  to  the  Secretary 


artsriate  and  hi^ways  for  designation  to  the 
Nathmal  Hi^way  System  *  *  *.~This 
section  further  states  that  "in  urbanized 
areas,  the  local  officials  shall  act  through  the 
metropolitan  planning  organizatioru 
desigiialed  far  such  areas  luoder  section  134 

*  *  dearly,  the  Congress  intends  for 
local  officials  to  be  iKtivdy  invtdved  in 
identifying  propoeed  routes  for  the  NHS. 
Accordingly,  the  States  must  seek,  encourage 
and  provide  opportunities  for  the  cooperative 
involvement  of  the  MPOs  and  other  local 
officials,  including  representatives  from 
affected  Indian  tribal  governments  and  land 
owning  Federal  agencies,  in  this  process.  The 
regions  rmd  divisions  should  be  particulariy 
aware  of  this  requirement  and  assist  the 
States,  where  appropriate,  in  establishing  a 
process  to  obtain  the  cooperation  of  local 
officials  in  developing  the  proposed  system. 

•  High  priority  corridors — Section  1105  of 
the  ISTCA  identifies  21  "high  priority 
corridors"  tor  inclusion  in  ffie  NHS. 

Although  section  1005  specifies  that  the  high 
priority  corridors  must  Iw  Included  in  the 
propo^  NHS,  affected  States  may  have 
concerns  about  including  certain  corridors. 
The  States  should  be  asked  to  take  a  hard 
look  at  the  high  priority  corridors  and  advise 
the  FHWA  if  any  are  not  logical  or 
apprtqrriate  as  NHS  routes.  If  hi^  priority 
co^dm  lack  State  support  for  inclusion  in 
the  proposed  NHS  and  PHWA  agrees,  a 
recommendation  vrill  be  includ^  in  the 
report  to  the  Congress  that  the  corridoifs)  not 
be  included  in  the  final  NHS.  The  regkms 
and  divisions  are  asked  to  work  closely  with 
the  States  in  looking  at  these  corridors, 
particularly  those  which  involve  more  than 
one  State. 

AttacbasMl  3— Natienal  Highway  System 
Mileage  Targets 

Consistent  with  the  directioh  provided  in 
section  1006  that  routes  on  the  illustrative 
National  Hi^way  System  (NHS)  "*  *  * 
serve  as  the  oasis  for  the  States  in  proposing 
arterials  and  highways  for  designation 

*  *  each  State  is  provided  an  urban  and 
a  rural  mileage  target  based  on  the  150.000- 
mile  Illustrative  NHS  submitted  to  the 
Oingress  in  February  1991.  These  mileage 
targets  are  listed  in  Table  1.  Because  of 
changes  in  urban  area  boundaries  and  the 
need  for  flexibility  to  develop  the  proposed 
NHS,  States  are  permitted  to  transfer  up  to 
15  percent  of  the  rtiral  mileage  to  the  urban 
category  without  FHWA  approval.  Likewise, 
the  States  and  metropolitan  plarming 
organizatioru  acting  cooperatively  may 
trarufer  IS  percent  of  the  urban  mileage  to 
the  rural  category  without  FHWA  approval 
If  a  State  desires  to  traiufer  more  than  IS 
percent  of  the  mileage  from  urban  to  rural  or 
vice  versa,  the  transfer  must  be  approved  by 
PHWA  (Headquarters). 

Although  tlw  States  are  required  to  use  the 
urban  mileage  in  urban  areas  (except  as 
provided  ab^j.  It  is  not  necessary  that  each 
urban  or  urbanized  area  receive  the  same 
relative  share  of  the  mileage.  The  relative 
share  of  mileage  ia  each  ui^a  area  is 
expected  to  vary  due  to  differences  in  size 
and  configiuratioa. 

The  mileage  targets  provide  a  starting  point 
frir  developing  the  ptojxised  NHS.  The 


FHWA  ahilcipates  that  some  States  will 
propose  a  sjrrtem  that  is  smaller  than  the 
combined  mileage  target  (rural  plus  urban) 
while  other  States  will  propose  a  system  that 
is  larger  than  the  combined  mileage  target 
The  PHWA  feels  that  is  important  to 
maintain  a  national  perspective  on  the 
overall  size  of  the  system;  therefore,  PHWA 
(Headquarters)  urill  make  the  final 
determination,  after  consultation  with 
affected  States,  on  proposed  routes  that 
exceed  the  mileage  targets.  Attachment  4 
provides  iiutructioiu  Sir  justifying  proposed 
routes  that  exceed  the  mileage  targets. 

Attachment  3 — ^Required  National  Highway 
System  Components 

The  following  are  required  components  of 
the  National  Hij^way  System  (NHS): 

•  liuterstate  routes.  All  Interstate  routes 
including  routes  designated  under  23  U.S.C 
139(a)  and  139(c)  shall  be  included.  Future 
additions  as  to  the  Interstate  System 
approved  under  23  U.S.C  139(b)  should  also 
be  included. 

•  STRAHNET  routes.  Section  1006  of  the 
ISTBA  lists  the  strat^ic  highway  network 
(STRAHNET)  as  one  of  the  components  of  ' 
the  NHS.  All  STRAHNET  routes  contained  in 
the  Military  Traffic  Management  Command 
(MTMC)  report.  Strategic  Highway  Corridor 
Network,  MTMC  Report  SE  89-4b-27. 

January  1991  should  be  included;  unless 
revisions  are  approved  by  HEP-12. 

•  Major  STRAHNET  Cfonnectors.  Section 
1006  of  the  ISTEA  also  specifies  major 
strategic  highway  connectors  as  a  component 
of  the  NHS.  Major  STRAHNET  connector 
routes  are  listed  in  the  MTMC  report 
STRAHNET  Connector  Atlas,  MTMCTEA 
Repr^  SB  89-4b-59,  September  1991.  Major 
STRAHNET  connectors  are  those  providing 
connections  to  priority  1  and  2  installations. 
(Note;  Two  priority  3  installations — the 
Savanna  Army  Depot,  Illinois  and  the  Iowa 
Army  Ammunition  Plant,  Iowa — have 
recently  been  upgraded  to  priority  2  and 
should  also  be  included.)  If  more  than  one 
connection  is  identified,  route  A  should  be 
included,  other  routes  maybe  included.  Both 
routes  A  and  B  should  be  included  for  Fort 
Stewart,  Georgia  and  Fort  Drum,  New  York. 
Any  deviations  or  revisirms  must  be 
approved  by.  the  Planning  and  Programming 
Branch  (H^-12l  (Some  priority  1  and  2 
installations  may  be  scheduled  for  closing  by 
the  Department  of  Defense.  If  these  bases  are 
actually  closed,  some  future  adjustments  to 
the  propos^  NHS  may  be  necessary.) 

Note:  Although  there  has  been 
considerable  efl^  to  establish  and  adjust  the 
STRAHNET  routes  and  the  STRAHNET 
connectors  in  cooperation  with  MTMC, 
further  refinements  may  be  warranted.  If  a 
more  suitable  route  exists  that  serves  the 
same  corridor,  HEP-12  will  work  with  the 
MTMC  in  evaluating  such  proposals. 
Hovrever,  until  changes  are  approved  by 
PHWA  and  MTMC,  the  existing  routes  shall 
be  included. 

•  Congressional  High  Priority  Routes. 
These  routes  are  listed  in  Section  1105  of  the 
ISTEA.  The  following  list  is  provided  to 
clarify  any  ambiguities  concerning  the 
aligrunents  of  thm  routes: 

1.  North-South  corridor  from  Kansas  Qty, 
Missouri  to  Shreveport.  Louisiana.  This  route 
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basically  follows  the  US  71  route  alignment. 
Refer  to  Section  1105(f)  3, 14. 15,  21. 

2.  Avenue  of  the  Saints.  St.  Louis.  Missouri 
to  St.  Paul,  Minnesota.  The  Ciorridor  B 
alignment  is  the  preferred  route. 

3.  East-West  Transamerica  Corridor.  A 
feasibility  study  for  this  corridor  authorized 
by  the  FY  1991  Department  of  Transportation 
Appropriations  Act  and  Section  1105(f)  is 
underway.  No  alignment  will  be  specified 
until  that  study  is  complete. 

4.  Hoosier  Heartland  Industrial  Corridor. 
This  route  follows  In  25  and  US  24  from 
Lafayette,  Indiana  to  Ft  Wayne,  Indiana,  then 
US  24  from  Ft.  Wayne,  Indiana  to  Toledo, 
Ohio. 

5. 1-73/74  North-South  Ckirridor  from 
Charleston,  South  Carolina  through  Winston- 
Salem,  North  Carolina  to  Portsmouth.  Ohio  to 
Qncinnati,  Ohio  and  Detroit  Michigan.  This 
route  connects  Detroit,  Michigan:  Toledo, 
Ohio;  Columbus,  Ohio;  Portsmouth,  Ohio  (a 
separate  leg  connects  Cincinnati,  Ohio  to 
Portsmouth,  Ohio).  From  Portsmouth  Ohio, 
the  route  generally  follows  US  52  to 
Bluefield,  West  Virginia.  Then  the  route 
proceeds  in  a  southe^t  direction  (west  of 
Roanoke,  Virginia,  and  west  of  Fayetteville, 
North  Carolina)  to  Myrtle  Beach,  South 
Carolina  and  then  to  Charleston,  South 
Carolina.  Also,  refer  to  the  three  high  priority 
segments  of  this  corridor  in  West  Virginia 
listed  in  Section  1105(f),  numbers  10-12. 

6.  US  80  from  Meridian,  Mississippi  to 
Savannah,  Georgia.  This  route  follows  US  85 
from  Meridian,  Mississippi  to  Montgomery, 
Alabama.  East  of  Montgomery,  it  follows  I- 
85  and  US  80  and  GA  96  to  Macon,  Georgia. 
East  of  Macon,  it  follows  1-16  to  Savannah, 
Georgia. 

7.  East-West  Corridor  from  Memphis, 
Tennessee  through  Huntsville,  Alabama  to 

^  Atlanta,  Georgia  and  Chattanooga,  Tennessee. 

Section  1105(f)  lists  a  high  priority  segment 
along  US  72.  liiis  route  follows  US  72  from 
Memphis,  Tennessee  to  Leighton,  Alabama; 
US  Alt  72  from  Leighton,  Alabama  to 
Huntsville,  Alabama  (including  1-565).  The 
I  route  forks  at  Huntsville,  Alab^a  with  one 

leg  going  to  Chattanooga.  Tennessee  via  US 
72  and  ^e  other  to  Atlanta,  Georgia  via  AL 
35  from  Scottsboro,  Alabama  to  Cedar  Blu^, 
Alabama;  AL  9  from  Cedar  Bluff,  Alabama  to 
the  Alabama-Georgia  state  line;  GA  20  to 
Rome,  Georgia  and  1-75  to  Atlanta,  Georgia. 

8.  Highway  412  East-West  Corridor  from 
Tulsa,  Oklahoma  through  Arkansas  along  US 
62/63/65  to  Nashville.  Tennessee.  Refer  to 
Section  1105(f).  numbers  4,  5,  and  29. 

9.  US  route  220  and  the  Appalachian 
Thruway  Corridor  from  Business  220  in 
Bedford,  Pennsylvania  to  the  vicinity  of 
(doming,  Now  York.  Refer  to  Section  1105(f), 
numbers  1  and  6. 

10.  Appalachian  Regional  Corridor  X. 

11.  Appalachian  Regional  Oirridor  V. 

12.  US  route  25E  corridor  from  Corbin, 
Kentucky  to  Morristown,  Tennessee  via 
Cumberland  Gap  including  a  portion  of  route 

'  58  in  Virginia  which  lies  within  the 

Cumberland  Gap  Historical  Park. 

13.  Raleigh-Norfolk  (Corridor.  Refer  to 
Section  1105(f),  number  13. 

14.  Heartland  Expressway  from  Denver, 
Cblorado  through  Scottsbluff,  Nebraska  to 
Rapid  City,  South  Dakota.  1-76  from  Denver, 


Colorado  to  1-90  near  Rapid  City,  South 
Dakota.  Alignment  to  be  determined, 
although  potentially  through  Port  Morgan, 
Colorado;  the  Nebraska  panhandle  cities  of 
Kimball.  Scottsbluff-Gering,  Alliance, 
Chadron;  and  north  into  South  Dakota, 
skirting  the  Black  Hills  to  the  east  and 
terminating  at  1-90.  Also,  refer  to  feasibility 
study  authorized  by  Section  llOS(f),  numbw 
7.  . 

15.  Urban  Highway  (knridor  M-59  in 
Michigan.  Follows  M-59  firom  1-94  to  1-96. 

16.  Economic  Lifeline  C^orridor  along  M5 
and  1-40  in  Cialifomia,  Arizona,  and  Nevada. 
Refer  to  Section  1105(f),  munhw  20. 

17.  Route  29  corridor  from  Greensboro, 
North  Carolina  to  the  District  of  Columbia. 

18.  Corridor  from  Indianapolis,  Indiana  to 
Memphis,  Tennessee  through  Evansville, 
Indiana.  Refer  to  Section  1105(f),  number  26. 

19.  US  395  from  Canadian  border  to  Reno, 
Nevada. 

20.  US  59  from  Laredo,  Texas  through 
Houston,  Texas  to  vicinity  of  Texarkana, 
Texas. 

21.  US  219  from  Buffalo,  New  York  to 
intersection  of  US  17  in  vicinity  of 
Salamanca,  New  York. 

•  Other  corridors:  US  219  from  1-68  in 
Maryland  to  Buffalo,  New  York.  This  corridor 
is  specified  in  Section  1069  of  the  Intermodal 
Surface  Transportation  Efficiency  Act  of 
1991. 

Attachment  4 — Other  National  Highway 
System  Components 
Attachment  3  describes  the  required 
elements  of  the  National  Highway  System 
(NHS),  i.e..  Interstate,  strategic  highway 
network  (STRAHNET),  major  ST^HNET 
connectors  and  high  priority  corridors. 
Additional  routes  are  requi^  to  provide 
access  between  the  NHS  and  major  ports, 
airports,  public  transportation  facilities,  and 
other  intermodal  transportation  facilities,  and 
to  adequately  serve  interstate  and 
interregional  travel.  A  process  approach  will 
be  used  to  identify  the  additional  routes 
required  to  complete  the  proposed  NHS.  In 
other  words,  specific  criteria  will  not  be 
provided  by  the  FHWA  on  which  ports, 
airports,  etc.,  must  be  served  and  the  level  of 
access  that  must  be  provided.  The  FHWA  has 
determined  that  these  criteria  can  best  be 
addressed  by  the  States  in  cooperation  with 
the  metropolitan  planning  organizations 
(MPOs),  the  port  and  airport  authorities,  or 
other  public  organizations  and  agencies 
involved  with  public  transportation  facilities 
and  intermodal  transportation  facilities. 

Access  Between  the  NHS  and  Major  Ports. 
Airports,  Public  Transportation  Facilities  or 
Intermodal  Transportation  Facilities 

Improved  intermodal  connectivity  is  a 
major  objective  of  the  NHS,  and  this  area 
should  be  given  special  attention  in 
identifying  the  proposed  NHS.  The  States  are 
expected  to  work  closely  with  the  MPOs  and 
other  affected  agencies  to  identify  which 
intermodal  terminals  and  facilities  should  be 
served  by  the  NHS  and  the  level  of  access 
that  is  needed  to  meet  the  objectives  of  the 
NHS 


International  Border  Crossings 
As  with  access  to  majOT  ports,  airports,  etc., 
specific  criteria  will  not  be  provided.  The 
appropriate  States  should  evaluate  the 
relative  importance  of  all  border  crossings  to 
international  travel  and  commerce  in 
deciding  which  should  be  served  by  the 
propos^  NHS.  As  a  rule  of  thumb,  only 
border  crossings  that  are  open  24  hours  and 
allow  access  to  commerci^  travel  should  be 
considered.  Coordination  with  adjacent 
States  may  be  necessary  to  ensure  that 
spacing  between  routes  serving  international 
border  crossings  is  consistent  ^th  the 
objectives  of  the  NHS. 

Other  Rural  and  Urban  Principal  Arterials 
Nationally,  the  required  components  of  the 
NHS  (i.e..  Interstate  System,  SlllAHNET, 
major  STRAHNET  connectors,  and  high 
priority  corridors  and  routes  providing  access 
to  major  ports,  airports,  public  transportation 
&cilities  and  intermodal  transportation 
fecilities)  are  expected  to  account  for  75,000 
to  80,000  miles  of  the  proposed  NHS.  The 
remaining  routes — 70,000  to  75,000  miles — 
must  be  comprised  of  routes  functionally 
classified  as  rural  and  urban  principal 
arterials.  The  States  and  MPOs  have  the 
flexibility  to  propose  routes  for  the  system 
within  the  remaining  mileage  that  are 
consistent  with  the  ^jectives  of  the  NHS  and 
that  are  responsive  to  the  areas  of  Federal 
emphasis  identified  in  Attachment  1. 
Consideration  should  also  be  given  to 
principal  arterial  routes  on  the  National 
Network  for  trucks  and  those  that  provide 
service  to  major  travel  generators  such  as 
National  Parks,  commercial  recreation 
facilities,  resorts,  etc. 

States  may  propose  routes  which  exceed 
the  mileage  targets  contained  in  Attachment 
2;  however,  sufficient  justification  must  be 
provided  to  permit  FHWA  to  evaluate  the 
relative  imp^ance  of  the  routes  and  whether 
they  meet  the  objectives  of  the  NHS.  The 
mileage  for  these  routes  should  not  exceed  15 
percent  of  the  total  mileage  target  for  the 
State.  At  a  minimum,  the  following 
information  should  be  provided: 

1.  Relationship  of  loute(s)  to  adopted  plans 
such  as  trunk  highway  system,  arterial 
highway  plan,  long-range  system  plan,  etc. 

2.  Amount  of  commercial  vehicle  travel. 

3.  Importance  to  State  economic 
development  plans  and  programs. 

4.  Importance  to  regional  or  interstate 
travel  and  relationship  to  routes  in  adjacent 
States  to  form  multi-state  corridors. 

5.  Relative  priority  of  routes  if  more  than 
one  route  is  identified. 

The  FHWA  will  evaluate  the  information 
submitted  by  the  States  and.  in  consultation 
with  the  affected  States,  determine  which 
routes  meet  the  purpose  and  objectives  of  the 
NHS. 

Attachment  5 — Special  Instructions 
The  following  special  instructions  are 
provided  to  ad^ss  a  variety  of  issues 
that  may  arise  diuing  the  development 
of  the  proposed  National  Highway 
System  (NHS): 

1.  Toll  Roads — States  are  strongly 
encouraged  to  identify  all  major  toll 
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roads  for  the  proposed  NHS  even  if  they 
do  not  intend  to  use  NHS  hinds  for 
improvements  to  the  routes.  If  maior  toll 
itM^s  are  not  included,  a  significant 
portion  of  the  principal  art^al  mileage 
in  a  State  could  be  emuded  horn  the 
NHS,  and  it  may  be  difficult  to  achieve 
a  continuous  interconnected  system. 

The  States  are  reminded  that  NHS  funds 
may  be  used  fier  improvements  on  toll 
Eadlities;  however,  if  they  do  not  use 
the  funds  in  this  manner,  the  funds  may 
be  used  on  other  NHS  routes  or 
transferred  to  the  STP  program. 

2.  Regional  Offices  ^ould  monitor 
the  development  of  the  proposed  NHS 
to  ensure  that  there  is  close 
coordination  among  States,  particularly 
for  routes  that  cross  State  bc^datles.  U 
adiacent  States  identify  parallel  routes 
in  the  same  cmridor,  FHWA  expects  the 
afiected  States  to  mslce  every  efiort  to 
decide  on  a  single  route  for  the  axridor. 
For  urbanised  areas  that  extend  acroes 
State  lines,  close  coordination  among 
the  States  and  local  Jurisdictions 
involved  will  be  required  to  insure  that 
all  proposed  NHS  routes  cormect  across 
iurtnlictional  lines.  In  the  absence  of 
agreement  among  States  or  between  a 
State  and  an  MPO  over  which  route 
should  be  induded,  FHWA  will  make 
the  final  determination. 

3.  Proposed  NHS  routes  in  urban  and 
rural  areas  should  connect  with  eadi 
other  and  provide  a  continuous 
interconnected  system.  However,  tiiere 
may  be  instances  whoe  a  route  serves 
a  niajor  travel  generator  and  a  stub 
connection  cannot  be  avoided. 

4.  If  parkways  are  identified  for  the 
NHS  a^  trucks  are  excluded  from  the 
parkways,  one  parallel  fecility  to 
accommo^te  trucks  may  be  included 
without  the  State  having  to  count  duit 
additional  ndleage  agai^  its  mileage 
target  If  the  parlway  is  uncfor  the 
jurisdiction  of  the  N^onal  Paric 
Service,  it  should  be  consulted  dxNit 
the  indusion  of  parkway  on  the  NHS. 

5.  If  a  route  is  fiinctionally  classified 
as  a  pilndpal  arterial  and  ircluded  in 

a  short-rarm  program  (5-6  years)  it  may 
be  induded  on  die  NHS  even  though 
the  route  is  not  yet  constructed  or  open 
to  traffic. 


6.  States  should  be  encouraged  to  take 
a  long-term,  sjrstem  perspective  in 
identifying  routes  tm  the  NHS.  The 
functimral  dassification  should  not  be 
distorted  so  that  less  important  routes 
could  become  eligible  for  inclusion  on 
the  NHS.  States  are  encouraged  to 
identify  all  important  routes  that  meet 
the  objectives  of  the  NHS  even  if  some 
are  currently  in  good  condition  and  may 
not  need  improvements  in  the 
foreseeeble  rature. 

7.  The  mileage  for  a  proposed  NHS 
route  that  passes  through  Federal  lands 
must  be  counted  against  the  State’s 
mileage  target  if  the  route  is  under  State 
jurisdiction.  If  the  route  is  under  the 
jurisdiction  of  a  Federal  agency,  the 
mileage  will  not  be  count^  erainst  the 
State’s  mileage  target.  The  Federal 
agency  haviiig  jur^iction  over  the 
route,  must  be  consulted  about 
including  the  route  on  the  proposed 
NHS. 

8.  Ferry  boat  routes  may  be 
consider^  part  of  the  NHS  if  they 
provide  logical  connections  with  other 
NHS  routes.  The  fury  route  mileage  will 
not  count  against  the  State’s  mileage 
target. 

9.  Mileage  for  one-way  pairs  should 
only  be  counted  once,  llie  mileage  for 
both  routes  ^ould  be  added  and  then 
divided  by  2  for  reporting  the  mileage. 

10.  The  Territories  are  not  requirra  to 
develra  an  htiiS. 

11.  *nie  illustrative  NHS  contains 
numerous  stubs  that  were  included  in 
an  attempt  to  provide  service  to  all 
urban  areas  greater  than  10,000 
population  (Access  America).  Since 
Access  Arnica  is  not  a  specific  criteria 
for  developing  the  propo^  NHS.  these 
stub  ctmnections  should  be  reevaluated 
to  determine  whether  they  would  make 
logical  extensions  of  the  NHS. 

Attachment  6 — Schedule  and  Products 
Schedule 

The  proposed  National  Highway 
System  should  be  submitted  by  the 
States  to  the  FHWA  division  offices  by 
April  30. 1993.  After  appropriate 
reviews  by  the  divisions  and  regions, 
the  propo^  NHS  for  each  State  daould 
be  fonnuded  to  the  Planning  and 
Programming  Branch  (HEP-12)  by  June 


30, 1993,  or  sooner  if  possible.  ’The 
proposed  NHS  must  be  submitted  to  the 
Congress  by  December  18, 1993. 

Products 

In  order  to  ensure  consistency  in 
inte^reting  the  results  among  ^ates. 
uniform  conventiims  have  been 
established.  The  States  are  asked  to 
adhere  to  these  conventions  in 
preparing  the  required  products.  States 
should  submit  3  copies  of  a  map 
depicting  the  proposed  NHS  in  rural 
and  uibw  areas  to  the  FHWA  division 
office.  Inserts  or  separate  maps  for  all 
urbanized  areas  should  be  included. 

The  scale  for  the  urbanized  inserts 
should  not  be  less  than  1”:  100,000". 

The  following  conventions  should  be 
adhered  to: 

1.  Adjusted  Census  urban  boundary  or 
Census  designated  boundary — Black 
solid  line 

2.  Interstate  highways — Blue  solid 
line 

3.  STRAHNET  routes — Green  solid 
line 

4.  Major  STRAHNET  Connectors — 
Purple  solid  line 

5.  Congressional  high  priority 
ccMTridors— Orange  solid  line 

6.  Other  principal  arterial  routes — Red 
solid  line 

(All  future  routes  should  be  depicted 
with  the  appropriate  color  but  should  be 
shown  as  dashed  lines.) 

Symbols  will  be  used  to  represent 
major  airports,  seaports,  etc.  The 
following  convention  should  be  used: 

1.  Major  Airport — ^A 

2.  Major  Seaport  (River  &  Lake 
Ports)— P 

3.  Other  Major  Intermodal  Terminal — 
T 

4.  Major  International  Border 
Crossings — B 

5.  Military  Installations — M 

The  States  are  also  r^uested  to 

provide  a  list  of  all  proporad  NHS 
routes.  This  list  should  include  the 
route  number,  total  length,  urban  length, 
and  a  brief  dmcription.  The  list  dioum 
basically  follow  a  format  similar  to  the 
former  Federal-aid  Primary  list 
contained  in  23  CFR  part  470,  appendix 
B.  See  example  below. 
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Appecux  B.— Primary  Fs^eral-Ao  System 

{StMrA^] 


ToM 


46.S 

2 

16J 

27.7 

TSjO 

61.3 
26J 

28.4 
1343 


41S.I 


1043 

153 

S33 

473 

S9.0 

353 

144 

1327 


484.1 


34.1 
43 

41.1 


7S.4 


'For  rouM  ortondhig  Mo  or  Mough  7  or  ntoto  ooiMioo.  Mow  Uio  mRoogo  Mporotoly  tor  oacti  county.  Show  grand  total  tor  Iho  systam  on  loot  ohooL 


Route  No. 


Fed. 

eid 


State  or  local 


Route  descitptton  and  termini 


SJ1. 1 


Cil.  and  Stale 
Routes  2. 2a.  3. 
19.  Md  24. 


SR.  3. 1,70  and 
local  road. 


From  the  Califomia-Nevada  State  fine  southwest  ol  Verdi  ^  Reno, 
Femley,  LowMock,  Wkmemucca,  Battle  Mounttrin,  Elko,  and  Wens  to 
the  Neyada-Utah  State  line  at  Wendoyer.  Utah,  with  a  spur  from 
FAP  Routs  1  southerly  alortg  17th  SL  to  FAS  Route  705  (Qlendale 
Rd.)  in  Sparks.  Approved  Jan.  1, 1984.  rsvised  Dec.  7. 1984. 


From  the  CaMomia  Nevada  State  fine  southwest  ol  Gienbrook  via  Car- 
son  City.  Oayton,  LeetevWs.  Falloa  Austto,  Eureka,  and  Ely  to  a 
Junction  wWi  FA  Route  I'-near  Wendover,  Utah.  Approved  Jan.  1. 
1964.  ravlsad  July  27. 1967. 


From  the  CaMomla-Nevada  State  Ins  at  Topez  take  via  Minden  to  a 
point  on  FA  Routs  2  south  of  Carson  City  via  Reno  to  the  Nevada- 
CaMomla  State  Ina  rtorthwest  of  Reno,  wkh  a  teiur  In  Reno  from 
FAM  Route  3  tAa  East  Plumb  tana  to  the  Rano  Municipal  Airport 
Approved  Jaa  1. 1964,  revised  Aug.  25, 1965. 


Attachment  7  is  not  available  for 
publication. 

MEMORANDUM 


Date:  June  S.  1992. 

Reply  to  Attn,  of:  HEP-32. 

Subject:  Infonnation:  Transportation 
Enhancement  Activities. 

From:  Associate  Administrator  for  Program 
Development 

To:  Regional  Federal  Highway 
Administrators,  Federal  Lands  Highway 
Program  Administrator. 

Our  April  24  memoraiMium  on  this  subject 
had  an  error  which  we  would  like  to  correct 
The  third  sentence  on  page  4  should  read: 

In  addition.  10  percent  of  half  of  the  fonds 
provided  as  (1)  reimbursements  for  the 
segments  of  the  Interstate  System  constructed 
without  Federal  assistance  under  23  U.S.C 
160  and  (2)  apportionment  adjustments  made 
pursuant  to  subsections  101S(aHc)  of  ISTEA 
are  available  only  for  transpo^tion 
enhancement  activities. 

As  originally  written,  this  sentence  did  not 
reflect  that  only  half  of  the  binds  in  the 
categories  mentioned  are  subject  to  the  10 
percent  requirement 
Anthony  R.  Kane 
MEMORANDUM 


Date:  April  24, 1992. 

Reply  to  Attn.  o£  HEP-32. 

Subject:  Transportation  Enhancement 
AoUvities. 

From:  Associate  Administrater  Cw  Program 
Developaoent 


To:  Regional  Federal  Highway 

Administrators  Federal  Lands  Highway 

Program  Administrator. 

Section  1007(a)  of  the  ISTEA.  adding  23 
U.S.C  133(d)(2).  requires  that  10  percent  of 
the  new  Surface  Transportation  Pnigram 
funds  only  be  available  for  transportation 
enhancement  activities.  Section  1007(c). 
amending  23  U.S.C.  101(a).  defines 
transpcMiation  enhancement  activities. 

Section  1024.  onending  23  U.S.C  134{n(5L 
specifies  that  the  programming  of 
transportation  enhancement  activities  is  a 
factor  to  be  considered  in  the  development  of 
metropolitan  transportation  plans  and 
programs.  Section  102S,  adding  23  U.S.C. 

135,  specifies  that  the  statewide 
transportation  improvement  program  shall 
reflect  the  priorities  for  programming  and 
expenditure  of  funds,  including 
transportation  enhancements.  This 
memorandum  provides  interim  guidance 
concerning  the  interpretation  of  these 
provisions. 

Qualifying  Activities 

Several  field  offloes  have  asked  whether 
the  list  of  activities  in  section  1007(c)  is 
exclusive  or  illustrative.  It  is  exclusive.  Only 
those  activities  listed  in  section  1007(c)  are 
eligible  to  be  accounted  for  as  transportatioa 
enhancement  activities.  They  are: 

1.  Provision  of  fecilities  for  pedestrians  and 
bicycles. 

2.  Acquisitioo  of  scenic  easements  and 
scenic  or  historic  sites. 

3.  Scenic  or  historic  bi^way  programs. 

4.  Landscaping  and  ottm  scenic 
beautification. 

5.  Historic  preservation. 


6.  Rehabilitation  and  operation  of  historic 
transportation  buildings,  structures,  or 
facilities  (including  historic  railroad  facilities 
and  canals). 

7.  Preservation  of  abandoned  railway 
corridors  (including  the  conversion  aifo  use 
thereof  for  pedestrian  or  bicycle  trails). 

B.  Control  and  removal  of  outdoor 
advertising. 

9.  Archaeological  planning  and  research. 

10.  Mitigation  of  water  pollution  due  to 
highway  runoff. 

Many  projects  are  a  mix  of  elements,  some 
on  the  list  and  some  not.  Those  project 
elements  which  are  on  the  list  may  be 
counted  as  transportation  enhancemeitt 
activities.  For  example,  a  rest  area  might 
include  a  historic  site  purchased  and 
developed  as  an  interpretive  site  illustrating 
local  history.  The  histmic  site  purchase  and 
development  would  qualify  as  a 
transportation  enhancement  activity. 

Activities  which  are  not  explicitly  on  the 
list  might  qualify  if  they  are  an  integral  pert 
of  a  larger  qualifying  activify.  For  example, 
if  the  rehalrilitation  of  e  historic  railroad 
station  required  the  construction  of  new 
drainage  firoilities,  the  entire  project  could  be 
consktered  a  transportation  enhancement 
activity.  Similarly,  environmental  analysis, 
project  planning,  design,  land  acquisition, 
and  construction  activities  necessary  for 
implementing  qualifyii^  transportation 
enhancement  activities  are  eligible  for 
funding  and  may  be  counted  toward  the  10 
percent  raquiiamaat 
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Transportation  Enhancement  and 
Environmental  Mitigation 

The  Congress  included  the  language  on 
transportation  enhancements  as  a  means  of 
stimulating  additional  efforts  in  the  activities 
listed.  Enhancement  measures  in  the 
activities  listed  that  go  beyond  what  is 
customarily  provided  as  environmental 
mitigation  can  be  considered  as 
transportation  enhancement.  States  may  not 
use  transportation  enhancement  funds  to 
finance  normal  environmental  mitigation 
work.  We  realize  that  the  process  of 
determining  which  activities  will  be 
considered  as  normal  mitigation  and  which 
will  be  accounted  for  as  transportation 
enhancement  activities  will  be  difficult. 
Initially,  it  will  require  close  coordination 
between  the  State  DOTs  and  their  FHWA 
Division  Offices  on  a  case-by-case  basis. 

Project  Linkage 

The  definition  of  transportation 
enhancement  activities  includes  the  phrase, 
"with  respect  to  any  project  or  the  area 
served  by  the  project.”  Given  its  overall 
context,  we  interpret  this  phrase  to  mean  that 
the  proposed  transportation  enhancement 
activity  must  have  a  direct  relationship  to  the 
intermodal  transportation  system,  but  not 
necessarily  to  a  currently  planned  highway 
project.  This  relationship  may  be  one  of 
function,  proximity,  or  impact.  For  example, 
an  independent  bike  path  is  a  functional 
component  of  the  intermodal  transportation 
system.  Removal  of  outdoor  advertising  in 
the  viewshed  of  a  highway  is  justified  in  light 
of  its  proximity.  Retrofitting  an  existing 
highway  by  creating  a  wetland  to  filter  runoff 
from  the  highway  would  qualify  based  on  the 
impact  of  the  highway  in  terms  of  water 
pollution. 

Once  a  relationship  to  the  intermodal 
transportation  system  is  established, 
transportation  enhancement  activities  can  be 
implemented  in  a  variety  of  ways.  They  can 
be  developed  as  parts  of  larger  transportation 
projects,  as  parts  of  larger  joint  development 
projects,  or  as  stand-alone  projects. 

Planning  Process 

The  metropolitan  and  Statewide  planning 
processes  should  occupy  a  central  role  in  the 
identification,  planning,  and  funding  of 
transportation  enhancement  activities.  In 
particular,  the  planning  processes  are  the 
appropriate  mechanisms  for  determining 
funding  priorities  from  among  competing 
transportation  enhancement  activities, 
including  those  which  are  not  part  of  larger 
transportation  projects.  FHWA  field  offices 
should  strongly  encourage  the  States  and 
metropolitan  planning  organizations  (MI*C)s) 
to  seek  out  and  fully  integrate  transportation 
enhancement  activities  into  both  their  plan 
development  and  programming  processes.  To 
be  funded,  transportation  enhancement 
activities  must  to  included  in  the  appropriate 
metropolitan  and  statewide  transportation 
improvement  programs. 

Given  the  widespread  public  interest  in 
transportation  enhancement  activities,  they 
should  be  highlighted  in  public  involvement 
activities  implemented  under  the  new 
metropolitan  and  statewide  planning 
requirements.  Procedures  for  planning. 


programming  and  developing  transportation 
enhwcement  activities  are  of  spwdal  interest 
to  public  interest  organizations  and  members 
of  the  general  public. 

Project  Development 

Building  on  the  work  done  in  the  planning 
process.  State  DOTs,  MPOs,  and  FHWA  field 
offices  have  a  responsibility  to  actively 
pursue  transportation  enhimcement 
opportunities  diuing  the  development  of 
individual  transportation  project. 
Accordingly,  future  enviromnental  approvals 
should  spocifrcally  take  into  consideration 
the  potential  for  implementing  transportation 
enhancement  activities  as  part  of  the  overall 
projects.  During  their  involvement  on  these 
projects,  FHWA  field  offices  should  promote 
transportation  enhancement  activities  as  a 
means  of  more  creatively  integrating 
transportation  facilities  into  their 
surrounding  communities  and  the  natural 
environment. 

Where  appropriate,  transportation 
enhancement  activities  may  be  developed  in 
cooporation  with  other  State  and  local 
agencies  and  with  puivate  entities.  However, 
the  State  DOT  or  other  eligible  transportation 
agency  shall  remain  responsible  to  the 
FHWA  for  the  enhancement  project. 
Furthermore,  transportation  enhancement 
activities,  including  stand-alone 
transportation  enhancement  projects,  must 
comply  with  all  applicable  environmental 
and  other  Federal  requirements,  even  though 
the  express  purpose  of  the  project  is  to 
enhance  an  element  of  the  natural  or  cultural 
environment. 

Financial  Accounting 

The  funds  made  available  only  for 
transportation  enhancement  activities  are 
derived  from  several  sources.  The  main 
source  is  the  STP,  of  which  10  porcent  is 
available  only  for  transportation 
enhancement  activities.  In  addition,  10 
percent  of  (1)  the  funds  resulting  from 
reimbursements  for  segments  of  the  Interstate 
system  constructed  without  Federal 
assistance  under  23  U.S.C.  160  and  (2)  the 
apportionment  adjustments  made  pursuant  to 
Subsection  1015(a)-{c)  of  ISTEA  are  available 
only  for  transportation  enhancement 
activities. 

The  Office  of  Fiscal  Services  has  already 
established  an  appropriation  code  for 
transportation  enhancement  activities  and 
has  notified  you  of  the  FY  1992  STP 
suballocation  amounts  available  only  for 
transportation  enhancement  activities.  While 
10  porcent  of  each  year's  STP  apportionment 
may  be  obligated  only  for  transportation 
enhancement  activities,  there  is  no 
requirement  that  10  percent  of  the  funds  for 
any  given  project  be  devoted  to 
transportation  enhancement  activities,  nor  is 
there  a  requirement  that  10  percent  of  the 
STP  obligations  made  during  a  given  fiscal 
year  be  devoted  to  transportation 
enhancement  activities. 

Section  1007  spiecifies  that  the  10  porcent 
of  STP  funds  for  transportation  enhancement 
activities  is  sepiarate  from  the  STP  funds 
which  are  suballocated  to  the  larger 
metropolitan  areas  and  to  other  areas  of  the 
State.  Accordingly,  while  the  STP  sub-State 


allocation  funds  can  be  used  for 
transportation  enhancement  activities,  any 
such  use  would  not  count  toward  the  10 
porcent  requirement. 

Monitoring  Program  Accomplishments 
Guidance  on  reporting  requirements  will 
be  forthcoming.  It  is  very  likely  that  States 
will  need  to  prepore  an  annual  report  on 
overall  STP  obligations.  To  cover  this 
contingency.  States  should  maintain  records 
on  (1)  the  amounts  obligated  for 
transportation  enhancement  activities  using 
the  STP  transportation  enhancement 
appropriation  code  (counting  toward  the  10 
porcent  requirement)  and  other  STP  funds 
(not  counting  toward  the  10  porcent 
requirement),  and  (2)  how  obligations  for 
transportation  enhancement  activity  are 
distributed  among  the  10  qualifying 
activities.  A  brief  description  of  ea^  spocific 
transportation  enhancement  action  for  which 
STP  funds  have  been  obligated  would  also  be 
very  useful  information. 

Further  Information 
The  transportation  enhancement 
provisions  offer  exciting  new  opportunities 
to  achieve  the  goals  laid  out  in  the  National 
Transportation  Policy,  FHWA's 
Environmental  Policy  Statenoent,  and 
FHWA’s  strategic  planning  process.  This  is 
an  area  that  will  undoubtedly  evolve  rapidly 
as  we  begin  implementing  projects  under  the 
new  authority.  We  will  be  issuing  additional 
guidance  and  sharing  information  on 
successful  endeavors  as  the  opportunities 
arise.  In  the  meantime,  please  keep  us 
informed  about  good  examples  of 
transportation  enhancement  efr'orts  in  your 
region.  Our  contact  on  transportation 
enhancement  activities  is  Mr.  Fred  Skaer.  He 
can  be  reached  at  FTS  366-2058. 

Anthony  R.  Kane 
MEMORANDUM 


Date:  March  5, 1992. 

Reply  to  Attn  of:  HEP-23. 

Subject:  Information:  Flexibility  in  the 
Intermodal  Surface  Transportation 
Efficiency  Act  (ISTEA). 

From:  Executive  Director. 

To:  Regional  Federal  Highway 
Administrators  Federal  Lands  Highway 
Program  Administrator. 

To  highlight  the  flexibility  in  the  use  of 
highway  and  transit  funds  within  the 
Intermodal  Surface  Transportation  Efficiency 
Act  (ISTEA)  of  1991,  the  Federal  Transit 
Administration  (FTA)  and  the  Federal 
Highway  Administration  sent  out  the 
attached  letter  to  transportation  professionals 
representing  State  Depi^ments  of 
Transportation,  Metropolitan  Planning 
Organizations  (MPO’s),  and  transit  opierators. 
I  endorse  this  flexibility  message  and 
challenge  you  to  take  an  active  role  in 
working  with  the  States  and  MPO’s  in 
implementing  multimodal  transportation 
plans  and  programs. 

I  want  this  Hexibility  to  work  the  way  it 
was  intended  to,  that  is,  for  transportation 
investment  decisions  to  be  made  on  a  level 
playing  field,  with  no  built-in  biases  or 
upfront  advantages  given  to  one  mode  over 
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another.  Thi«  level  playing  field  it  tupported 
by  the  equivalent  ooet  th«dng  {nr  hlghwray 
a^  traa^  capital  projects  and  the  enhanced 
metropoUtan  planning  provisions  and  the 
new  requirement  for  statewide  plannii^  in 
ISTEA.  The  planning  provisions  {novide  the 
framework  for  evaluating  multimodal 
transpoftatkm  options  a^  maldiig  cost 
effoctive  transportation  investment  decisions. 

I  am  oommitted  to  seeing  a  foir  and 
unbiased  evaluation  of  nx^l  alternatives 
carried  out  throu^  the  statewide  and 
metropolitan  transportation  piaimiag  and 
programming  processes.  To  that  end,  I  will 
continue  to  work  with  my  colleagues  in  FTA 
and  ask  you  to  do  the  same  with  the  States, 
MPCTs  and  the  FTA  representatives  in  your 
Region. 

B.  Dean  Carlson 
Attachment 

Federal  Highway  Administration 
March  2. 1992. 

Dear  Colleague:  One  of  the  most  important 
aspects  of  the  intennodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA)  is  the  increased  flexibility  of  Federal 
Highway  Administration  (FHWA)  and 
Federal  Transit  Administration  (^A)  binds. 
The  purpose  of  this  letter  is  to  inform  you  of 
the  foods  available  and  to  encourage  you  to 
take  advantage  of  this  flexibility  as  you  plan 
and  establish  your  project  priorities. 

ISTEA  establishes  a  new  FHWA  Surface 
Transportation  Program  (STP)  whidi 
provides  block  grant-type  funding  which  cm 
be  used  for  any  type  fk  highway  or  transit 
capital  project  involving  either  mode.  FTA 
Section  9  ^ds,  capital-qnly.  can  be  used  for 
highway  projects  as  loiu  as  certain  specific 
requirements  are  met  Flexible  funding  is 
also  available  from  the  National  Highuray 
System  (NFB)  program  and  the  Congestion 
Mitigatim  and  Air  Quality  (CMAQ)  program 
as  well  as  a  number  of  other  progrmh  aouroes. 

Congiestion  Mitigation  and  Air  Quality 
program  funds  an  available  in  ozone  and 
carbon  monoxide  non-ettaioment  areas  for 
programs  and  projecUs.  highway  or  transit 
which  contribute  to  attainment  of  a  National 
Ambient  Air  Quality  Standard.  Projects  such 
as  transit  capital  improvements,  high 
occupancy  vehicle  treatments  and  demand 
management  projects  are  eligible,  if  they  can 
be  shown  to  help  meet  air  quality  standards. 
Enclosed  is  more  detailed  (^idanoe  on  this 
program. 

Under  certain  ootHiitioas,  National 
Highway  System  program  funds  may  be  used 
for  transit  projecrts  in  NHS  freeway  corridots. 
In  addition,  NHS  funds  may  be  transferred  to 
the  STP  program  and  used  W  all  STP- 
eligible  activities. 

^A  and  FHWA  have  reached  agreement 
on  procedures  for  handling  transit  projects 
funded  with  FHWA  funds  and  vice  versa.  In 
the  near  future,  we  will  be  issuing  guidance 
on  theSe  procedures. 

We  encourage  State  and  local  officials  to 
consider  use  of  these  funds  on  the  basis  of 
the  multi-modal  transpo^tion  planning/ 
programming  process  alro  outlined  in  the 
new  legislation.  The  new  transportation 
planning  and  progranuning  process 
established  by  the  ISTEA  will  provide  the 
forum  for  making  transpwtation  investment 


decisions  ttirou^  a  coordinated  State  and 
metropolttan  aiea-wide  process. 

For  your  lofonnatioii,  we  have  aodosed  a 
table  which  shows  the  amount  of  STP 
funding  which  Is  alloceted  to  each  State,  and 
how  much  of  these  funds  ue  attributable  to 
each  urbanised  area  over  200,000  populatioo 
within  the  States,  la  addition,  the  te^ 
jncludes  the  total  amount  of  section  0  hinds 
allocated  to  each  urbanised  area  and  how 
much  of  these  funds  are  capital  only,  and 
thus  available  for  highway  projects  in 
transportation  managament  areas  (uriianissd 
areas  over  200^000  population).  The  table 
also  shows  the  amount  of  NHS  and  CMAQ 
funds  available  in  each  State. 

We  encourage  you  to  use  the  flexibility 
provided  through  this  landmark  legislatkin. 
We  will  keep  you  informed  of  our  progrem 
in  develop!^  the  details  on  implementing 
this  Important  new  aspect  of  our  programs. 
Please  do  not  hesitate  to  contact  our  raid 
offices  as  specific  questions  arise. 

Sincerely, 

Brian  W.  Clymer, 

Admimstrator.  Federal  Transit 
Administration. 

Thomas  D.  Lvson, 

Administrator,  PMeral  Higfiway 
Administration. 

MEMORANDUM 


Dete;May21.1992. 

Reply  to  Attn,  of:  HNG-13. 

Subj^  Information:  1991  Intennodal 
Surface  Transportation  Efficiency  Act 
(ISTEA)  Implementation  Interstate 
Maintenance  Program. 

FriHn:  Associate  Aimiinistrator  for  Program 
Development 

To:  Rqgitmal  Federal  Midway 
Administrators  Federal  Ljmds  Highway 
Program  Administrators. 

The  purpose  of  this  memorandum  is  to 
provide  written  guidance  regarding  the 
provisions  in  the  1991  ISTEA  which  created 
the  Interstate  maintenance  (IM)  prqgram. 

Authorizatiotts—Sectkm  1003 
Section  1003(a)(1)  establishes  the  first 
annual  authorizations  for  the  IM  program  for 
FY  1992  through  FY  1997,  in  amounts 
ranging  from  $2,431  billion  to  $2,914  billion. 

Apportionments — Section  1009 
Section  1009  modified  section  104(bK5M8) 
of  title  23,  which  previously  established  the 
apportionment  formula  Cor  the  I-4R  program. 
The  formula  remains  based  on  the  same 
factors,  lane-mile  (55  percent)  and  vehicular 
miles  of  travel  (45  percent),  fra  appmtlonlng 
a  IM  fonds.  but  the  formula  now  i^udes 
those  Interstate  routes  designated  under 
sections  103  and  139(c)  of  Title  23  plus 
Interstate  routes  designated  under  23  U.S.C, 
section  139(a)  before  March  9, 1984  (except 
toll  roads  not  subject  to  a  secretarial 
agreement  as  provided  in  section  105  of  the 
Federal-Aid  Highway  Act  of  1978).  Section 
104(b)(5)(B)  of  title  23  provides  that  no  State 
shall  receive  less  than  one-half  percent  of  the 
total  IM  fonds  apportioned  annually. 

The  certificate  of  apportionment  of  FY 
1992  fonds  was  transmitted  by  the  FHWA 
Notice  N  4510.264  dated  December  18, 1991. 


Avadability—SecSioa  1020 

Sertion  1020(a)  reivriles  23  U.S.C.  118  and 
provides  that  IM  funds  shall  remain  available 
for  (^ligation  in  a  State  for  a  period  of  3  years 
after  the  last  day  of  the  fiscal  year  for  whldi 
they  are  authocfr^d.  For  example,  FY  1992 
fonds  were  araortioned  on  Dumber  18. 

1901,  and  will  lapse  on  September  30. 1^. 
and  in/ 1993  fonds  will  be  apportion^  cm 
October  1. 1992,  and  will  lapse  on  September 
30. 1996. 

Federal  Share— Secdoa  1021 

Section  1021(a)  prarvides  that  the  Federal 
share  on  all  IM  projects  shall  be  90  percent, 
eseoept  vs  modified  in  States  with  sliding 
■calM. 

Eligibility— Sectkm  1009 

Sectkm  1009(eX5)  amends  23  U.S.C  119(a) 
to  permit  the  Secretary  to  approve  M  fiuuM 
projects  for  resurfacing,  restoring,  and 
rehabilitating  routes  on  the  Interstate  System 
designated  under  sections  103  and  139(c)  of 
title  23.  end  roides  designated  prior  to  March 
9, 1984,  under  section  139(a)  and  (b)oftitle 
23. 

Section  1009(eK3)  amends  section  119(c)  of 
title  23  to  eetahli^  lyp**  of  work  eligible  fo 
IM  funding.  The  section  lias  been  interpratod 
to  include  as  eligible,  those  «vork  itmns 
which  provide  for  3R  work  on  eristing 
features  on  the  Interstate  route  and  its 
interchanges  and  grade  separations  within 
normal  "touchdown  limits."  For  example, 
the  rdiiabiiitatitHi  of  axlsting  roadside 
hardware  may  include  IM  fonding  fm  vrork 
such  as  bringing  old  guardrail  up  to  current 
standards,  iwdntenance  of  impact 
attenurtors,  refiubishing  existing  traffic 
control  signs,  pavement  markinm,  and  other 
devices,  etc.  However,  excluded  from 
eUgibility  far  IM  funding  are  all  new  work 
elements,  such  as  new  interohangas,  new 
ramps,  new  rest  areas,  new  noise  walls,  or 
other  work  wdiicfa  does  not  resurface,  restore, 
or  rehabilitate  an  existing  element. 

Existing  bridges  (including  over  crossing 
structures)  may  be  rmplaced  with  IM  fimds, 
provided  they  meet  the  structurally  defickint 
criteria  of  the  bridge  program.  Bridges 
classified  as  ftmctioaally  obsolete  may  also 
be  replaced  with  IM  hurting,  except  that 
capacity  expansion  elements  should  be 
subject  to  the  limitations  discussed  in  the 
following  paragraphs. 

Section  1009(a)  prohibits  IM  fonding  for 
the  portion  of  cost  of  any  project 
attributable  to  the  expansion  of  t^  capacity 
of  any  (ntecstato  highway  or  bridge,  except 
for  this  addition  of  high-occupancy  vrtiicls 
lanes  or  aurtliary  lanes  (such  as  truck 
cllnrtiag  laiMB). 

In  determining  whrtpaituNiofa  project  is 
eligible  for  IM  fonding  and  what  portion  is 
capacity  expansion  (and,  therefore,  not 
eligible  for  IM  fonds).  the  basic  purpose  of 
the  project  should  be  considered.  If  the 
project  is  a  combination  of  {reservation  and 
ca[>acity  ex{)an8ion.  the  cost  should  be  split 
with  3R  items  eligible  for  IM  fonding  and 
capwcity  ex{>ansion  items  eligible  for  other 
fonds.  In  determining  the  split,  it  may  be 
helpfol  to  visualize  the  project  without  ths 
cap^ty  ex{>ansion  work  (added  lanes,  bridge 
widening  or  extension  for  example)  and 
allow  IM  funding  for  all  necessary  3R  items. 
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Section  1009(e)(4)  amends  23  U.S.C.  119(e) 
to  allow  IM  funding  for  preventative 
maintenance  activities,  which  a  State  can 
demonstrate  through  its  pavement 
management  system,  are  a  cost-effective 
means  of  extending  Interstate  pavement  life. 
Preventative  maintenance  includes  activities 
such  as  sealing  joints  and  cracks,  patching 
concrete  pavement,  shoulder  repair,  and 
restoration  of  drainage  systems  which  are 
found  to  be  cost-effective  projects  resulting  in 
extending  the  service  life  of  pavements. 

This  provision  has  been  extended 
administratively  to  allow  IM  funding  for 
other  preventative  maintenance  activities. 
Examples  may  include  structure  work  such 
as  cra^  sealing,  joint  repair,  seismic  retrofit, 
scour  countermeasures,  and  painting  of  steel 
members  which  are  cost-effective  in 
extending  the  service  life  of  the  structure. 

Toll  Roads,  Bridges  and  Tunnels — Section 
1012 

Section  1012(d)  provides  that  existing  toll 
agreements  entered  into  under  section  119(e) 
or  129  of  title  23  pricH'  to  and  in  effect  on  the 
date  of  enactment  of  the  1991 ISTEA,  shall 
continue  in  effect.  All  new  agreements  must 
be  executed  in  accordance  with  the 
provisions  of  the  1991  ISTEA.  Guidance  on 
the  use  of  Federal-aid  funds  on  toll  roads  has 
been  provided  by  Mr.  Kane’s  memorandum 
of  March  12, 1992. 

Discretionary  Funds 

There  is  no  provision  for  set  aside  of  funds 
horn  the  IM  program  for  discretionary 
purposes.  Also  there  is  no  provision  for 
reallocation  of  apportioned  IM  funds  which 
lapse  at  the  end  of  the  availability  period. 

Section  1020  does  provide  for  a 
continuation  of  the  1-^R  discretionary  fund 
program  that  is  separate  and  distinct  from  the 
IM  program.  The  source  of  the  I-4R 
discretionary  funds  is  an  annual  set  aside 
from  National  Highway  System  (NHS)  funds. 
These  I-4R  discretionary  funds  may  Iw  used 
for  IM-type  projects  or  for  other 
improvements  on  the  Interstate  including 
projects  to  provide  additional  Interstate 
capacity.  A  memorandum  was  issued  on 
D^mW  20, 1991,  which  outlined 
procedures  for  appi3dng  for  FY  1992  1-4R 
discretionary  fun^.  A  similar  memorandum 
will  be  issu^  annually. 

TVans/erabi/jty— Section  1009 

Section  1009(e)(5)  (D)  and  (E)  modifres  23 
U.S.C  119(0  to  allow  a  State  to 
unconditioiially  transfer  an  amount  not  to 
exceed  20  percent  of  its  IM  apportionment  to 
its  apportionments  under  23  U.S.C  104(bMl) 
for  the  NHS,  or  23  U.S.C  104(bM3)  for  the 
Surface  Transportation  Progr^  (STP). 


Section  1009(b)  further  amends  23  U.S.C 
119(0  to  allow  a  State  to  transfer  an  amount- 
in  excess  of  the  20  percent  imconditional  IM 
fund  transfer,  if  the  State  certifies  to  the 
Secretary  that  (1)  the  sums  to  be  transferred 
are  in  excess  of  its  needs  for  resurfacing, 
restoration  or  rehabilitating  its  Interstate 
System  routes  and  (2)  the  State  is  adequately 
maintaining  the  Interstate  System,  and  if  the 
Secretary  accepts  the  certification. 

State  requests  to  transfer  IM  funds  should 
be  submitted  to  the  Division  Administrator 
and  may  be  approved  by  the  Regional  Federal 
Highway  Administrator.  Funds  transferred 
into  the  STP  will  be  transferred  into  the  State 
Flexible  Appropriation  Code  33D. 

Adequate  Maintenance  of  the  Interstate 
System 

Requirements  for  the  State  to  certify  that  it 
is  adequately  maintaining  the  Interstate 
System  and  that  the  Secretary  develop 
criteria  for  determining  what  constitutes 
"adequate  maintenance”  were  added  by 
section  1009(c)(2). 

We  anticipate  that  formal  rulemaking  may 
be  necessary  to  allow  input  from  the  States 
in  the  development  of  definitive  guidance  on 
what  constitutes  adequate  maintenance. 
Therefore,  for  the  purpose  of  evaluating  State 
requests  to  transfer  IM  funds,  in  excess  of  the 
20  percent  unconditional  amount  and  until 
such  time  as  these  criteria  are  established, 
the  guidance  contained  in  the  Federal-Aid 
Policy  Guide,  CFR  635E  and  its  supplement 
(old  FHPM  6  4  3-1)  should  be  us^  for 
determining  whether  the  State  is  adequately 
maintaining  the  Interstate  System. 

Headquarters  Contacts 

This  guidance  will  be  updated  in  the  future 
if  further  clarifications  are  found  necessary. 
Questions  about  what  constitutes  adequate 
maintenance  of  the  Interstate  System  should 
be  directed  to  the  Construction  and 
Maintenance  Division  (HNG-21).  Pavement 
management  systems  are  coordinated  by  the 
Pavement  Division  (HNG-41).  Other 
questions  about  the  IM  program  should  be 
directed  to  the  Interstate  and  Program 
Support  Branch  (HNG-13). 

Anthony  R.  Kane 
bffiMORANDUM 


Date:  October  16, 1992. 

Reply  to  Attn  of:  TGM-22/HEP-41:  M. 
^vonis,  X62080. 

Subject:  Information:  Further  Guidance  on 
the  Congestion  Mitigation  and  Air  Quality 
Improvement  Program  (CMAQ  Program). 
From:  Federal  Transit  Associate 
Administrator  for  Grants  Management; 


Federal  Highway  Associate  Administrator 

for  Program  Development. 

To:  Regional  Federal  Transit  Administrators; 

Regional  Federal  Highway  Administrators; 

Federal  Lands  Highway  Program 

Administrator. 

This  memorandum  provides  further 
guidance  for  the  obligation  of  funds  under 
the  CMAQ  program  (CM  funds),  provided  by 
the  Intermodal  Surface  Transportation 
Efficiency  Act  (ISTEA)  of  1991.  Information 
contained  in  this  memorandum  supersedes 
the  interim  guidance  of  February  20, 1992, 
and  incorporates  the  PM-10  policy 
memorandum  of  ]uly  30, 1992.  This  guidance 
has  been  coordinated  with  the  Environmental 
Protection  Agency  (EPA). 

The  first  CMAQ  apportionment  was  made 
in  December  1991,  and  the  last  will  not  lapse 
until  the  end  of  fiscal  year  (FY)  2000.  (See 
Figure  1  attached.)  It  is  useful  to  view  the 
CMAQ  Program  in  three  phases;  pre-1995, 
1995-1997,  and  post  1997.  The  pre-1995 
phase  is  the  start-up  period.  The  amount  of 
CMAQ  funding  will  accumulate  yearly,  and 
obligation  rates  are  expected  to  increase  as 
the  Program  develops.  The  primary  activities 
during  this  phase  will  be  to  get  the  program 
started  by  funding  hensportation  control 
measixres  (TCMs)  and  other  eligible  projects, 
and  develop  and  disseminate  information  on 
the  effectiveness  of  various  CMAQ  activities. 
Program  review  may  also  be  necessary  during 
this  period  toward  a  possible  mid-course 
correction  in  19^. 

The  second  phase,  FY  1995  through  FY 
1997,  will  be  a  critical  time  for  the  Program. 
During  FY  1995,  the  first  CMAQ 
apportionment  is  subject  to  lapse,  and 
activity  in  the  Program  will  increase  and 
reach  its  peak.  Also  during  this  period, 
moderate  nonattainment  areas  for  particulate 
matter  (PM-10),  carbon  monoxide  (CO)  and 
ozone  are  scheduled  to  reach  attaimnent,  and 
the  second  triennial  report  to  Congress  on  the 
effectiveness  of  transportation  programs  to 
improve  air  quality  will  be  due,  as  required 
by  the  Clean  Air  Act  Amendments  (CAAA) 
of  1990.  The  best  information  on  the 
effectiveness  of  the  CMAQ  Program  will  be 
crucial  for  this  task.  Finally,  the  last 
authorization  for  CMAQ  funds  under  ISTEA 
is  for  FY  1997.  During  the  po8t-1997  period 
of  the  Program,  the  most  serious 
nonattaiiunent  areas  are  scheduled  to  reach 
attainment. 
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I.  Program  PurpoM  and  General  Guidance 

As  established  under  the  ISTEA,  the 
purpose  of  the  CMAQ  program  is  to  fund 
transportation  |Ht)|ects  w  programs  that  will 
contribute  to  attainment  of  national  ambient 
air  quality  standards  (NAAQS)  with  a  focus 
on  ozone  and  CO.  Under  certain  conditions, 
transportation  projects  and  programs 
targeting  PM-10  are  also  eli^ble. 

Six  billion  dollars  have  bmn  authorized  by 
Congress  for  the  CMAQ  program  for  hscal 
years  1992  through  1997.  The  greatest  air 
quality  benefit  will  accrue  not  solely  from 
these  funds  but  from  a  partnership  of 
Federal,  State  and  local  efforts.  In  cases 
where  specific  guidance  is  not  provided, 
either  below  or  in  other  communications,  the 
following  should  guide  CMAQ  eligibility 
decisions.  Federal  contributions  to  air  quality 
improvements  through  CMAQ  will  be  most 
effective  if  they  are  used  for  establishment  of 
projects  and  programs  that  will  result  in 
tangible  reductions  in  CO  and  ozone 
precursor  emissions  (and  under  certain 
conditions  PM-10  pollution)  and  can  be 
completed  within  the  legislated  timeframe 
for  attainment  as  provided  in  the  CAAA  of 
1990.  Appropriate  CMAQ  projects  and 
programs  include  those  that  would  be 
approved  as  a  TCM  in  a  State 
Implementation  Plan  (SIP)  and  receive 
emission  reduction  credit  by  EPA. 

The  program  is  primarily  focused  on 
nonattainment  areas  for  ozone  and  CO,  and 
the  guidance  below  is  specific  to  States  with 
these  nonattainment  areas.  States  with  no  CO 
or  ozone  nonattainment  areas  also  receive  a 
minimum  apportionment  of  CMAQ  funds, 
and  guidance  for  these  States  is  covered  in 
section  VIll. 

The  Federal  share  for  most  eligible 
activities  and  projects  is  80  percent  or  90 
percent  if  used  on  certain  activities  on  the 
Interstate  System.  Under  certain  conditions 
(including  sliding  scale  rates),  the  Federal 
share  can  even  be  higher.  Certain  activities 
identified  in  section  120(c)  of  title  23  (see 
Attachment  1),  including  traffic  control 
signalization,  and  commuter  carpooling  and 
vanpooling,  may  be  funded  at  100  percent 
Federal  share  if  they  meet  the  conditions  of 
that  section.  Pedestrian  and  bicycle  projects 
and  programs,  however,  are  limited  to  an  80 
percent  Federal  share  under  ISTEA. 

II.  Program  Focus:  Ozone,  CO  and  PM-10 

States  having  ozone  and/or  CO 
nonattainment  areas,  which  meet  the 
nonattainment  classifications  contained  in 
the  CAAA  of  1990,  must  use  these 
apportioned  funds  in  such  nonattainment 
areas,  except  under  certain  conditions  where 
they  may  also  use  them  in  PM-10 
nonattainment  areas.  Under  the  CMAQ 
program.  States  which  have  ozone 
nonattainment  areas  that  are  classified  as 
“marginal"  or  worse  are  apportioned  funds 
based  on  the  population  in  these  areas  and 
the  severity  of  the  ozone  problem.  Under  the 
statute,  if  ^e  ozone  nonattainment  area  is 
also  a  CO  nonattainment  area,  classified  as 
“moderate"  or  worse,  the  State  is 
apportioned  additional  CMAQ  funds.  If  a 
State  contains  a  CO  nonattainment  area  that 
is  not  a  nonattainment  area  for  ozone  as  well, 
no  additional  funds  are  apportioned  to  the 
State. 


Once  apportioned.  States  generally  must 
obligate  these  funds  for  projects  and 
programs  in  CO  or  ozone  nonattainment 
areas  of  the  classifications  noted  above 
(marginal  or  worse  for  ozone,  moderate  or 
worse  for  CO).  In  certain  cases,  CMAQ  funds 
may  also  be  used  in  PM-10  nonattainment 
areas.  States  with  ozone  or  CO  nonattainment 
areas,  but  wishing  to  use  CMAQ  funds  in 
PM-10  nonattainment  areas,  must  meet  the 
following  requirements. 

•  The  State  must  consult  with,  and 
consider  the  views  of.  the  EPA  regional  office 
and  the  metropolitan  planning  organizations 
(MPOs)  in  all  nonattainment  areas  for  ozone, 
CO,  and  PM-10  within  the  State  before 
programming  CMAQ  funds  for  a  PM-10 
project. 

•  Also,  if  the  State  contains  any  ozone  or 
CO  nonattainment  areas,  the  EPA  regional 
office  must  agree  that  the  proposed  use  of 
CMAQ  funds  for  PM-10  proj^s  or  programs 
will  not  detract  from  or  delay  efforts  to  attain 
the  ozone  or  CO  standards. 

The  CMAQ  provisions  in  ISTEA  recognize 
ozone  and  CO  as  the  primary  transportation 
pollutants.  The  requirements  listed  above 
will  ensure  proper  consideration  of  the  views 
of  the  agencies  charged  with  controlling 
transportation  omissions  of  ozone  precursors, 
CO,  and  PM-10,  especially  their  views  on  the 
most  effective  use  of  transportation  funds  in 
achieving  the  NAAQS.  The  CMAQ  eligibility 
of  PM-10  projects  will  not  affect  a  State’s 
CMAQ  apportionment,  but  has  the  potential 
to  spread  the  limited  CMAQ  funds  over  a 
greater  number  of  nonattainment  areas 
within  the  State. 

The  consultation  and  agreement  with  EPA 
will  ensure  that  the  proposed  projects  and 
programs  effectively  address  PM-10 
problems  without  exacerbating  other 
pollution  problems.  For  example,  a  project 
which  reduces  PM-10  emissions  in  a  PM-10 
and  CO  nonattainment  area  may  cause  an 
increase  in  CXD  emissions  and  be  therefore 
less  desirable  than  a  project  without  this  CO 
problem.  Examples  of  projects  and  programs 
in  a  PM-10  nonattainment  area  eligible  for 
CMAQ  funds,  if  the  above  requirements  are 
met,  are  paving  dirt  roads,  diesel  bus 
replacements,  and  purchase  of  more  effective 
street  sweeping  equipment. 

In  an  area  which  is  nonattainment  for  both 
PM-10  and  ozone  or  CO,  projects  and 
programs  which  reduce  emissions  of  CO  or 
ozone  precursors  in  addition  to  reducing 
PM-10  emissions  (e.g.  transportation 
activities  in  approved  State  Implementation 
Plans  and  transportation  control  measures 
listed  in  Section  108(f)(1)(A)  of  the  Clean  Air 
Act)  are  not  subject  to  the  additional 
requirements  listed  above.  The  requirements 
apply  only  to  projects  and  programs  whose 
sole  justification  for  CMAQ  eligibility  is  the 
reduction  in  PM-10  emissions. 

Except  for  cases  that  meet  the  above 
criteria.  States  cannot  obligate  funds  in  any 
other  area  of  the  State  until  all  ozone  and  CO 
nonattainment  areas  have  come  into 
attainment. 

III.  CMAQ  Programming  Priorities 
The  Clean  Air  Act  requires  that  FHWA  and 
FTA  give  priority  to  the  implementation  of 
transportation  portions  of  applicable  SlPs, 


and  TCMs  from  applicable  SIPs  are  provided 
the  highest  priority  for  funding  under  the 
CMAQ  Program.  Some  States  have  reached 
their  ceiling  on  obligation  authority  with 
little  use  of  CMAQ  funds. 

In  view  of  the  Clean  Air  Act  priority 
requirement,  this  is  inappropriate  unless 
other  sources  of  funds  are  being  directed 
toward  TCMs  and  transportation  portions  of 
SIPs.  The  SIPs  and  the  control  measures  they 
contain  are  necessary  to  assist  a  State  to 
attain  and  maintain  the  NAAQS.  If  States  are 
failing  to  implement  their  stated  TCMs, 
adverse  consequences  can  ensue.  A  basic 
criterion  for  making  conformity 
determinations  is  the  timely  implementation 
of  TCMs  in  the  SIP,  and  conformity 
determinations  are  necessary  before 
transportation  plans,  programs,  or  projects 
can  be  adopted  or  approved.  If  States  foil  to 
give  priority  to  such  TCMs,  their  conformity 
determinations  and  transportation  initiatives 
will  be  in  jeopardy.  In  addition,  failing  to 
implement  'TCMs  is  also  the  basis  for 
applying  the  Clean  Air  Act’s  highway 
funding  sanctions.  Under  certain 
circumstances,  sanctions  may  now  be 
expanded  even  beyond  the  nonattainment 
areas  to  cover  an  entire  State.  Obviously, 
close  coordination  is  needed  between  the 
State  and  MPO  to  assure  that  CMAQ  funds 
are  used  appropriately  and  to  maximize  their 
effectiveness  in  meeting  the  Qean  Air  Act 
requirements. 

States  and  MPOs  must  fulffll  this 
responsibility  so  that  nonattainment  areas  are 
able  to  meet  their  attainment  dates 
established  in  the  Qean  Air  Act.  It  is  crucial 
that  FHWA  and  FTA  assist  State  and  MPO 
actions  to  achieve  the  NAAQS  which 
includes  establishing  an  effective  CMAQ 
Program.  State  and  MPO  actions  should 
include  consultation  with  air  quality 
agencies  at  the  State  and  local  levels  to 
develop  an  appropriate  project  list  of  CMAQ 
programming  priorities  which  will  have  the 
greatest  impact  on  air  quality.  (See  Vl.B.  for 
a  more  complete  discussion  of  this  process.) 
Once  CMA(}  projects  and  programs  are 
identified.  States  need  to  make  sure  that 
sufficient  obligation  authority  is  reserved  to 
implement  these  projects  and  programs  so 
that  nonattainment  areas  make  progress 
toward  attainment  of  the  NAAQS. 

rv.  Project  Eligibility 

All  projects  and  programs  eligible  for 
CMAQ  funds  must  come  from  a  conforming 
transportation  plan  and  TIP,  and  be 
consistent  with  the  conformity  provisions 
contained  in  section  176(c)  of  the  Qean  Air 
Act.  Projects  also  need  to  complete  the 
National  Environmental  Policy  Act  (NEPA) 
requirements  and  be  included  in  the 
appropriate  statewide  program. 

‘Transportation  projects  and  programs  are 
eligible  for  CMAQ  Program  funds  only  if  they 
meet  certain  criteria  spelled  out  in  the 
IS’TEA.  The  CMAQ  provisions  in  the  IS'TEA 
are  attached  (see  Attachment  2).  In 
determining  project  eligibility  under  these 
criteria,  priority  should  be  given  to 
implementing  those  projects  and  programs 
that  are  included  in  an  approved  SIP  as  a 
TCM  and  will  have  air  quality  benefits.  Note 
that  to  enable  FHWA  and  FTA  to  fulffll 
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statutory  obligations,  all  CMAQ-funded 
projects  and  programs,  whether  explicitly 
covered  In  this  guidance  or  not,  require  an 
assessment  and  documentation  of  air  quality 
benefits  by  the  State. 

In  all  cases  below,  any  reference  to 
improving  air  quality  means  reducing  ozone 
precursors  In  ozone  nonattainment  areas,  CO 
emissions  in  CO  nonattainment  areas  or,  if 
applicable,  transportationHrelated  PM-10 
pollution  in  PM-10  nonattainment  areas. 

A.  Eligible  Projects/Programs  and 
Restrictions 

The  kinds  of  activities  that  are  eligible  for 
CMAQ  funds  are  described  below,  together 
with  any  restrictions.  All  possible  requests 
for  funcfing  are  not  covereid:  instead  this 
section  provides  particular  cases  where 
guidance  can  be  given  and  rules  of  thumb 
applied  to  assist  decisions  regarding  CMAQ 
eligibility. 

-1.  Transportation  Activities  in  an  Approved 
SIP 

Transportation  activities  in  approved  SIPs 
are  generally  considered  to  be  eligible 
activities  and  must  be  given  the  highest 
priority  for  CMAQ  funding.  Their  air  quality 
benents  will  generally  have  already  b<»n 
documented.  If  not,  stich  docxunentation  is 
necessary  before  CMAQ  funding  can  be 
approved.  Further,  the  transportation  activity 
must  contribute  to  the  specinc  emission 
reductions  necessary  to  bring  the  area  into 
attainment  ^ 

2.  Transportation  Control  Measures 

The  TCMs  Included  in  section  108(f)(1)(A) 
of  the  CAAA  of  1990  are  the  kinds  of  projects 
intended  by  the  ISTEA  tor  CMAQ  funding, 
and  generally  folHll  the  eligibility  critmia.  As 
{foove  and  consistent  with  the  statute,  air 
quality  beneHts  for  TCMs  must  be 
determined  and  documented  before  a  project 
can  be  considered  eligible.  Two  of  the  CAAA 
TCMs,  however,  are  specifically  excluded 
from  the  CMAQ  Program  by  the  ISTEA 
legislatloiL  They  ate:  xii — Cueing  emissions 
fr^  extreme  cold-start  conditions,  and  xvi — 
programs  to  encourage  removal  of  pre-1980 
vehicles.  Eligible  TG^  are  listed  Mow  as 
they  appear  in  section  106. 

(i)  Programs  for  improved  public  transit; 

(ii)  Restriction  of  certain  roads  or  lanes  to, 
or  construction  of  such  roads  or  lanes  for  use 
by,  passenger  buses  or  high-occupancy 
vehicles  (HOV); 

(iii)  Employer-based  transportation 
management  plans,  including  incentives; 

(iv)  Trip-reduction  ordinances; 

(v)  Traffic  flow  Improvement  programs  that 
achieve  emission  reductions; 

(vi)  Fringe  and  transportation  corridor 
parking  facilities  serving  multiple-occupancy 
vehicle  programs  or  transit  service; 

(vli)  Programs  to  limit  or  restrict  vehicle 
use  in  downtown  areas  or  other  areas  of 
emission  concentration  particularly  during 
periods  of  peak  use; 

(vili)  Pre^rams  for  the  provision  of  all 
forms  of  hi^-occupancy,  shared-ride 
services; 

(ix)  Programs  to  limit  portions  of  road 
surfaces  or  certain  sections  of  the 
metropolitan  area  to  the  use  of  non- 
motorized  vehicles  or  pedestrian  use,  both  as 
to  time  and  place; 


(x)  Programs  for  secure  bicycle  storage 
fodlities  and  other  facilities,  including 
bicycle  lanes,  for  the  convenience  and 
protection  of  bicyclists,  in  both  public  and 
private  areas; 

(xi)  Programs  to  control  extended  idling  of 
vehicles; 

(xii)  Excluded  by  ISTEA; 

(xiii)  Bmployer^sponsored  programs  to 
permit  flexible  woric  schedules; 

(xiv)  Programs  and  ordinances  to  facilitate 
non-autom^ile  travel,  provision  and 
utilization  of  mass  transit,  and  to  generally 
reduce  the  need  for  single-occupant  vehicle 
travel,  as  part  of  transportation  planning  and 
development  efforts  of  a  locality,  including 
progra^  and  ordinances  applicable  to  new 
shopping  centers,  special  events,  and  other 
centers  of  vehicle  activity; 

(xv)  Programs  for  new  construction  and 
major  reconstructions  of  paths,  tracks  w 
areas  solely  for  the  use  by  pedestrian  or  other 
non-motorized  means  of  transpeurtation  when 
economically  feasible  and  in  the  public 
interest.  For  purposes  of  this  clause,  the 
Administrator  shall  also  consult  with  the 
Secretary  of  the  Interior. 

(xvi)  deluded  by  ISTEA. 

3.  Bicycle  and  Pedestrian  Facilities  and 
Programs 

Bicycle  and  predestrian  facilities  and 
programs  are  included  as  a  TCM  in  Section 
108  of  the  CAAA  (ix,  x,  xiv  and  xv  above). 

In  addition,  the  ISTEA  makes  specific 
mention  of  the  eligibility  of  bic^le  and 
pedestrian  facilities  and  programs  under 
CMAQ  (see  23  U.S.C.  217  (a)(d)).  Included  as 
eligible  projects  are; 

•  Construction  of  bicycle  and  pedestrian 
facilities, 

•  Nonconstruction  projects  related  to  safe 
bicycle  use,  and 

•  Establishment  and  funding  of  State 
bicycle/pedestrian  coordinator  positions,  as 
established  in  the  ISTEA.  for  promoting  and 
facilitating  the  increased  use  of  non- 
motorized  modes  of  transportation.  This 
includes  public  education,  promotional,  and 
safety  programs  for  using  such  facilities. 

4.  Management  Systems 

The  ISTEA  requires  that  6  management 
systems  be  established  and  implemented  (see 
23  U.S.C  303  (aMg)).  Projects  required  to 
develop  and  establish  3  of  these  management 
systems  (traffic  congestion,  public 
transportation  facilities  and  equipment,  and 
intermodal  transportation  facilities  and 
systems),  as  well  as  implementation  of 
projects  contained  in  them,  are  eligible  for 
CMAQ  funds  where  it  can  be  demonstrated 
that  they  are  likely  to  contribute  to  the 
attainment  of  a  NAAQS. 

5.  Traffic  Monitoring.  Management  and 
Control  Operations 

The  ISTEA  also  requires  States  to  design 
and  effect  a  traffic  monitemng  s)rstem  for 
highways  and  public  transportation  facilities 
and  equipment  (see  23  U.S.C.  303(b)(g)).  Note 
that  the  interim  Guidance  of  February  20 
allowed  operating  expenses  as  an  eligible 
CMAQ  activity,  provided  that  the  operations 
contribute  to  achievement  of  a  NAAQS  and 
previous  funding  is  not  displaced.  Under  this 
guidance  operating  expenses  for  traffic 


monitoring,  management  or  control,  where 
they  can  be  shown  to  have  air  quality 
benefits,  are  eligible  tor  CMAQ  fonding,  and 
as  previously  required,  the  expenses  must  be 
incurred  from  new  or  additioM  services. 
However,  the  operating  expenses  are  now 
eligible  only  for  a  period  of  2  years  from  the 
inception  of  the  additional  service.  It  should 
be  noted  that  operating  expenses  for  traffic 
management  and  control  services  are  eligible 
under  the  Surface  Transportation  Program 
(STP)  and  that  ISTEA  provide  flexibility  to 
transfer  other  funding  sources  to  STP  if 
additional  operating  expenses  are  needed  for 
traffic  management  systems.  Capital  expenses 
for  air  quality-related  focilities  and  programs 
are  still  eligible  where  it  can  be  shown  that 
they  will  contribute  to  attainment  of  a 
NAAQS. 

The  reason  for  this  is  to  use  the  CMAQ 
Program  to  gain  the  maximum  reductions  in 
emi^ions  through  new  initiatives  rather  than 
through  funding  ongoing  expenses  that 
maintain  the  status  quo.  Similar  guidance  on 
the  eligibility  of  operating  expenses  for 
transit  and  for  Inspection  and  Maintenance 
(I/M)  Programs  has  also  been  developed  (see 
below).  The  same  reasoning  describe  above 
applies  to  these  areas  as  well,  and  to 
establish  a  consistent  policy,  operating 
expenses  to  manage  and  control  traffic  are 
eligible  under  CMAQ  only  for  the  first  2 
years  after  start-up  of  a  new  traffic  operations 
project. 

6.  Emission  I/M  Programs 

Emission  I/M  Programs  show  strong 

potential  for  improving  air  quality  and 
appear  to  be  a  good  use  of  CMAQ  funds.  To 
this  end,  construction  of  facilities  and 
purchase  of  equipment  for  1/M  stations  in 
test-only  networks  are  eligible.  Projects 
necessary  for  the  development  of  these  I/M 
programs  and  one-time  start-up  activities, 
such  as  updating  quality  assurance  software 
or  developing  a  mechanic  training 
curriculum,  are  also  eligible.  Operating 
expenses  are  eligible  for  CMAQ  funding,  but 
the  same  conditions  described  in  "Traffic 
Monitoring,  Management  and  Control 
Operations”  apply  here  as  well.  The  1/M 
services  must  be  new  or  additional  services, 
existing  funding  (including  Inspection  fees) 
should  not  be  displaced  and  operating 
expenses  are  only  eligible  for  2  years  for  the 
reasons  described  above. 

While  1/M  programs  show  strong  potential 
to  improve  air  quality,  implementation 
should  be  accomplished  through  a 
partnership  of  Federal,  State  and  local 
agencies  that  shows  the  most  promise  for 
success. 

7.  Transit  Projects 

Improved  public  transit  is  one  of  the  TCMs 
listed  in  section  108  of  the  CA^.  EPA's 
TCM  Information  Document  describes  a 
range  of  transit  Improvements  under  three 
broad  types  of  actions:  System/service 
expansions,  operational  improvements,  and 
demand/market  strategies.  The  emission 
reductions  achieved  with  any  of  these 
measures  can  vary  widely  depending  on 
project  specifics  as  well  as  the  existence  of 
policies  and  actions  that  promote  transit  use, 
such  as  transit-supportive  land  use  controls 
and  single-occupant  auto  disincentives. 
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In  general,  the  capital  coats  of  system/ 
service  expansions  are  eligible  fits'  CMAQ 
funding  bmuse  of  the  potential  for  attracting 
new  transit  riders  and  reducing  trips  by 
single-occupant  vehicles.  BxamplM  are;  new 
rail  systems  and  extensions,  new  roadwa3re  « 
reserved  lanes  on  existing  roads  for  exclusive 
hus/HOV  use.  and  capital  costs  of  initiating 
commuter  rail  or  ferry  service.  Capital 
fsofects  that  clearly  enhance  transit  service 
are  also  eligible,  such  as  new  stations, 
tenninals,  transit  malls,  intermodal  transfer 
facilities,  and  track  and  signalization 
improvements.  New  vriiicles  and  equipment 
na^ed  to  provide  the  enhanced  service  are 
also  eligible.  Park-and-ride  facilities  related 
to  transit  systems  are  eligible  for  CMAQ 
funding  since  they  generally  contribute  to 
ridesharing  and  transit  use.  It  should  be 
noted  for  these  i»ro}acts.  in  particular,  that  air 
quality  analysis  may  subsequently  be 
required  diuing  N^A  compliance  to  assure 
th^  no  localiz^  00  violations  are  likely  to 
occur  and  that  air  quality  conformity 
requirements  are  met. 

One-fior-one  vehicle  replacements  of  the 
existing  bus  or  rail  fleet,  including 
loctnnotives,  arc  since  ♦he  new 

vehicles  are  generally  more  reliable,  less 
polluting,  arid  make  transit  a  more  attractive 
option.  However,  the  decision  to  use  CMAQ 
funds  far  vehicle  replacements  should  be 
made  with  consideration  of  the  area's 
specific  pollution  problem  and  the  pro}ect's 
capacity  to  reduce  that  pollution.  For 
example,  new  buses  are  significantly  cleaner 
than  old  buses  with  respect  to  small 
particulates;  thus,  the  justification  is 
strongest  for  using  CK^Q  funds  for  bus 
replacements  in  PM-10  nonattainmenl  areas. 
One-for-one  replacement  of  buses  is  also 
eligible  in  CO  and  ozone  nonattainment  areas 
but  much  smaller  emission  reductions  can  be 
expected  for  these  pollutants. 

In  general,  transit  operating  and 
maintenance  costs  are  not  el^ble  for  CMAQ 
funds  since  they  only  maintain  existing 
service.  In  limited  cases,  opmating  costs  for 
new  transit  service  are  eligible  far  CMAQ 
funding.  The  main  criterion  is  that  it  must  be 
for  new  service  which  supports  a  discrete, 
new  pit^ect  or  program  Imving  dociunented 
air  quality  benefits.  CMAQ  funds  cannot  be 
used  to  replace  existing  funding  sources  for 
transit  operations  and  cannot  be  used  to 
further  subsidize  existing  operations.  The 
intent  is  to  assist  in  the  start-up  of  various 
transit  supply  and  travel  demand 
management  measures  linked  to  transit 
which  have  been  ^leciBcally  designed  to 
reduce  mobile  source  emissions.  As 
discussed  in  the  preceding  sections,  transit 
operating  costs  meeting  the  above  criteria  are 
eligibie  fw  a  maximum  of  two  3raar8. 
Ex^ples  of  eligible  costs  are:  new  transit 
service  to  a  majm  employer  in  support  of  an 
employer  trip  reduction  program;  new  bus 
service  in  a  community  whi^  presently 
ladu  adequate  transit  service;  or  new  transit 
service  initiated  on  a  HOV  facility. 

The  TCM  Information  Docummit  discusses 
a  number  of  transit  system  operational 
improvements  and  marketing  strategies 
which  can  lead  to  modest  amission 
reductions,  e.g.,  improving  trartsfer  policies 
and  removal  of  on-street  parking.  Their 


mention  in  the  TCM  document  should  not  be 
taken  to  mean  that  they  are  eligible  for  the 
CMAQ  Progrun  or  even  that  they  are 
improvements  which  typically  receive 
Federal  funding  assistance.  For  the  most  part, 
these  are  policiM  or  actions  which  evolve 
from  local  planning  in  an  effmt  to  make  the 
most  efficient  use  of  existing  resources. 

While  they  are  not  discrete  projects  or 
programs  which  receive  Federal  assistance, 
these  types  of  operational  improvements 
should  not  be  ovnriooked  in  local  air  quality 
planning  particularly  since  they  have  the 
potential  for  reducing  emissions  at  very  little 
or  no  additional  cost. 

8.  Highway  and  Transit  Maintenance  and 
Reconstruction  Projects 

Routine  maintenance  projects  are  ineligible 
for  CMAQ  funding.  As  above,  routine 
maintenance  on  existing  facilities  maintains 
the  existing  levels  of  hi^way  end  transit 
service,  and  thoefore  maintains  existing 
ambient  air  quality  levels.  Accordingly, 
progress  toward  the  NAAQS  is  not  a^ieved. 
Funding  most  simple  reconstruction  only 
serves  to  bring  existing  facilities  back  to 
acceptable  levels  of  service.  Other  funding 
sources,  like  the  STP  funds,  exist  for 
reconstruction  activities.  Replacement  in 
kind  of  track  or  other  equipment, 
reconstruction  of  bridges,  stations  and  other 
facilities,  and  repaving  or  repairing  roads  that 
do  not  improve  air  qu^ity  through  upgraded 
levels  of  service  are  ineligibile. 

9.  Planning  and  Air  Quality  Monitoring 
Projects 

Project  planning  or  other  development 
activities  that  lead  directly  to  ccmstruction  of 
facilities  ot  new  services  and  programs  that 
will  have  an  air  quality  benefit,  such  as 
preliminary  engineering  or  alternatives 
analysis  for  transportation/air  quality 
projects  are  eligible.  Also  included  are 
studies  for  the  preparation  of  environmental 
or  NEPA  documents  and  related 
transportation/air  quality  project 
development  activities.  Pioje^  development 
studies  would  include  planning  directly 
related  to  a  TCM  or  feasibility/developmental 
studies  for  any  other  eligible  pn^ect  or 
program.  In  t^  event  that  air  quality 
monitoring  is  necessary  to  determine  the  air 
quality  impacts  of  a  (woposed  (Hoject,  which 
is  eligible  for  CMAQ  funding,  the  costs  of 
that  monitoring  are  also  eligible. 

General  planning  activities,  such  as 
economic  or  demo^phic  studies,  that  do 
not  directly  propose  or  suppol  a 
transportatkWair  quality  pn^ect  are  too  far 
rentored  from  proj^  dwelopment  to  assure 
realizaticm  of  any  emissicm  r^uctions. 
Preparation  of  hffiPA  or  other  enviroxunental 
documents  that  are  not  related  to  a 
transportation  project  to  improve  air  Quality 
is  also  ineligible.  Such  activities  should  be 
funded  with  other  api»opriate  title  23  or 
Federal  Transit  Act  fonds. 

Region-  or  area-wide  air  quality  monitoring 
is  not  eligible  because  such  pn^ects  do  nor 
themselves  yield  air  quality  improvements 
nor  do  they  lead  dire^ly  to  projects  that 
Mpould  yield  air  quality  mnefits.  Air  quality 
monitc^ng  is  normally  a  State  air  quality 
agency  responsildlity  which  is  fonmd  under 
section  105  of  the  Clean  Air  Act.  If  the  MPO 


or  State  chooses,  air  quality  monitoring  could 
also  be  funded  as  a  transportation  planning 
activity  and  appropriate  title  23  or  Federal 
Transit  Act  frinds  used.  However,  it  should 
be  noted  that  regional  air  quality  monitoring 
is  subject  to  EPA  guidance  on  siting  and 
quality  assurance. 

10.  Public/Private  Initiatives 

The  CMAQ  program  may  be  used  to  fund 
projects  or  programs  that  are  owned, 
operated  or  \mder  the  primary  control  of  the 
public  sector,  including  public/private  joint 
ventures.  A  State  may  use  CMAQ  funds  for 
initiatives  that  are  privately  owned  and/or 
operated,  including  effi)rts  developed  and 
Implemented  by  Transportation  Management 
Associations,  as  long  as  the  activity  is  one 
which:  (1)  Normally  is  a  public  sector 
responsibility  (such  as  findlity  development 
for  enhanced  1^4  programs  in  test-only 
networks),  (2)  private  oumership  or  operation 
is  shown  to  be  cost-effective,  and  (3)  the  State 
is  responsible  for  protecting  the  public 
interest  and  public  investment  inherent  in 
the  use  of  Federal  funds. 

Activities  which  are  the  mandated 
responsibility  of  the  private  sector  under  the 
Qean  Air  Act,  such  as  vapor  recovery 
systems  at  gas  stations  for  example,  are  not 
eligible.  Implementation  of  «nplo]rer  trip 
reduction  programs,  required  f^  severe  and 
extreme  ozone  nonattainment  areas,  are  also 
a  private  responsibility,  but  general  program 
assistance  to  employers  to  hdp  them  plm 
and  promote  these  {HOgrams  are  eligible. 
Further  public  assistance  to  suppcnt  trip 
reduction  programs  in  the  form  of  new  or 
redirected  public  transportatitm  services  are 
also  eligible. 

11.  Limitation  on  Construction  of  Single- 
Occupant  Vehicle  Capacity 

Construction  projects  which  will  add  new 
capacity  for  sin^e-occupant  vehicles  are  not 
eligibie  under  this  program  unless  the  project 
consists  of  a  HOV  facility  only  available  to 
single-occupant  vehicles  at  off-peak  travel 
times.  For  purposes  of  this  program, 
construction  of  added  capadty  for  single¬ 
occupant  vehicles  means  the  addition  of 
general  purpose  through  lanes  to  an  existing 
fadiity,  which  are  not  HOV  lanes,  or  a  . 
highway  on  rrew  locatkm. 

12.  Other  Eligible  Transportation  Projects 
and  Programs 

Other  transportation  projects  and 
programs,  even  if  they  are  tx>t  included 
under  one  of  the  categories  above  may  also 
be  funded  under  CMAQ.  irmovative  activities 
based  on  prmnising  technologies  arul  feasible 
approaches  to  improve  air  qt^ty  will  also 
be  considered  for  funding.  This  would 
include  such  ventures  as  new  efforts  to 
identify  and  improve  the  onissions  of  gross 
emitters,  vanpooling  programs,  planning  and 
development  of  parking  management 
programs,  and  inferential  treatment  for 
bigh-occupaucy  vehicles.  Like  all  proposals, 
the  State  must  fHovide  documenWion  of  air 
quality  benefits,  and  FTA/FHWA,  in 
consultation  with  EPA.  must  be  satisfied  that 
the  project  or  program  will  help  attain  a 
NAAQS. 
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B.  Levels  of  Analysis 
Decisions  regarding  the  level  and  type  of 
air  quality  analysis,  as  well  as  the  crraibility 
of  its  results,  are  left  to  FTA  and  FWHA  Held 
staff,  in  consultation  with  BP  A.  Across  the 
country.  State  and  local  transportation/air 
quality  agencies  have  different  approaches, 
analytical  capabilities  and  technical  expertise 
with  respect  to  such  analysis.  At  the  national 
level,  it  is  not  feasible  to  specify  a  single 
method  of  anal3rsis  that  would  be  applicable 
in  all  cases. 

While  no  method  is  specified,  every  effort 
must  be  taken  to  ensure  that  determinations 
of  air  quality  benefits  are  credible  and  based 
on  a  reproducible  and  logical  analytical 
procedure  that  will  yield  quantitative  results 
of  emission  reductions.  In  subsection  VI.A.  of 
this  guidance.  States  are  required  to  submit 
annual  reports  providing  estimates  of 
emission  reductions  for  the  CMAQ  Program. 
Analysis  of  air  quality  benefits  for  individual 
project  proposals  will  assist  preparation  of 
the  annual  reports.  It  also  ai^  in  the  CMAQ 
project  selection  process.  Of  course,  if  an  air 
quality  analysis  has  been  done  for  other 
reasons,  it  may  also  be  used  for  this  purpose. 

Although  quantitative  analysis  of  air 
quaiity  impacts  is  required  whenever 
possible,  some  highway  and  transit 
improvements  may  not  lend  themselves  to 
rigorous  quantitative  analysis  because  of  the 
si»  or  scope  of  the  project  or  because 
practical  experience  is  lacking  to  adequately 
analyze  the  project  In  these  cases,  a 
qualitative  assessment  based  on  a  reasoned 
and  logical  examination  of  how  the  project  or 
program  will  decrease  emissions  and 
contribute  to  attainment  of  a  NAAQS  is 
appropriate  and  acceptable. 

In  some  instances  the  appropriate  focus  of 
the  analysis  will  not  be  the  sp^fic  proposal 
submitt^  for  CMAQ  funding.  In  cases  where 
CMAQ  fimds  are  to  be  used  for  planning 
studies,  for  example,  the  analysis  should 
focus  on  the  proj^  emanating  from  the 
planning.  In  these  cases,  relat^  projects 
should  grouped  and  the  air  quality 
benefits  determined  together. 

In  other  situations,  the  appropriate 
analytical  focus  will  be  to  exanoine  the 
impacts  of  more  comprehensive  strategies  to 
improve  air  quality  by  grouping  TCMs.  A 
stategy  to  reduce  reliance  on  single-occupant 
vehicles  in  a  travel  corridor,  for  example, 
could  include  transit  improvements  coupled 
with  demand  management  The  benefits  of 
such  a  strategy  should  be  evaluated  together 
rather  than  as  separate  projects.  Transit 
improvements,  ildesharing  programs  or  other 
TC^  affecting  an  entire  i^oq  may  be  best 
analyzed  in  this  fashion. 

C.  Responsibility  for  Project  Management  and 
Final  Eligibility  Decisions 

Either  the  local  FTA  or  FHWA  office  will 
be  responsible  for  project  management  In 
cases  where  the  proje^  is  clearly  related  to 
transit,  FTA  will  manage  the  project 
Similarly,  highway  projects  t^t  improve  air 
quality  through  traffic  operational 
toprovements  would  be  managed  by  FHWA. 
For  projects  that  Include  both  highway  and 
transit  elements,  such  as  park  and  ride  lots 
and  intermodal  projects,  the  managing 
agency  will  be  decided  on  case-by-case  basis. 


Follovdng  initial  review  by  the  managing 
agency  and  consultation  with  EPA,  the 
managing  agency  makes  the  final 
deterr^ation  on  whether  the  project  or 
program  is  likely  to  contribute  to  attainment 
of  a  NAAQS  and  is  eligible  for  CMAQ 
funding. 

Vii  Coordination  With  EPA 
As  noted  in  the  February  20  interim 
guidance,  the  FTA  and  FHWA  Regional 
Offices  should  establish  a  consultation  and 
coordination  process  with  their  respective 
EPA  Regional  Offices  for  review  of  CMAQ 
funding  proposals.  EPA  review  is  critical  to 
assist  the  determination  of  whether  a  project 
will  have  air  quality  benefits  and  to  asstue 
that  the  most  effective  projects  and  programs 
are  approved  for  CMAQ  frinding. 

At  the  same  time,  the  consultation  process 
should  be  developed  with  the  urgency  of 
improving  air  qudity  and  keeping  the  CAAA 
attainment  schedules  in  mind.  A  process 
should  be  established  for  timely  review  and 
handling  of  CMAQ  funding  proposals.  Also, 
a  project  category  list  should  be  developed 
for  expedited  funding  under  CMAQ  without 
further  review.  As  EPA  will  evaluate  all 
TCMs  in  an  approved  SIP  for  the  conformity 
determination,  they  can  be  included  on  such 
a  list 

VI.  MPO  and  State  Authority/Req>onsibility 
A.  Annual  Reports 

To  assist  in  meeting  statutory  obligations, 
States  are  required  to  prepare  annual  reports 
for  FTA,  FHWA  and  the  general  public  that 
specifies  how  CMAQ  funds  have  been  spent 
and  what  the  air  quality  benefits  are  expected 
to  be.  Annual  reporting  will  serve  to 
minimize  funding  questionable  activities 
under  CMAQ,  and  appropriately  makes  the 
States  and  local  agencies  accountable  to  the 
general  public.  Also,  an  annual  report  would 
enable  I^A  and  FHWA  to  be  responsive  to 
the  Congress  on  the  utilization  of  the  funds. 

This  report  should  be  provided  by  the  first 
day  of  February  following  the  end  of  the 
previous  Federal  fiscal  year  (September  30) 
and  cover  all  CMAQ  obligations  for  that 
fiscal  year.  The  report  should  Include: 

1.  A  list  of  projects  funded  under  CMAQ, 
best  categorized  by  one  of  the  following  six 
project  types: 

•  Transit:  construction,  equipment  or 
operating  expenses  for  new  and  improved 
services,  and  parking  for  transit  services,  etc. 

•  Other  sh^d-ride:  vanpool  and  carpool 
programs,  and  parking  for  shared-ride 
services,  etc. 

•  Highway/road:  traffic  management  and 
control  services,  signalization  projects, 
intersection  improvements,  and  construction 
or  dedication  of  HOV  lanes,  etc. 

•  Demand  management:  employer  trip 
reduction  programs,  transportation 
management  plans,  flexible  work  schedule 
programs,  vehicle  restriction  programs,  etc. 

•  PedestrianAiike:  trails,  storage  facilities, 
promotional  activities,  etc 

•  I/M  and  other  TCMs  (not  covered  by  the 
above  categories). 

Project  planning  and  other  developmental 
activities,  eligible  under  CMAQ,  should  be 
categoriz^  the  same  way  as  the  project  or 
program  they  support. 


2.  The  amount  of  CMAQ  funds  obligated 
for  the  year,  disaggregated  by  the  type  of 
project  listed  above;  and 

3.  A  tabulation  of  the  estimated  air  quality 
benefits  for  the  year  summed  from  project- 
level  analyses  and  expressed  as  reduc^ns  of 
ozone  precursors  (volatile  organic 
compounds  and  nitrogen  oxides).  CO,  or  PM- 
10.  These  reductions  should  be  expressed  as 
kilograms  per  day  removed  from  the 
atmosphere.  This  information  will  be 
important  to  monitoring  and  reporting  to 
Congress  on  CMAQ  Pn^ram  effectiveness. 

B.  Fund  Allocation  and  Project  Selection 
According  to  the  ISTEA  legislation,  CMAQ 
funds  are  apportioned  to  the  States  based  on 
the  severity  of  their  ozone  pollution  and  the 
number  of  people  affected  by  it.  Additional 
funds  are  apportioned  if  a  nonattainment 
area  for  ozone  is  classified  as  nonattainment 
for  CO  as  well  Bach  State  is  guaranteed  a 
minimum  of  0.5  percent  of  the  total  yearly 
apportionment  even  if  it  has  no 
nonattainment  areas. 

A  State's  apportionment  can  change  from 
year-to-year.  As  some  areas  come  into 
attainment,  or  as  some  areas  whose  air 
quality  gets  worse  are  classified  as 
nonattainment,  the  distribution  of  the  total 
yearly  apportionment  will  change,  affecting 
each  State’s  apportionment  to  some  degree. 
Further,  EPA  can  adjust  the  boundaries  of  a 
nonattainment  area  which  will  in  turn  affect 
the  number  of  people  in  the  area  and  shift 
the  distribution  as  well. 

Despite  the  statutory  formula  for 
determining  the  apportionment  amount,  the 
State  can  use  its  C^AQ  funds  in  any  ozone, 
CO  or  PM-10  (under  certain  conditions) 
nonattainment  area.  It  is  under  no  statutory 
obligation  to  suballocate  CMAQ  funds  in  the 
same  way  as  they  were  apportioned.  States 
may  retain  funds  for  use  in  specific 
nonattainment  areas  or  fond  CMAQ  projects 
on  a  case-by-case  basis.  We  suggest,  however, 
that  the  State  consult  with  affected  MPOs  to 
determine  CMAQ  priorities  and  allocate 
funds  accordingly. 

The  decision  over  which  projects  and 
programs  to  fond  under  ChLAQ  should  be 
made  through  a  cooperative  process 
involving  the  State  departments  of 
transportation,  affected  MPOs,  and  State  and 
local  air  quality  agencies.  This  process  se^es 
to  develop  a  pool  of  potential  CMAQ  projects 
to  be  considered  for  funding  in  a  State’s 
nonattainment  areas.  The  programming  of 
CMAQ  projects  should  follow  the  proo^ures 
for  TIP  development  and  project  selection 
noted  below. 

Projects  to  be  fonded  with  CMAQ  funds 
must  be  included  in  the  TIPs  that  are 
developed  by  the  MPOs  in  cooperation  with 
the  State  and  transit  operators.  Under  the 
metropolitan  planning  interim  guidance  of 
April  6, 1992,  TIPs  must  contain  a  priority 
list  of  projects  to  be  carried  out  in  the  3-year 
period  following  adoption.  For  projects 
targeting  CMAQ  funds,  priority  in  the  TIP 
should  to  based  on  the  projects’  estimated  air 
quality  benefits. 

Since  the  TIPs  must  to  consistent  with 
available  funding,  it  is  important  that  the 
State  advise  the  MPOs  of  its  proposed 
approach  to  utilize  CMAQ  funds  in  a  timely 
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nuuurar.  Once  CMAQ  pn^ecU  are  included 
in  a  TIP  (approved  the  MPO  and  the 
Governor,  and  included  in  a  FHWA/PTA* 
approved  statewide  transportation 
improvement  program),  they  may  be  selected 
for  implementation  in  accordance  with  the 
specified  project  selection  procedures.  In 
transportation  management  areas,  CMAQ 
proje^  would  be  selected  for 
implementation  from  the  approved  TIP  by 
the  MPO  in  consultation  with  the  State.  In  all 
other  areas  CMAQ  prefects  would  be  selected 
frtxn  the  approved  TIP  by  the  State  in 
cooperation  with  the  MTO. 

Vn.  Slates  That  Are  in  Attainment 
States  that  do  not  have  any  ozone  and  CO 
nonattainment  areas,  which  meet  the 
nonattainment  classifications  contained  in 
the  CAAA,  may  use  their  funds  for  any 
eligible  projects  under  the  STP.  We  would 
encourage  any  of  these  States  which  also 
have  PM-10  nonattainment  areas,  and  those 
that  achieve  attainment  of  ozone  and  GO 
standards  in  the  future,  but  still  have  PM-10 
nonattainment  areas,  to  give  priority  to  the 
use  of  these  funds  for  projects  and  programs 
that  contribute  to  attainment  of  the  PM-10 
standard.  This  priority  should  be  given  only 
if  mobile  sources  are  considered  major 
contributors  of  such  nonattainment. 

For  States  that  are  in  attainment  or  achieve 
attainment  of  tran^xNlation-related  NAAQS, 
we  would  further  encourage  them  to  give 
priority  to  the  use  of  CMAQ  program  funds 
for  the  development  of  congestion 
management  systems,  public  transportation 
facilities  and  equipment,  and  intermodal 
fodlities  and  systems,  as  well  as  the 
implementation  of  projects  and  programs 
pr^uced  by  those  systems. 

VIU.  Farther  Infisnaation 
If  you  have  any  questions  on  the  CMAQ 
program  or  this  guidance,  please  contact 
james  M.  Shrouds  at  (202)  365-2074,  Michael 
).  Savonls  at  (202)  366-2080  or  Abbe  Mamer 
at  (202)  366-4317. 

Anthony  R.  Kane 
Robert  H.  McManus 
2  Attachments 

Attachments  not  available  fw  pidilicatum 
Attachment  «1  is  23  U.S.C  120. 

Attadunent  *2  is  Section  1008  of  the 
Infeimodal  Surface  Transportation  Efficiency 
Act  of  1991,  Pub.  L.  102-240, 105  Stat.  1914. 

MEMORANDUM 


Date:  June  15, 1992. 

Reply  to  Attn  of:  HEP-41/}ffiP-32. 

Sub)^:  Infoanation:  Congestion  Mitigation 
and  Air  Quality  (CMAQ)  Improvement 
Program  and  l^nsportation  Enhancement 
Activities. 

From:  Director,  Office  of  Environment  and 
Planning. 

To:  R^onal  Federal  Highway 
Administrators;  Federal  l^ds  Highway 
Program  Administrator. 

Implementation  of  two  of  the  new  areas 

under  the  Intermodal  Surface  Transportation 


Efficiency  Act  (ISTEA)  have  created  some 
concern  at  Headquarters.  The  CMAQ 
Improvement  Program  and  Traxuportation 
Enhancement  Activities  (under  tto  Surface 
Transportation  Program)  have  shown  rather 
slow  rates  of  obligation  to  date.  These 
activities  represent  completely  new  areas  for 
FHWA,  and  some  planning  to  determine  how 
best  to  use  these  funds  is  not  only  expected, 
but  desirable. 

Our  concern,  however,  is  that  States  may 
also  be  slow  to  obligate  these  funds  because 
of  uncertainties  over  project  eligibility  and 
program  structure.  We  need  to  address  these 
uncertainties  and  remove  the  bottlenecks  that 
may  be  interfering  with  the  successful 
implementation  of  these  programs. 


CMAQ 


Interim  guidance  on  the  CMAQ  program 
was  sent  out  on  February  20.  Still  eligibility 
questions  have  continu^  to  arise,  most 
recently  at  a  May  20  conference  call  with 
Regional  Planning  and  Program  Directors. 
Thlm  questions  seem  to  be  hindering 
program  implementation.  We  need  to  insure 
that  State  Departments  of  Transportation 
(DOT)  ore  folly  aware  of  our  positions  on 
proje^  eligibility  and  what  is  required  under 
the  ISTEA.  Headquarters  staff  have  already 

Erovided  the  most  up-to^iate  information  we 
ave,  and  further  guidance  on  project 
eligibility  and  procedures  for  coordination 
wiffi  the  Federal  Transit  Administration 
(FTA)  are  being  developed.  These  will  be 
disseminated  as  soon  possible. 

In  the  interim,  the  divisions  and  regions 
should  exercise  their  best  judgement  in 
making  eligibility  calls  while  keeping  in 


mind  the  purpose  of  the  CMAQ  program — to 
fond  projects  and  programs  that  will 
contribute  to  attainment  of  National  Ambient 
Air  Quality  Standards  for  ozone  and  carbon 
monoxide.  The  interim  guidance  of  February 
20  and  previous  discussions  with 
Headquarters  will  further  serve  to  direct  your 
decisions.  It  would  be  prudent  to  avoid 
making  long-term  omunitments,  such  as 
funding  operating  expenses  or  capital 
projects  that  will  extend  far  into  the  future, 
because  final  guidance  may  contradict  some 
of  these  eligibility  decisions. 

You  should  be  aware  that  the  continuing 
development  of  State  implementation  Plans 
may  also  play  a  role  in  the  slow  oblimtion 
rate  for  CMAQ.  Some  States  seem  to  tie 
waiting  for  their  plans  to  more  folly  develop 
before  expending  these  funds.  In  that  1992 
CMAQ  funds  do  not  lapse  for  4  ]rear8,  this 
poses  no  significant  threat  to  their  funding 
and  is  within  their  prerogative. 


Transportation  Enhancement  Activities 
The  April  24  memorandum  on 
transportation  enhancement  activities 
provided  guidelines  for  determining  which 
activities  qualified  as  transportation 
enhancements.  Nevertheless,  many  State 
DOTS  are  grappling  with  enhancement 
proposals  that  are  not  definitively  addressed 
by  these  guidelines.  Some  srich  proposals 
appear  to  qualify  as  transportation 
enhancements,  but  some  State  DOTs  are 
unsure  how  these  initial  proposals  will  rank 


against  transportation  enhancement 
proposals  that  materialize  as  a  broader  group 
of  interested  parties  seek  to  become  Involved 
In  the  Surface  Transportation  Program.  State 
DOTS  therefore  find  themselves  in  the 
position  of  balancing  the  immediate 
obligation  of  funds  for  transportation 
enhmeement  activities  against  taking  the 
time  to  build  a  process  which  will  serve  them 
well  over  the  longer  term. 

Given  the  newness  of  the  transportation 
enhancement  concept  and  the  number  of 
interested  outside  p^es,  one  strategy  that 
States  should  seriously  consider  is  to  develop 
separate  short-term  and  longer-tmm 
approaches.  Over  the  short  term  (the 
remainder  of  FY  92  and  the  beginning  of  FY 
93),  State  DOTs  could  concentrate  on 
incorporating  clearly  qualifying 
transportation  enhancement  measures  into 
transportation  {mijects  that  are  currently  in 
the  project  development  pipeline  and  on 
advancing  proposals  for  stand-alone  projects 
which  have  indisputable  merits.  At  the  same 
time.  State  DOTs  would  be  well-advised  to 
inunediately  begin  developing  a  longer  term 
process  for  identifying  candidate 
transportation  enbanrament  [woposals  and 
for  selecting  which  proposals  vrill  be  funded. 
In  developing  the  longer  term  process.  State 
DOTs  sbcmld  consult  with  interested  outside 
parties.  Once  developed.  State  DOTs  should 
widely  publicize  the  process  in  a  way  that 
interested  members  of  the  public  can  easily 
understand. 

A  fsw  State  DOTs  have  made  substantial 
progress  in  developing  strategies  for 
implementing  transportation  enhancement 
activities.  One  State  is  establishing  an 
interagency  committee  to  screen 
enhancement  proposals  using  published 
critoria  and  to  advise  the  DOT  Secretary  of 
which  proposals  merit  advancement 
Another  State  DOT  has  decided  to  reserve 
some  of  the  transportation  enhancement 
funds  for  upgrading  its  own  projects  and  will 
conduct  a  grant  competition  for  the 
remaining  funds.  We  will  provide  you  with 
specifics  as  these  processes  are  findized  and 
the  State  DOTs  are  willing  to  share  the 
information. 

Requested  Followup 

In  order  to  relieve  the  uncertainties  that 
may  be  interfering  with  the  successful 
implementation  of  both  the  CMAQ  program 
and  transportation  enhancement  activities, 
we  ask  that  Division  Administrators  meet 
with  State  DOTs  as  soon  as  possible  to  clarify 
any  misunderstandings  that  exist  The  FTA 
regional  representatives  should  be  invited  to 
participate  in  these  meetings  because  of  the 
significant  role  they  play  in  transportation 
enhancement  activities  and  the  CMAQ 
program. 

If  you  need  further  information  on  these 
matters,  contact  the  following  members  of  my 
staff:  a^Q:  James  Shrouds,  HEP-41  (202- 
366-2074),  or  Enhancements:  Fred  SkMr, 
HEP-32  (202-366-2058). 

Kevin  E.  Heanue 
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Federal  TirwMtt  AdtadiiiatntkHt 
)uly  30. 1992. 

Dear  Colleagiie:  This  is  a  followup  letter  to 
one  we  sent  you  on  March  19  on  the  general 
subject  of  administrative  procedures  to  be 
followed  when  Federal  highway  assistance  Is 
used  for  mass  transit  proje^,  m  tnmsit  funds 
are  used  for  highway  projects.  Both  of  these 
new  options  are  authorial  under  the 
Intermodal  Surfoce  Transportation  Efficiency 
Actofl991(lSTBA). 

The  March  19  letter  primarily  concerned 
itself  with  the  Surface  Transportation 
Program  (STP)  of  the  highway  title,  as  well 
as  the  Se^ion  9  Program  of  the  transit  title. 

This  letter,  in  an  attachment,  addresses  the 
procedures  that  will  be  used  when 
transferring  funds  to  or  from  a  highway 
program  tlut  is  a  companion  of  the  SIT, 
namely,  the  Congestion  Mitigation  and  Air 
Quality  Improvement  Program  (CMAQ), 

While  generally  similar  to  the  procedures 
outlin^  in  our  March  19  letter,  there  are 
some  difference,  especially  with  respect  to 
project  eligibility. 

A  second  attadunent  to  this  letter,  an 
internal  memorandum  to  the  field  staff  of 
both  the  Federal  Highway  Administration 
(FHWA)  and  the  Federal  Transit 
Administration  (FTA),  outlines  accounting 
procedures  that  will  te  used  by  our 
respective  agencies  for  the  fisctd  management 
of  transit  projects  financed  by  highway 
funds,  eitiier  STP  or  CMAQ  in  o^n. 

It  is  expected  that  whatever  the  origin  of 
the  Federal  funds  involved,  FTA  will  manage 
projects  that  ate  cleariy  transit  in  nature  (e.g.. 
the  purchase  of  transit  vehicles,  the 
construction  of  transit  fecilities,  etc.),  while 
FHWA  will  mana^  projects  that  improve 
general  road  traf&  and  conditions. 

Questions  have  arisen,  however,  about 
which  agency  will  manage  projects  of  an 
intermodal  nature.  Dedsioiis  on  these  will  be 
made  on  a  case-bysnse  basis.  Sponsors  of 
such  intermodal  projects  should  contact  their 
field  offices,  both  FTA  and  FHWA,  as  quickly 
as  possible  in  the  project  development 
process.  If  at  all  pmsible,  any  preference  that 
the  project  spon^  has  will  be  honored. 

At  this  point  In  the  implementation  of  the 
fSTBA,  we  would  like  to  express  our 
appreciation  for  both  the  enthusiasm,  and  the 
patience,  that  we  are  finding  among  our 
grantees.  The  ISTEA  is  not  just  axukher 
reauthorization  of  two  Federal  assistance 
programs;  it  represents  a  major  milestone  in 
the  partnership  between  Federal,  State,  and 
local  interests  on  questions  of  transportation. 

Sincerely  yours, 

Brian  W.  Qymer, 

Administrator,  Federal  Transit 
Administration. 

Thcunas  D.  Larson, 

Administrator,  Federal  Highway 
Administration. 

2  Enclosures. 

Transfer  Procedures  for  Use  of  Title  23 
Congestion  Mitigatioa  and  Ak  Quality 
(CMAQ)  Improvement  Program  Funds  Csr 
Transit  Prejimts  and  Programs 

Funds  from  the  CMAQ  improvement 
Program  can  be  used  for  transportation 


projects  and  programs  (for  simplicity  referred 
to  as  "projects'*  hi  these  procedures)  that  will 
lead  to  attainment  of  National  Ambient  Air 
Quality  Standards  (NAAC^).  Hie  interim 
guidaiioe  of  February  20  in  combination  with 
questions  and  ans%vers  on  the  Federal 
Electronic  Bulletin  Board  System  serve  as  the 
most  current  guide  to  what  projects  are 
eligible  for  C^Q  funding.  Additional 
guidance  is  being  develop^  and  will  be 
issued  as  soon  as  possible.  The  CMAQ  funds 
may  be  used  for  either  highway  or  traiuit 
prefects.  This  paper  outlines  t^  steps  which 
are  to  be  taken  in  order  to  use  these  funds 
for  a  transit  project 

Transportation  Improvement  Program  (TIP) 
Development,  Project  Selection  and 
Conformity  Determinations 

A  transit  project  intended  to  use  CMAQ 
funds,  just  as  vdth  highway  projects,  must 
contrilMhs  to  the  attainment  of  the  NAAC^ 
as  defined  by  the  Intermodal  Surface 
Transportathm  Efficiency  Act  the  C3ean  Air 
Act  Amendments  of  1990  and  the  raidance 
referenced  above.  As  in  the  case  of  projects 
selected  to  use  Surface  Transportation 
Program  funds,  the  project  must  also  be 
included  in  a  conforming  Transportation 
Plan  and  TIP  developed  by  the  Metropolitan 
Planning  Organization  (MPO).  The  TV  must 
be  approved  by  the  MPO  and  the  Governor 
(or  designate).  Additionally,  projects  inside 
and  outside  ffie  metropolitan  areas  must  be 
included  in  the  State  Transportation 
Improvement  Program  (STIP).  The  STIP  is  to 
be  approved  by  tte  Seowtary  no  less 
frequently  than  biennially.  Projects  must 
then  be  selected  for  implementation  in 
accordance  with  the  requirements  of  section 
6  of  the  Federal  Transit  Act  and  sections  134 
and  13S  of  title  23.  United  States  Code. 

Once  the  project  is  selected  for 
implementation,  the  recipient  of  the  transit 
pit^ect  funds  (the  "Grantee”  as  determined 
by  State  and  local  officials)  completes  all 
necesswy  preliminary  steps.  This  Includes 
preparation  of  necessary  National 
Environmental  Policy  Act  documentation. 

Application 

The  (kantee  submits  a  pn^ect  application 
to  the  cognizant  Federal  Transit 
Administration  (FTA)  Regional  Office  which 
should  include  documentation  on  how  the 
project  will  improve  air  quality.  At  the  UnM 
of  the  application,  the  Grwtee  notifies  the 
State  thrt  it  has  submitted  an  application  to 
FTA  which  will  require  a  transfer. 

The  application  should  specify  under 
which  Federal  Traiuit  Act  section  the  funds 
will  be  utilized,  and  the  application  should 
be  prepared  in  conformance  with  the 
requirements  and  procedures  governing  that 
section.  Section  9  requirements  and 
procedures  will  apply  to  urbanized  area 
projects,  Seedem  18  to  non-urbanized  area 
projects,  and  Section  16  to  projects  for  the 
purposes  of  that  section.  Section  13(c) 
requirements  will  apply  as  may  be  called  for 
under  those  progranu. 

The  FTA  Regiimal  Office  will  receive  and 
process  the  appUcations  under  the  normal 
quarterly  release  process.  Projects  receive 
project  numbers  consistent  with  the  purposes 
to  which  the  funds  will  be  applied. 


Fund  Obligation  and  Application  Approval 

If  the  project  submitted  for  CMAQ  funding 
is  unambiguously  a  transit  project,  the  FTA 
Regional  Office  will  decide  if  Uie  prefect  is 
enable  for  CMAQ  funding  and  will  manage 
the  project  Similarly  for  a  clearly-defined 
highway  project  the  Federal  Highway 
Administration  will  be  the  responsible 
agency.  In  the  case  of  an  intermodal  project 
or  otfaiw  projects  which  have  elements  both 
highway  and  transit  improvements,  the  FTA 
and  FHWA  Regional  Offices  will  jointly 
decide  if  the  {Hoject  is  eligible  for  CMAQ 
funding.  If  the  applicatioo  should  be 
approv^  and  which  agency  will  nunags  the 
project  The  remainder  of  this  guidance 
applies  if  FTA  is  the  managing  agency. 

If  a  State  has  not  yet  sub^tted  a  transfer 
request,  the  FTA  Regional  Office  will  notify 
the  State  and  the  Grantee  that  the  project  is 
ready  for  approval 

Project  Execution 

Once  the  project  is  approved,  the  Grantee 
executes  the  project  usi^  normal  FTA 
program  procedures  appropriate  to  the 
proj^  in  question.  Tito  FTA  Regional  Office 
will  mana^  the  project  in  the  same  manner 
as  typical  transit  projects.  Requests  for 
reimbursement  are  sent  to  FTA  as  for  other 
FTA  projects. 

Project  Amendments 

Project  Amendments  which  require  the  use 
of  additional  CMAQ  funds  will  undergo  the 
same  processing  as  an  original  request  for 
funding. 

MEMORANDUM 


Date:  )uly  30. 1992. 

Reply  to  Attn,  ofr  HEP-41,  M.  Savonis, 
x62080.'rGM-l. 

Subject:  Action — Policy  on  Eligibility  of  PM- 
10  Projects  for  CMAQ  Funding. 

From:  Federal  Highway  Associate 
Administrator  for  Program  Development; 
Federal  Transit  Associate  Administrator  for 
Grants  Management. 

To:  Regional  Federal  Highway 
Administrators;  Federal  Lands  Highway 
Program  Administrate:  Federal  T^isit 
Area  Directors  and  Regional 
Administrators. 

Officials  in  several  small  particulate  matter 
(PM-10)  nonattainment  areas  have  requested 
that  transportation  projects  and  programs 
which  reduce  PM-10  emissions  in  a  PM-10 
nonattainment  area  be  considered  ^igible  for 
funding  under  the  Congestion  Mitigatioa  and 
AirC^iality  Improvement  Program  (CMAQ). 
Such  a  request  from  Spokane,  Washington  is 
attached.  We  have  concluded  that  prefects 
and  programs  which  reduce  transportation- 
generat^  PM-10  emissions  in  a  PM-10 
nonattainment  area  should  be  considered 
eligibie  for  CMAQ  funding  under  the 
following  additional  conditions: 

The  State  must  consult  with,  and  consider 
the  views  of.  the  EPA  regional  office  and  One 
metropolitan  planning  organizations  (MPOs) 
in  all  nonattainment  areas  fK  ozone,  carbon 
monoxide  (GO),  and  PM-10  within  die  State 
before  programming  CMAQ  frmds  for  a  PM- 
10 
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If  the  State  contains  any  ozone  or  00 
nonattainment  areas,  the  EPA  r^ional  ofBce 
must  agree  that  the  proposed  use  of  CMAQ 
funds  for  PM-10  profec^  w  programs  will 
not  detract  from  or  delay  efforts  to  attain  the 
ozone  or  CO  standards. 

The  primary  focus  of  a  transportation 
program  intended  to  improve  air  quality 
should  be  the  primary  tranmortation 
pollutants,  ozone  and  CO.  1m  CMAQ 
apportiomnent  formula  in  the  Intermodal 
Sukace  Transportation  BfBciency  Act 
recognizes  ozone  and  CO  as  the  primary 
transportation  pollutants.  The  requirements 
listed  above  will  ensure  proper  consideration 
of  the  views  of  the  agencies  charged  with 
controlling  transportation  emissions  of  ozone' 
precursors,  CO,  and  PM-10,  especially  their 
views  on  the  most  effective  use  of 
transportation  funds  in  achieving  the 
National  Ambient  Air  Quality  Standards.  The 
CMAQ  eligibility  of  PM-10  projects  will  not 
affect  a  State’s  C^IAQ  apportionment,  but  has 
the  potential  to  spread  me  limited  CMAQ 
fun^  over  a  greater  number  of 
nonattainment  areas  within  the  State. 

The  consultation  and  agreement  with  EPA 
will  ensure  that  the  proposed  projects  and 
programs  effectively  address  PM-10 
problems  without  exacerbating  other 
pollution  problems.  For  example,  a  project 
which  reduces  PM-10  emissions  in  a  PM-10 
and  CO  nonattairunent  area  may  cause  an 
increase  in  CO  emissions  and  bie  therefore 
less  desirable  than  a  project  without  this  CO 
problem. 

Examples  of  projects  and  programs  in  a 
PM-10  nonattainment  area  that  would  be 
eligible  for  CMAQ  funds  if  the  above 
requirements  are  met  are  paving  dirt  roads, 
diesel  bus  replacements,  and  more  effective 
street  sweeping  equipment.  In  an  area  which 
is  nonattairunent  for  both  PM-10  and  ozone 
or  CO,  projects  and  programs  which  reduce 
emissions  of  CO  or  ozone  precursors  in 
addition  to  reducing  PM-10  emissions  (e.g. 
transportation  activities  in  approved  State 
Implementation  Plans  and  transportation 
control  measures  listed  in  section 
108(f)(1)(A)  of  the  Clean  Air  Act)  are  not 
subject  to  the  additional  requirements  listed 
above.  The  requirements  apply  only  to 
projects  and  programs  whose  sole 
justification  for  CMAQ  eligibility  is  the 
reduction  in  PM-10  emissions. 

These  requirements  have  been  coordinated 
with  EPA  and  will  be  incorporated  into  more 
extensive  guidance  on  CMAQ  which  will  be 
issued  soon.  Please  advise  the  States,  MPOs, 
and  transit  agencies  in  your  region  of  this 
PM-10  policy. 

Robert  H.  McManus 
Anthony  R.  Kane 
Attachment 

United  States  Senate 
Washington,  DC  20510-4701 
June  23, 1992 

William  K.  Reilly,  Administrator, 

Environmental  Protection  Agency,  401  M 

Street  Southwest,  #1200-W,  Washington, 

D.C  20460. 

Dear  Administrator  Reilly:  I  understand 
that  the  Environmental  Protection  Agency 
will  be  woridng  with  the  Department  of 
Transportation  as  it  reviews  its  interpretation 


of  the  Intermodal  Surface  Transportation 
Efficiency  Act’s  Congestion  Mitigation  and 
Air  Quality  Improvement  Program  to  include 
PM-10  (particulate  micron  material) 
reduction.  Presently,  DOT’S  interpretation 
only  permits  the  funding  of  projeks  which 
reduce  cartxm  monoxide  and  ozone  levels. 

In  the  State  of  Washington,  the  city  of 
Spokane  continually  facm  the  threat  of  being 
labeled  by  the  EPA  as  “serious”  for  PM-10 
nonattainment.  If  labeled  “serious”  by  the 
EPA,  the  city  would  face  a  barrage  of 
restrictions  on  business  and  other  activities 
vital  to  local  commerce.  Simply  put,  jobs  and 
economic  opp<»tunitie8  would  be  limited — if 
not  lost— for  Spokane’s  many  families  and 
communities. 

After  extensive  research,  EPA  Region  10 
and  the  Washington  State  Department  of 
Ecology  have  targeted  4*A  miles  of  unpaved 
roads  which,  if  paved,  will  contribute  to  a 
substantial  decrease  in  Spokane’s  PM-10 
level.  The  Washington  State  Department  of 
'Transportation  and  regional  Federal  Highway 
Administration  support  the  use  of  Congestion 
Mitigation  funds  for  this  project. 

I  encourage  the  EPA  to  consider  the 
problems  facing  the  city  of  Spokane  when 
consulting  with  the  DOT  on  its  interpretation 
of  the  Congestion  Mitigation  and  Air  Quality 
Improvement  Program.  The  threat  which 
PN^IO  poses  to  Spokane’s  citizens  is  great, 
and  any  measure  which  will  reduce  the 
pending  threat  of  being  labeled  “serious” 
would  greatly  assist  both  the  environmental 
and  economic  livability  of  this  city. 

Thank  you  for  your  consideration  of  this 
request.  I  look  forward  to  your  response. 

Sincerely, 

Slade  Gorton, 

United  States  Senator. 

United  States  Senate 
Washington,  DC  20510-4701 
June  23, 1992 

The  Honorable  Andrew  Card,  Secretary, 

Department  of  Transportation,  400  ^venth 

Street,  Southwest,  Washington,  D.C  20590. 

Dear  Secretary  Card:  I  understand  that  the 
Department  of  Transportation  is  reviewing  its 
interpretation  of  the  Intermodal  Surface 
'Transportation  Efficiency  Act’s  Congestion 
Mitigation  and  Air  Quality  Improvement 
Pro^am  to  include  PM-10  (pi^iculate 
micron  material)  reduction.  Presently,  DOT’S 
interpretation  only  permits  the  funding  of 
projects  which  reduce  carbon  noonoxide  and 
ozone  levels. 

In  the  State  of  Washington,  the  city  of 
Spokane  continually  facM  the  threat  of  being 
labeled  by  the  Environmental  Protection 
Agency  (^A)  as  ’’serious”  for  PM-10 
nonattainment.  If  labeled  ’’serious”  by  the 
EPA,  the  city  would  face  a  barrage  of 
restrictions  on  business  and  other  activities 
vital  to  local  conunerce.  Simply  put,  jobs  and 
economic  opportunities  would  be  limited — if 
not  lost — for  Spokane’s  many  families  and 
communities. 

After  extensive  research,  EPA  Region  10 
and  the  Washington  State  Department  of 
Ecology  have  targeted  4Vk  miles  of  unpaved 
roads  which,  if  paved,  will  contribute  to  a 
substantial  decrease  in  Spokane’s  PM-10 
level.  The  Washington  State  Department  of 


'Transportation  and  regional  Federal  Highway 
Administration  support  the  use  of  Congestion 
Mitigation  funds  for  this  project. 

I  urge  your  prompt  review  of  the 
Department’s  interpretation  of  the  Congestion 
Mitigation  and  Air  Quality  Improvement 
Prog^  to  include  PM-10.  ’The  threat  which 
PM-10  poses  to  Spokane’s  citizens  is  great, 
and  any  measure  which  will  reduce  the 
pending  threat  of  being  labeled  “serious” 
would  greatly  assist  both  the  environmental 
and  economic  livability  of  this  dty. 

Thank  you  for  your  consideration  of  this 
request.  I  look  forward  to  your  response. 

Sincerely, 

Slade  Gorton, 

United  States  Senator. 

MEMORANDUM 


Date:  April  14, 1992. 

Reply  to  Attn  of:  HNG-13. 

Subject:  Action — 1991  Intermodal  Surface 
Transportation  Efficiency  Act  (ISTEA) 
Implementation  of  Interstate  Substitution 
Program. 

From:  Associate  Administrator  for  Program 
Development. 

To:  Regional  Federal  Highway 
Administrators;  Division  Administrators; 
Federal  Lands  Highway  Program 
Administrator. 

This  memorandum  provides  written 
guidance  in  the  implementation  of  the 
provisions  of  the  1991  ISTEA  accounting  for 
changes  and/or  amendments  made  to  the 
Interstate  Substitution  Program. 

Authorizations— Sections  1011  and  3025 
Section  1011(a)(1)  authorizes  $240,000,000 
per  fiscal  year  for  each  of  fiscal  years  1992, 
1993, 1994  and  1995  for  substitute  highway 
projects.  Substitute  transit  funds  are 
authorized  in  section  3025  of  the  Act  and  the 
authorizations  available  when  appropriated 
are  $160,000,000  for  fiscal  year  1992  and 
$164,843,000  for  fiscal  year  1993.  'These 
substitute  program  authorizations  will 
complete  the  withdrawal  substitution 
program  based  on  the  remaining  needs 
shown  in  the  1991  Interstate  Substitute  Cost 
Estimate  (ISCE). 

Distribution  of  Funds — Section  1011 
Section  1011  amends  title  23,  United  States 
Code  103(e)(4)  (H)  and  (J)  to  provide  that  all 
funds  made  available  fw  subkitute  highway 
and  transit  projects  shall  be  apportioned  in 
accordance  wiffi  the  estimates  of  the  cost  to 
complete.  The  substitute  cost  estimates  shall 
be  adjusted  every  year  and  used  to  calculate 
the  apportionments  for  substitute  highway 
projects  for  fiscal  years  1992  and  1993. 

In  view  of  the  changes  to  the  substitution 
program  by  the  1991  Act,  an  update  to  the 
1991  ISCE  will  be  prepared  in  cooperation 
with  the  States  involved  in  the  program.  'The 
purpose  of  the  update  is  to  verify  the  splits 
(hi^way  versus  transit),  in  the  consideration 
of  the  1991  Act  provisions,  for  use  in 
apportioning  substitute  funds. 

Period  of  AvaHability—Sec^on  1011 
Section  1011(c)  amends  23  U.S.C 
103(e)(4)(E)(i)  to  provide  that  funds 
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autfaorlied  to  be  eppoitioaed  for  mibeUtute 
highway  projects  for  fiscal  year  199S  and  for 
substitute  transit  projects  tor  fiscal  year  1093 
shall  remain  available  for  obligation  until 
expended.  There  is  no  change  in  the 
availability  period  for  funds  apportioned 
prior  to  those  years.  Unobligated  foods  at  the 
end  of  the  availability  peric^  in  a  State  are 
subject  to  withdrawal  and  reappOrtiorunent 
to  c^er  States  except  when  an  amount  by 
itself  is  not  sufficient  to  pay  the  Federal  share 
of  the  cost  of  a  substitute  project. 

Eligibilitjr 

Projects  eligiUe  for  funding  remain  as  in 
23  ui».C.  103(eX4KB).  However.  Section 
1011  now  pro^des  t^  substitute  highway 
funds  may  be  used  for  substitute  traiuit 
projects. 

If  substitute  highway  funds  are  to  be  used 
for  a  transit  project,  a  State  will  follow  the 
uniform  procedures  established  for  the  use  of 
Suifoce  Transportation  Program  funds  and 
Interstate  Subkitute  Hi^vray  foods  for 
transit  projects.  These  procedures  are 
described  in  a  Mardi  19, 1992,  letter  signed 
jointly  by  Mr.  Brian  W.  Clymer,  PTA 
Administrator,  and  Mr.  Thomas  D.  Larson, 
FHWA  Administrator.  A  ct^y  is  attadied  for 
your  ready  reference. 

OtscreCioiuiiyfiuufs— Section  1011 

The  1991  Act  eliminates  the  discretionary 
allocation  of  a  portion  of  the  substitute 
highway  and  substitute  transit  fimd 
authorizations.  In  accordance  with  the 
Section  1011(aK2)  and  (bX2)  amendments  to 
Title  23,  the  funds  authorize  by  the  1991 
Act  will  be  apportioned. 

Federxil  Participation 

The  Federal  share  of  each  substitute  project 
remains  at  85  percent  of  the  cost  in 
accordance  with  23  U.S.Q  103(eK4XD). 
Anthony  R.  Kane 

Attadunents 

Federal  Highway  Administration 
March  19, 1992. 

Dear  Colleague:  Recently,  we  wrote  to  you 
describing  srune  of  the  new  flexibility 
available  In  the  use  of  Federal  Highway 
Administration  (FHWA)  and  Federal  Transit 
Administration  (PTA)  fimds.  We  remain  fiilly 
committed  to  see  that  this  new  flexibility  is 
folly  realized.  Consequently,  we  have  bwn 
woridng  together  to  develop  [Hocedures  to 
permit  all  program  funds  whidi  have  flexible 
uses  to  be  used  as  expeditiously  as  possible. 

Enclosed  are  descriptions  of  the 
procedures  we  have  put  in  place  to  govern 
use  of  FHWA  SiirfM»  Transportation 
Program  and  Interstate  Substitution — 
Hif^ways  Program  funds  used  fm  transit 
projects  and  use  of  FTA  Section  9  Program 
funds  for  hi^way  projects.  We  will  be 
issuing  simim  guidance  on  use  of  FHWA 
Congeetion  Miti^tirm  and  Air  Quality 
program  funds  to  transit  prefects  shortly. 

We  believe  that  these  procedures  should 
provide’States  and  transit  operatma  the 
maximum  flexibility  permitted  under  tiie 
law.  Please  do  not  heritate  to  contact  our 
field  offices  as  questions  arise  on  these 
procedures. 


Sincerely. 

Brian  W.  Clymer. 

Administrator,  Federal  Transit 
Administration. 

ThomM  D.  Larson. 

Administrator,  Federal  Highway 
Admirdstration. 

Enclosure. 

Procedures  for  Use  pf  Surface 
Tram^ertation  Program  and  Interstafe 
Transfer— Highways  Funds  fiarTransil 
Projects 

Surfece  Transportation  Program  (STP) 
funds  may  be  u^  for  a  wide  variety  of 
surfece  transportation  activities,  including 
both  highway  and.traruit  project  Interstate 
Substitutton— Highways  (Ix)  funds  may  be 
used  for  transit  projects.  Cei^in  other  FHWA 
fimds.  such  as  National  Highway  System 
Funds,  may  be  transferred  to  the  STP  and 
then  used  for  any  STP-eligible  activity.  This 
paper  outlines  the  steps  which  are  to  be 
taken  in  order  to  use  these  FHWA  funds  for 
a  transit  project. 

TIP  Development  and  Project  Selection 

A  traiuit  prefect  intended  to  use  STP  or  Ix 
funds  must  M  included  in  a  Traiuportation 
Improvement  Program  (TIP)  developed  by  the 
Metropolitan  Planning  Organization  (MPO) 
and  approved  by  the  MPO  and  the  Governor. 
Projects  must  alro  be  included  in  the  State 
Transpoctatirm  Improvement  Program  (STIP). 
Projects  outside  metropolitan  areas  must  be 
included  in  the  STIP.  The  STIP  must  be 
approved  by  the  Secretary  no  less  frequently 
thu  biennially.  Projects  must  then  be 
selected  for  implementation  in  accordance 
with  the  requiiwnents  of  Section  8  of  the 
Fedmal  Traiuit  Act  and  Section  135  of  Title 
23,  United  States  Code. 

Once  the  project  is  selected  for 
implementation,  the  recipient  of  the  transit 
project  funds  (the  ‘'Grantee,”  as  determined 
by  State  and  1^1  officials)  completes  all 
necessary  preliminary  steps.  This  includes 
preparation  of  necessary  National 
Enviroiunental  Policy  Act  documentation. 

Application 

The  FTA  Grantee  submits  an  application 
for  the  project  to  the  cognizant  FTA  Regional 
Office.  The  completed  application  must  be 
submitted  on  or  rafore  the  start  of  a  quarter 
for  the  application  to  be  approved  at  the  end 
of  that  quarter.  At  the  same  time,  the  Grantee 
notifies  the  State  that  it  has  submitted  an 
application  to  FTA  which  will  require  a 
transfer. 

The  application  should  specify  under 
which  Federal  Traiuit  Act  section  the  funds 
will  be  utilized  and  the  application  should  be 
prepared  in  conformance  i^th  the 
requirements  and  procedures  govwning  that 
se^on.  Section  9  requirements  and 
procedures  will  apply  to  urbanized  area 
prefects,  section  18  requirements  and 
procedures  to  non-urbanized  area  projects 
and  section  16  requirements  and  proc^ures 
to  projects  for  the  purposes  of  that  Section. 
Se^km  13(c)  lequiret^ts  will  apply  as  may 
be  called  fiw  under  those  programs. 

FTA  Regional  Offices  will  receive  and 
process  tlu  applicatiems  under  the  normal 


quarterly  release  process.  Projects  receive 
project  numbers  consistent  urith  the  purposes 
to  which  the  fluids  will  be  applied. 

Fund  Obligation  and  Application  Approval 

If  the  FTA  Regional  Office  determines  that 
the  project  can  be  ^iproved  and  if  a  State  has 
not  yet  submitted  a  transfer  request,  the  FTA 
Regional  Office  will  notify  the  State  and  the 
grantee  that  the  project  is  ready  for  approval. 
In  mder  for  the  project  to  be  approved  that 
quarter,  the  State  must  request  the  transfer  no 
later  thro  10  working  days  prior  to  the  end 
of  the  quarter. 

Once  all  steps  have  been  completed,  the 
FTA  Regional  Office  will  award  the  grant  at 
the  end  of  the  quarter. 

Project  Execution 

Once  the  project  is  approved,  the  Grantee 
executes  the  project  usi^  normal  FTA 
program  procedures  appropriate  to  the 
project  in  question.  The  FTA  Regional  Office 
will  manage  the  project  in  the  same  manner 
as  typical  transit  projects.  Requests  for 
reimbursement  are  sent  to  FTA  as  for  other 
FTA  projects. 

Project  Amendments 

Project  Amendments  which  require  the  use 
of  additional  STP  or  Ix  funds  will  undergo 
the  same  processing  as  an  original  request  for 
funding. 

Procedures  for  Use  of  Section  9  Funds  for 
Highway  Projects 

Section  9  capital-only  funds  may  be  used 
for  highway  projects  in  Transportation 
Management  Ai^  if  1)  such  use  is  approved 
by  the  Metropolitan  Planning  Organization 
(MPO).  2)  such  funds  are  not  needed  for 
investments  required  by  the  Americans  with 
Disabilities  Act  (ADA),  rod  3)  the  funds  used 
for  the  State  or  local  share  of  such  a  project 
are  eligible  to  be  used  fm  either  highway  or 
transit  projects.  This  paper  outlines  the  steps 
which  are  to  be  taken  in  order  to  use  FTA 
Section  9  funds  for  a  highway  project. 

TIP  Development  and  Project  Selection 

A  highway  project  intended  to  use  Section 
9  funds  must  be  included  in  a  Transportation 
Improvement  Program  (TIP)  developed  by  the 
Mik)  rod  approv^  by  the  MPO  and  the 
Governor.  Ejects  must  also  be  included  In 
the  State  Transportation  Improvement 
Program  (STIP).  The  STIP  must  he  approved 
by  the  Secietaiy  no  less  frequently  tl^ 
biennially.  The  projects  must  tiien  be 
selected  tor  implementation  in  accordance 
with  the  requiraments  of  Sections  134  rod 
135  of  Title  23,  United  States  Code. 

Once  the  project  is  selected  for 
implementation,  the  State  completes  all 
necessary  preliminary  steps  including 
preparation  of  necessary  National 
Environmental  Policy  Act  documentation. 

Once  these  steps  are  completed  the  State 
notifies  the  section  9  Designated  Recipient 
that  the  project  is  ready  to  proceed.  The 
Designated  Recipient  then  sends  a  request  to 
transfer  to  the  FTA  Regional  Office.  Tne 
request  should  indude  a  certification  by  tiie 
MTO  that  ADA  needs  have  been  met  The 
FTA  Regional  Office  will  i»ocess  the  request 
rod  make  tlw  required  determination  that 
ADA  needs  have  been  met. 
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Request  for  Authority  to  Proceed 
The  State  submits  a  request  for  PS&E 
approval  or  a  request  to  (^ligate  to  the 
FHWA  Division  Office  including  a 
certification  that  the  State  or  local  matching 
funds  are  eligible  to  be  used  for  either  transit 
or  highway  proiects.  FHWA  Division  Offices 
will  receive  and  process  requests  as  for  other 
highway  projects. 

Project  Execution 

Once  the  project  is  approved,  the  State 
executes  the  project  and  the  FHWA  Division 
Office  will  manage  the  project  using  FHWA 
program  procedures.  Requests  for 
reimbursement  are  sent  to  FHWA  as  for  other 
FHWA  projects. 

Project  Amendments 

Project  amendments  which  require  the  use 
of  additional  section  9  funds  will  undergo 
the  same  processing  as  an  original  request  for 
funding. 

MEMORANDUM 


Date:  June  30, 1992.  < 

Reply  to  Attn,  of:  HFS-21. 

Subject:  Information — Federal  Shares 
Established  by  title  23  U.S.C  and  the 
ISTEA  of  1991.  > 

From:  Director,  Office  of  Fiscal  Services, 
Washington,  DC  20590. 

To:  Regional  Administrators,  Division 
Administrators. 

The  following  information,  concerning 
Federal  share,  was  furnished  by  the 
Executive  Director’s  memorandum  to 
Regional  Administrators,  dated  December  6, 
1991: 


"For  new  projects  advanced  using  old 
funds,  the  Federal  share  is  governed  by  the 
provisions  of  title  23  in  existence  prior  to 
enactment  of  the  1991  ISTEA. 

For  NHS,  STP,  or  new  Bridge  funds  used 
to  cover  overruns  on  previously  authorized 
Federal-aid  projects,  the  Federal  share  should 
be  that  originally  authorized  for  the  project. 

For  new  projects  advanced  using  the  new 
Interstate  Maintenance  program,  NHS,  or  STP 
funds,  projects  on  the  Interstate  System 
would  have  a  Federal  share  of  90  percent 
(including  HOV  or  other  auxiliary  lanes  but 
excluding  any  other  added  lanes).  All  other 
projects  would  be  80  percent." 

The  above  information  is  still  valid.  The 
basic  Federal  share  payable  for  Federal-aid 
highway  projects,  established  by  23  U.S.C. 
120,  is  90  percent  for  Interstate  system 
projects  (including  a  project  to  add  high 
occupancy  vehicle  lanes  and  a  project  to  add 
auxiliary  lanes  but  excluding  a  project  to  add 
any  other  lanes);  80  percent  for  Interstate — 
other  added  lanes,  the  National  Highway 
System  (NHS)  and  the  Surface  Transportation 
l4ogram  (STP);  and  100  percent  for  certain 
safety  projects,  territorial  projects,  and 
emergency  relief  (for  eligible  emergency 
repairs  to  minimize  damage,  protect  facilities 
or  restore  essential  traffic  accomplished 
within  180  days).  The  basic  Federal  share 
payable  applies  to  all  projects  unless 
otherwise  provided  by  title  23  or  other 
legislation.  The  basic  Federal  share  payable 
under  sections  120(a)  and  120(b)  may  be 
increased  by  the  sliding  scale  rates  for  public 
land  states,  not  to  exce^  95  percent.  A  State 
may  contribute  an  amount  in  excess  of  the 
non-Federal  share  of  any  project  under  title 
23. 


The  attached  exhibit  provides  a  brief 
summary  of  section  120,  other  sections  of 
title  23  that  contain  exceptions  to  section 
120,  and  Federal  share  information  from  the 
ISTEA.  The  exceptions  to  23  U.S.C  120  and 
the  Federal  share  information  from  the 
ISTEA  are  not  subject  to  the  sliding  scale 
rates  for  public  land  states.  Listed  sections  of 
23  U.S.C.  and  the  ISTEA  should  be  referred 
to  for  program  specifrcs. 

Ten  percent  of  the  STP  apportionments 
have  been  set  aside  to  carry  out  sections  130, 
Railway-highway  crossings;  and  152,  Hazard 
elimination  (23  U.S.C  133  (d)(1)).  The 
Federal  share  for  projects  using  the  set-aside 
funds  may  not  exceed  90  percent,  unless 
qualified  for  the  increased  Federal  share  for 
safety  work  in  accordance  with  section 
120(c).  The  Federal  share  for  other  projects 
for  these  programs  will  be  the  same  as  source 
funds. 

Categorical  funding  has  been  discontinued 
for  several  programs  such  as  sections  131, 
Outdoor  Advertising;  136,  Junkyards;  147, 
Priority  Primary;  and  155,  Access  highways 
to  certain  lakes.  The  Federal  share  payable 
for  new  projects  for  these  programs,  using 
funds  authorized  by  the  ISTEA,  will  be  the 
same  as  source  funds. 

The  Appalachian  Regional  Commission 
provides  ffinds  for  Appalachian  development 
highways  (ISTEA  section  1069(y)).  The 
Federal  share  payable  for  Appalachian 
development  hi^way  projects  is  80  percent. 

Any  questions  concerning  the  Federal 
share  may  be  directed  to  Mr.  Robert  Sharpies, 
HFS-21,  on  202^366-2855. 

Peter  J.  Basso 

Attachment  , 


Title  23  U.S.C. 


Section 


Not  to  ex¬ 
ceed  (per¬ 
cent) 


Federal  Share  Payable — Section  120 

120(a)  Interstate  projects  (including  HOV  and  auxiliary  lanes) . 

Subject  to  sliding  scale  rates  . 

Interstate  (other  added  lanes)  . . . 

Subject  to  sliding  scale  rates  . 

120(b)  Other  projects . 

Subject  to  sliding  scale  rates . 

120(c)  Certain  safety  projects  . . 

120(e)  Emergency  Relief: 

For  certain  work  (first  180  days)  . 

Federal  lands  highways . . . 

120(h)  Territories  (all  projects) . . . 

120(i)  A  State  may  increase  the  non-Federal  share  on  any  Federal-aid  project  under  title  23. 

Exceptions  To  Section  120 

103  Interstate  substitute . 

129  Toll  roads,  bridges,  and  tunnels  . 

130  Railway-highway  crossings  (STP  10%  set-aside) . ! . 

143  Economic  growth  centers:  engineering  and  economic  surveys  . . . . . 

144  Bridge  replacement  . 

152  Haz^  elimination  (STP  10%  set-aside) . 

153  Safety  belts  and  motorcycle  helmets: 

First  fiscal  year  . 

Second  fiscal  year . 

Third  fiscal  year . . 

Funds  transferred  to  section  402  . 


90 

95 

80 

95 

80 

95 

100 

100 

100 

100 


85 

50/80 

90 

100 

80 

90 

75 

50 

25 

100 
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Title  23  U.S.C— Cmtinued 

SectioD 


217  Bicycle  fadlitiet  and  pedestriui  «vaUnvayt  . . . . . 

307  Raaeatch  and  planning: 

Reseaidi  and  tedinology,  RftD  coop,  agree  . . . . . . . . 

(Secretary  may  approve  a  highar  than) 

Stata  planning  and  teaearch  ......4.. . . . . . . 

Applied  research  and  technology . . . . . . 

320  Bridges  on  Federal  dams:. 

Portion  within  the  limits  of  the  dam  . . . — . . . 

Other  portions  as  determined  ............... — . . . . . . . 

321  National  Highway  Institute:  training  for  Stata  and  local  employees . . 

326  Education  and  training  centers;  ficH’  Indian  tribal  governments . . . ..... 

402  Midway  saCsty  program:  Indian  tribes  with  insufficient  match  . . . 

403  Hi^way  safety  research:  collaborative  RAO  coop,  agreements . . . . . . 

406  Simool  bus  driver  training  . . i . . . — . . . . . . . . . 

408  Alcohol  traffic  safety  programs: 

First  fiscal  year  . . . . . . 

Second  fiscal  year . . . 

Third,  fourth,  and  fifth  fiscal  years . . . 

410  Alcohol-impaired  driving  countermeasures;  Indian  tribes  with  insufficient  match  ... 


Not  to  ex- 
caed  (per¬ 
cent) 


. . . .  80 

. 50 

. . . .  80 

. . . .  80 

. . . .; . . .  100 

- .....i....... . . .  100 

- ..... _ .... _ _ _  80 

. . .  100 

. . . .  100 

. .  50 

. 75 

.  75 

. 50 

. 25 

. . . . .  100 

Intermodal  Surfece  Transportation  Efficiency  Act— The  following  sections  of  the  ISTEA  contain  Federal-share  information  (not  subject  to 

sliding  scale  rates): 

1012(b)  Congestion  pricing  pilot  program . . . . . . . . . . 

1021(d)  Projects  tmder  sectioiu  1103  throu^  1108; 

Eligible  for  Federal  lands  funds  . . . . . . . . . . . . . 

On  Federally  owned  bridges  ... — . . . . . . . 

1039(d)  Hi^way  timber  bridge  research  and  demonstration  program . . . . . . . 

1040(f)  Midway  use  tax  evasion  projects  . . — . . . . . . . . — . — . 

1047(c)  Scenic  byways  program  . . . . . . . . . . . . 

1064(b)  Ferry  boats  and  tei^nal  facilities  . . . . . . . . . . . . . . . 

1103(d)  High  cost  bridge  projects  . . - . . . . . r. . . — . . 

1104(d)  Congestion  relief  projects . . . . . 

1105(g)  High  mimity  corridon  on  the  NHS  . . . . ^ . 

llOS(h)  NHS  high  priority  corridor  feasibility  . . . . - . . . 

1106(a)  Rural  access  projects . . . . . . . . . 

1106(b)  Urban  access  and  mobility  projects . . . 

1107(d)  limovative  projects . . . - . . . . . . . . . . 

1108(d)  Priority  intermodal  projects . . . - . ; — . 


80 

100 

100 

80 

100 

80 

80 

80 

80 

80 

100 

80 

80 

80 

80 


NOTICE 

Subfect:  Sliding  Scale  Rates  in  Public  Land 
States — Rates  Effective  March  17, 1992 
Oasslficatlon  Code — N  4540.12 
Date:  March  17, 1992. 


1.  Purpose.  To  provide  tables  which  show 
sliding  scale  rates  of  Federal  participation  in 
public  lands  States. 

2.  Authority,  a.  Rates  applicable  to  projects 
on  the  Interstate  System  were  determined 
pursuant  to  23  U.S.C  120(a). 

b.  Rates  applicable  to  any  project  not  on 
the  Interstate  System  were  determined 
pursuant  to  23  U.S.C  120(b)(l]  and  (2). 

3.  General,  a.  The  sliding  scde  rates 
provided  herein  apply  to  the  costs  of  Federal- 
aid  projects  financed  firom  the  respective 
funu  except  for  traffic  control  si^alization 
projects,  pavement  marking  proj^s, 
commuter  carpooling  and  vanpooling 
projects,  and  installation  of  traffic  signs, 
tra^  lights,  guardrails,  impact  attenuators, 
concrete  barrier  endtreatments,  breakaway 
utility  poles,  or  priority  control  systems 
projects  for  emergency  vehicles  at  signalized 
intersection  finanrad  at  greater  than  the 
regular  participating  ratia  The  sliding  scale 


rates  initially  determined  shall  be  retained 
throughout  the  life  of  the  project,  except  (1) 
the  State  may  elect  to  revise  active  projects 
by  modification  of  agreements  to  utilize 
revised  sliding  scale  rates,  and  (2)  at  the  final 
voucher  stage  the  State  may  elect  to  utilize 
the  sliding  scale  rate  then  in  effect.  However, 
this  instruction  does  not  permit  revision  fiom 
an  initially  established  Federal/State  pro  rata 
(70/30)  for  a  project  to  a  different  Federal/ 
State  pro  rata  (75/25),  i.e.,  a  slidmg  scale  rate 
based  on  a  70/30  pro  rata  may  be  changed  to 
the  revised  rliding  scale  rate  based  on  the 
same  70/30  pro  rata  but  not  to  a  sliding  scale 
rate  based  on  a  different  pro  rata  (75/25). 

b.  For  traffic  control  signalization, 
pavement  marking,  conunuter  carpooling  and 
vanpooling,  installation  of  traffic  signs,  traffic 
lights,  guardrails,  impact  attenuators, 
concrete  barrier  endtreatments,  breakaway 
utility  poles,  or  priority  control  systems 
projects,  the  maximum  rate  of  participation 
of  Federal-aid  funds  is  100  percent  of  the  cost 
of  construction,  except  that  not  more  than  50 
percent  is  payable  for  right-of-way  and 
property  damage  costs  (foligated  prior  to  July 
1, 1973;  70  percent  is  payable  July  1, 1973 
to  Novembw  6, 1978;  and  75  percent  is 


payable  November  6, 1978  to  December  18, 
1991. 

c.  Projects  financed  with  HPR  funds 
pursuant  to  23  U.S.C.  307  and  bridge  funds 
pursuant  to  23  U.S.C.  144  are  not  subject  to 
sliding  scale  rates. 

d.  The  rate  of  Federal  participation  in 
projects  financed  with  one  percent 
metropolitan  planning  funds  is  80  percent. 
The  sliding  scale  rates  may  be  applied  to  this 
program. 

4.  Rates,  a.  douse  (Ij  Rates  Applicable  to 
Projects  not  subject  to  paragraph  4c  below. 
The  rates  shown  in  Table  1  are  based  on  the 
ratio  of  the  areas  of  nontaxable  Indian  lands 
and  of  public  domain  lands  (resnved  and 
unreserved)  exclusive  of  national  forests  and 
national  parks  and  monuments,  to  the  total 
area  of  the  State.  Rates  are  available  for  States 
in  which  the  designated  public  land  area 
exceeds  5  percent  of  the  total  area  of  the 
State.  The  50  percent  Federal,  50  percent 
Stata  rates  apply  to  obligations  incurred  on 
projects  frtMn  July  1, 1973.  The  70  percent 
Federal,  30  percent  State  rates  apply  to 
obligations  incurred  on  projects  from  July  1, 
1973  to  November  6, 1978.  The  75  percent 
Federal.  25  percent  State  rates  apply  to 
c^ligations  incurred  on  Federal-aid  non- 
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Interstate  projects  on  and  after  November  6, 
1978. 

b.  Clause  (2)  Rates  Applicable  to  Projects 
not  subject  to  paragraph  4c  below.  These 
rates  are  shown  in  Table  2  and  are  based  on 
the  ratio  of  the  area  of  nontaxable  Indian 
land,  public  domain  lands  (reserved  and 
unreserved),  national  forest,  and  national 
parks  and  monuments  to  the  total  area  of  the 
State.  The  50  percent  Federal,  50  percent 
State  rates  apply  to  obligations  incurred  on 
projects  prior  to  July  1, 1973.  The  70  percent 
Federal,  30  percent  State  rates  apply  to 


obligations  incurred  on  projects  from  July  1, 
1973  to  November  6, 1978.  The  75  percent 
Federal,  25  percent  State  rates  apply  to 
obligations  incurred  on  Federal-^d  non- 
Interstate  projects  November  6, 1978,  and 
thereafter.  The  maximum  rate  of  Federal 
participation  is  95  percent  These  rates  are 
available  for  States  that  have  signed 
agreements  pursuant  to  23  U.S.C  120(bK2). 

c.  Rates  AppliaMe  to  Projects  on  the 
Interstate  (including  a  project  to  add 
high  occupancy  v^icle  lanes  and  a  project 
to  add  auxiliary  lanes  but  excluding  a  project 


to  add  any  other  lanes).  These  rates  are 
shown  in  Table  3  and  are  based  on  the  ratio 
of  the  area  of  unappropriated  and  uxueserved 
public  lands  and  nontaxable  Indian  lands  to 
the  total  area  of  the  State.  Rates  are  available 
for  States  in  which  the  designated  public 
land  area  exceeds  5  percent  of  the  total  area 
of  the  State.  The  maximum  rate  of  Federal 
participation  is  95  percent. 

Peter  J.  Basso, 

Director,  Office  of  Fiscal  Services. 
Attachments. 


Table  1.— U.S.  Department  of  Transportation,  Federal  Highway  Administration 

(SHdlng  scale  rates  of  Fedeiai-aki  participation  In  public  lands  stales— rates  for  projects  not  on  Interstate  system— pursuant  to  23  U.S.C.  120(b)<1>— 

affective  March  1771992] 


Ratio  of  des¬ 
ignated  public 
tarxlsarea'  to 
total  area  of 
State 

Percentage  of  cost  of  Federal-aid  projects  payable  by  Federal  government 

State 

50%  Federal 
50%  State 

70%  Federal 
30%  State 

75%  Federal 
25%StMa 

85%  Federal 
15%  State 

80%  Federal 
20%SUrte 

Alaska . . . 

0.5484 

77.42 

86.45 

88.71 

9373 

90.97 

Aitxnna  .  .  . 

0.5243 

7672 

85.73 

88.11 

92.86 

90.49 

CaMomia  . 

0.1786 

58.93 

75.36 

79.47 

87.68 

63.57 

Colorado . . . . . . . . . «... . 

0.1397 

56.99 

74.19 

78.49 

87.10 

82.79 

Hawaii . . . . 

0.0649 

5375 

71.95 

78.62 

85.97 

81.30 

Idaho . . . 

07486 

62.43 

77.46 

8172 

88.73 

8477 

Montana  . 

0.1376 

5678 

74.13 

78.44 

87.06 

82.75 

Nevada .  . . .  . 

0.7444 

8772 

92.33 

93.61 

*95.00 

94.89 

New  Mexico . . . . . . . . 

0.2718 

63.59 

78.15 

61.80 

89.08 

85.44 

Oregon  . , . . , . 

07317 

61.59 

76.95 

80.79 

88.48 

84.63 

Souto  Dakota  . . 

0.0976 

64.88 

72.93 

77.44 

86.46 

81.95 

Utah . . . . . 

0.4761 

73.81 

84.28 

86.90 

92.14 

ra.52 

Washington  . 

0.0711 

53.56 

72.13 

76.78 

86.07 

81.42 

Yfyomiiig  . 

a3384 

66.92 

80.15 

83.46 

90.08 

86.77 

'  Atm  of  itorHaxaUs  Indart  Isndt  and  raaarvad  and  unraaarvad  pubNc  domain  lands  sadualva  of  national  tersata  and  national  parlia  and  monutnanls.  Baaad  on  lataal  avalabta  data 
fumlartad  by  tia  Daparvnani  ct  tm  Imarior. 

*  Maximum  amount 


Table  2.— U.8.  Department  of  Transportation,  Federal  Highway  Administration 

(SKdmg  scale  rates  of  Federai-ald  participation  In  public  lands  states— for  projects  not  on  the  Interstate  system— pursuant  to  23  U.S.C.  120(b)(2V— 

effective  March  17. 1992] 


Ratio  of  des- 

Percentage  of  cost  payable  by  Federal  goverrvnent 

State 

lands  area  *  to 
total  area  of 
State 

50%  Federal 
50%  State 

70%  Federal 
30%  State 

75%  Federal 
25%  State 

60%  Federal 
20%  State 

Alabama . . . . . . . . . 

0.0200 

51.00 

70.60 

7570 

80.40 

Alaska . . . . . . 

0.7476 

87.38 

92.43 

93.69 

94.95 

Arizona . .  . . 

0.7150 

85.75 

91.45 

92.88 

94.30 

Arkansas . . . . . 

0.0773 

53.87 

7272 

76.93 

81.55 

CaWomla . . . . . . . . 

0.4263 

71.32 

62.79 

85.66 

8a53 

Cotorado . . . . 

0.3654 

6877 

80.96 

84.14 

8771 

Connecticut . . . . . . 

Delaware  . . 

0.0020 

0.0000 

0.0965 

50.10 

70.06 

75.05 

80.04 

54.83 

72.60 

77.41 

81.93 

Georgia . . . . . . 

07238 

61.19 

70.71 

75.60 

80.48 

Hawaii . . . . . . 

0.1241 

5671 

73.72 

78.10 

82M 

0.6329 

81.65 

88.99 

90.82 

92.66 

0.0073 

50.37 

7072 

75.18 

80.15 

kxiana  . 

0.0085 

60.43 

70.26 

7571 

80.17 

Iowa . . . . . . . 

0.0002 

50.01 

70.01 

75.01 

80.00 

Kansas . . . . .  ,,,, 

0.0027 

50.14 

70.08 

75.07 

80.05 

Kentucky . . . . . . . ... 

0.0289 

51.45 

7077 

75.72 

8078 

Louisiana  . . ,  ,  ,  , 

0.0207 

51.04 

70.62 

75.52 

80.41 

Makw . . . 

0.0142 

50.71 

70.43 

75.36 

8078 

Maryland . . . . 

0.0053 

5077 

70.16 

76.13 

80.11 

Massachusetts . . 

0.0060 

50.30 

70.18 

75.15 

80.12 

Michigan  . . . . . . . . 

0.0924 

54.62 

72.77 

77.31 

81.85 

0.0709 

53.55 

72.13 

76.77 

81.42 

Mississippi  _ _ _ _ _ _ _ _ 

0.0417 

52.09 

7175 

76.04 

8a83 

Missouri  . 

0.0343 

51.72 

71.03 

7576 

80.69 

Montana  .  . . 

07290 

66.45 

79.87 

8373 

86.58 

Nebraska  . .  . 

0.0091 

50.46 

7077 

7573 

80.18 

Nevada .  . . 

1 

9173 

*95.00 

*95.00 

*95.00 

New  Hampahire  .  . . . . 

0.1225 

58.35 

73.68 

7a06 

82.45 

New  Jersey . . . . . . . . 

0.0070 

50.13 

7071 

75.18 

80.14 

New  Mexico . . . 

0.3960 

69.80 

81.88 

84.90 

87.92 
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Table  2.-— U.S.  Db*artment  of  Transportation,  Federal  Highway  Administration— Continued 

(SBcfing  Kale  mtaa  of  Fedenri-ald  paitlcipallon  In  pi^  lande  atatee— tor  preriacts  not  on  the  Interstate  system— pursuant  to  23  U.S.C.  120(bK2)— 

effective  March  17, 1992] 


Stale 


New  Yotir . . 

North  Carolina  _ 

North  Dakota _ 

Ohio . . - 

Oklahoma  . . 

Oregon _ _ 

Pennsytvania  - 

Rhode  Island . . 

South  Carolina . . 

South  Dakota . — 

Tennessee  _ 

Terras _ : - 

Utah - - 

Vemwnt _ 

Virginia _ 

Washington  . . 

West  Virginia  . 

Wisconsin  . 

Wyoming . . 

DIstrtot  of  Columbia 
Puerto  Rico _ 


Ratio  Of  dM- 

Percentage  of  cost  payable  by  Federal  government 

tandeaiea*  to 
total  area  of 
State 

50%  Federal 
50%  State 

70%  Federal 
30%  State 

75%  Federal 
25%  State 

80%  Federal 
20%  State 

0.0052 

50.26 

70.16 

75.13 

8aio 

0.0468 

52j44 

71.46 

76.22 

80  J8 

0.0464 

52.32 

71.39 

78.16 

80.93 

0.0078 

50.39 

70.23 

75.20 

oai6 

0.0291 

51.46 

70J7 

75.73 

80A8 

0.4865 

74.33 

84.80 

67.16 

80.73 

0.0192 

50.96 

70.56 

75.48 

0a36 

0.0023 

sai2 

70.07 

75.06 

80.05 

0.0315 

51.58 

70.95 

75.79 

80.63 

0.1410 

57.05 

74.23 

78A3 

82A2 

0.0332 

51.66 

71.00 

75.83 

80.68 

0.0112 

50A6 

70.34 

75.28 

80.22 

0.6613 

83.07 

89.84 

91.53 

03.23 

0.0541 

52.71 

71.62 

76.35 

81.06 

0.0748 

53.74 

72.24 

78.87 

81.50 

0.3250 

66.25 

79.75 

83.13 

86.50 

0.0679 

53.40 

72.04 

76.70 

81.36 

0.0555 

52.78 

71.87 

76.39 

81.11 

0.5244 

76.22 

85.73 

68.11 

90.49 

ai574 

57.87 

74.72 

7a94 

83.15 

0.0124 

50.62 

70.37 

75J1 

80.25 

'Arw  of  rtotvtsnbW  Indlsn  Larrdt  stKl  tMsrvwl  artd  unreMcvsC  pubHe  domain  landa  Inckwiwa  of  nattonal  torasta  artd  natforral  parka  ar«d  mottumanla  Baaad  on  Moat  awaUablo  araa  data 
tucrtlahod  by  Sw  Dopanmam  of  baador. 

^Maximum  amount  • 


ENT  OF  Trans-  Subject:  Intennodal  Surface  Transportation  Attachment  1 — Insbmctione  for  State  Review 

IHWAY  ADMINIS-  Efficiency  Act  of  1991.  of  the  NPRM  on  Restrictioiis  for  Lev’s  and 

From:  Director,  Office  of  Motor  Carrier  Combination  Vdiiclaa  Witti  Two  or  More 

Bi-aid  participation  Information  Management  and  Analysis.  Cargo  Carrying  Units 

tor  interstate  pro-  To:  Regional  Directors,  Office  of  Motor  1.  Have  each  State  carefully  review  the 

I20(c>— effective  Carriers  Thru;  Michael  F.  Trentacoste  tnfnTmntifm  rnnmiinMt  in  rhw  nprm 

_  Director,  Office  of  Motor  Carrier  Field  regarding  the  operaticHi  of  LCVs  and 

(stnictlon  and  Re-  Operations  (HFO-1).  combination  vehicles  with  two  m  more  cargo 

}  Programs'*  Reference  is  made  to  Mr.  Landis*  December  carrying  units  in  the  State,  and  make  any 

rnamfirandinn  imltlng  that  you  corrections  needed. 

^^^1^  coordinate  the  collection  of  State  responses  2.  On  Feder^  Register  (FR)  page  9902,  a 
Federal-aid  regarding  the  longer  combination  vehicle  misrepresentation  contained  in  our  original 

jc  SSifwJffr  (LCV)  information  required  by  the  Intermodal  LCV  questionnaire  is  explained.  A  straight 

I  swSooJw^  Surface  Transportation  Efficiency  Act  truck-trailer  combination  can  contain  two 

menl-90%  (ISTEA).  Wo  appredato  the  fine  effort  made  cargo  carrying  units,  but  a  State  strictly 

Fodw^0%  by  both  the  region  and  division  offices  in  following  the  LCV  questionnaire  instructions 

_ helping  all  of  the  States  meet  the  initial  60-  could  easily  have  overlooked  this 

409  09  Information  submission  deadline.  c»mbination.  Any  State  which  allows,  but 

337  94!34  The  State  responses  have  been  processed  did  nd  report,  tl»  op«tion  erf  this 

574  91 A7  and  an  Initial  Notice  of  Proposed  Rulemaking  combination  Mwld  do  so  at  this  time,  in 

206  91.21  (NPRM)  was  published  Friday.  March  2a  accordrace  with  rargo-cairyi^le^ 

269  92.27  Sufficient  copies  of  the  NPRM  are  included 

with  this  meLrandum  to  provide  one  for 
S  SS  your  office  and  two  for  each  division.  Please 

223  Qppp  have  the  divisions  fmward  one  copy  to  the  ^,***ik°  *^f*^^*  lei^th  exceeds  65  A 

^  £5?  State.alongwithacopyoftheattacLd  State  shodd  ^report  the  oj^tion  of  t^ 

1«  94.18  instruction.  .  rombination  with  ca^  carrying  lengths  less 

660  90.66  The  C^C  division  personnel  are  asked  to  i  S- 

758  92.76  work  with  the  States  to  see  that  the  3.  FR  i^e  9902  a^  d»s^  the  ^de 

••op««lo«UcondiHon,-».po™««. 

to  HlA-20  at  Headquarters,  attention  Mr.  iS 
_  Tom  Klimek,  not  to  the  docket 

wnK  puWk  lands  and  » length  vrilicles  to  provide  initially,  or 
j  laM  avWiNW  dw.  weappr^tetheetortyouh^  the  comfittmi  informati^  in  a 

nmde  in^rd^nat^tiie  FHWAseffiwtsto  uniform  manner  for  appendix  C.  and  at  least 
co^ly  with  the  IST^If^you^ve^y  the  first  vehicle  comh&n  described  in 

^  appendix  D.  using  the  foUowingsobj«:t 

-  staff,  at  FTS  366-2212.  headings  in  the  sequence  indicated. 

John  F.  Ckimm  n.  ivieighf-^Jst  tiie  ma»imiim  single  axle. 

Attachment  tandem  axle  and  gross  weight;  as  well  as  any 


Date:  March  24, 1992. 
Reply  to  Attn  ofi  HlA-20. 


State 

Interstate  Constnictlon  and  Re- 
suilacing  Programs* 

Ratio  of  des¬ 
ignated  public 
lands  area*  to 
total  area  of 
State 

Percentage 
of  cost  of 
Federal-aid 
prolecis  pay¬ 
able  by  Fed¬ 
eral  govem- 
menF-00% 
FedeiaV10% 
State 

Alaska  . . . 

0.3403 

93.40 

Arizona  . . . 

0.4337 

94.34 

Cailfomia _ 

0.1574 

91 A7 

Colorado _ 

0.1206 

91.21 

Idaho _ 

0.2269 

92.27 

Montana _ 

0.1242 

91.24 

Nevada  _ 

0A023 

>95.00 

New  Mexico _ 

0.2644 

92.64 

Oregon _ 

0.2223 

92.22 

Souto  Dakota  .... 

0.0972 

90.97 

Utah - 

0.4163 

94.18 

Washington _ 

0.0660 

90.66 

Wyoming _ 

0.2758 

92.76 

i 
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axle  spacing  requImMnts  far  mdt 
comblnatloa  vaakls. 

b.  Driver— Describe  any  special  training  or 
ej^Mrianca  lecpiirad  to  han^  tha 
combfaMttoB  vriucla  deacribed  that  is  in 
addition  to  a  commercial  driver^i  license 
with  apnopriate  aBdonemeaKs). 

c.  Mm ide— Dascribe  any  spedal 
raquireiBents  that  ^>ply:  sum  as  horsepoarer, 
braking  ability,  oil-tracking  ttscdts  or  order  of 
tnilars. 

<L  Permit — Indicate  whetbar  a  pennit  is 
required  and,  if  so,  its  duratioB,  type,  i.e., 
wbedier  it  is  for  a  single  or  midtlple  trip  and 
ifafee  is  charged  (for  purposes  erf  this  rule, 
the  amount  of  the  fee  is  irrtiavant). 

a.  Access — Recogniiing  that  Sfiproved 
opasating  routes  are  listed  separately, 
describe  any  con^ions  whi^  would  restrict 
vehicle  access  between  terminals  and 
qiproved  hi^iways,  i.e.,  dasoiba  what,  if 
ny.  "reasonable  access”  conditions  exist  far 
the  combinatioB  described. 

For  subsequent  vehicle  conrfrfnations 
described  in  appendix  D,  the  ix^fonnatioD 
provided  for  the  first  vehicle  saw  be 
lateanced  if  it  is  die  same.  If  dimrent 
conditions  apfrfy  to  different  vridcle 
combinations  th^  must  be  listed. 

In  oRnpieting  Uis  Infixmation,  die  States 
are  requested  to  restrict  the  response  for  each 
subject  heading  to  one  double-spaced 
typewritten  pagp.  if  at  all  posaibla. 

If  tha  infonnation  far  th^  subject 
headings  is  part  of  a  boeddat  or  other 
publication,  or  longer  dian  tha  suggestad  one- 
page  length,  we  ask  that  the  States  sucdoctly 
siunmarixa  the  lafannatiaa  far  aai^  heading 
and  provideacopy  of  tha  source  document 
If  the  FHWA  wae  provided  a  copy  of  tha 
sourca  doounent  at  past  of  dm  origina)  LCV 
informatkm  re^Mnsa,  dw  Statas  do  not  have 
to  submit  another  copy,  they  may  shnfdy 
reference  tha  first  If  no  raquiremeiris  ao^ 
for  a  subject  beading  pleasa  ao  indicste.  Tha 
operatkmd  conditkma  daectlbed  hi 
appcndkns  C  and/or  D  an  intended  to  be  an 
informational  aurmnary  of  the  mafar 
CDsiditioDa  for  tba  pub^  af  hKga.  They  am* 
not  to  be  used  aa  basis  far  actual 

operations.  Accordingly,  tbe  FHWA  faalB  that 
summaries  of  regulalory  documents  and 
cross  reiuancea  to  information  provided 
elsewhen  are  ^qpropriate  to  convey  this 
informatkm. 

InfionnatioB  that  is  provided  by  any  State 
in  responae  to  tba  farming  instnictioiia.  or 
any  other  aspect  of  tha  NPRJ4  InchMliiigtha 
genend  questioos  on  cargo-carrying  length 
detarmhiatioB  (pagp  9900].  and  prasaoUtion 
format  (page  9903),  must  be  suhraittad  to  the 
dockMby  thedatepday  4, 1992)  contained 
intheNPRM. 

MBMORAraXM 


Date:  )uaal9w  1992. 

Reply  to  Attn,  fdb  IVS-^  TBP-20. 

Subject:  ln/SDRwkma:Piai^  Procedures  far 
Federal  Traiisit  Projects  Pitumoed  by 
Federal  Highwey  Adimnistratkm  Funds. 
From:  Director,  Office  of  Fiscal  Services. 
Director.  Office  of  Bndgpt  and  Finmicial 
Management 

To;  Fsdsal  Midway  Admintatratioii 
Aisociata  Adminfatratora,  Paderri  Highway 


Admiaiatratloa  RegiaBa}  Admintstrators. 
Fadwal  Highway  Administration  Division 
Administrators,  Psdntal  TranaM 
Administration  Bxacutiva  Staff,  Federal 
Transit  Administratioa  Regional 
Adnrfnistrators. 

23  U.S.C  134(k)  provides,  in  part  that 
funds  made  avaiMiIe  for  a  transit  project  by 
die  Intermodal  Surface  lYansportatlon  and 
Efficiency  Act  of  1991  (ISTEA)  abaU  be 
admlnisfarad  In  accordance  wi^  tha 
requiieawnts  of  the  Federal  Transit  Act 
Therefore,  die  following  are  die  procedures 
to  be  en^Ioyad  when  using  ftuias 
apportkmed  or  allocated  by  the  Federal 
Hi^way  Administratioa  for  transit  projects 
adi^nhitaredby  the  Federal  Transit 
AdministratUm  (FTA): 

Obligation  Funds 
State  Hi^rivay  Agenqr — Notifies  the 
FHWA  Dhiskm  Adminiatretor  to  obligate 
funds  to  cover  an  initial  project  amdintlon 
submitted  to  tbe  FTA  Ragio^  Office.  The 
notificetkm  from  the  SHA  must  Identify  both 
the  FTA  and  FHWA  prr^ect  numbers  and 
amount  to  be  obligated.  A  copy  should  ha 
pnovided  tothe  Local  Tiensit  Agency.  Pn^act 
overruns  will  be  handled  In  the  same 
marmer.  The  submission  of  dlls  letter  is  an 
indication  that  the  SHA  approves  the  use  of 
its  apportioned  funds  and  forms  the  basis  for 
tbe  later  transSar  of  cash  by  FHWA 
Headquarters,  when  requested  by  FTA. 

FHWA  Dhriskm  Office — IKvirion 
Administr^m  determines  hinds  ara  avaiiaUe 
and  obligates  tbe  funds  in  the  FMIS.  The 
Division  notifies  tba  SHA.  FHWA  Finance 
Division  (lff'S-2a)  and  FTA  Keadqumters. 
Financial  Management  Division  (TOF-ZS).  of 
the  date  the  funds  were  obligated,  the 
amount,  both  FTA  uod  FHWA  project 
number,  and  the  FHWA  apprq^ietkm  coda. 

Tbe  INvisioB  Office  enters  an  FKWA-37, 
Step  9,  **uaderway”  and  reports  die  pM^ed 
"tmdsr  agrsamenf 
The  foUowing  ara  tbe  Sutfaca 
Transportatkm  Progmn  (STF).  and 
Congertloa  Mitigalian  Air  Quafify 

(CMAQL  appropriation  codes  and  tbe 
correspond^  sabaidiary  coda  to  ba  used  by 
FHWA  whan  obligath^  funds  for  transit 
pccqecta  to  be  adxninistarad  by  FTA.  Tha  FTA 
Transit  Coda  will  be  usad  by  FTA  in  trackiiig 
the  projects. 


Additional  codes  vrill  be  estahbahed  ea 
necessary. 


FTA  Headqjoaitare— Tbs  FTA  Office  of 
Budget  and  Financial  M»waym«>nt  advises 
the  FTA  R^onal  Office  of  the  availability  of 
fiuids  and  to  proceed  with  grant  award. 

FTA  Regional  Office-Awards  the  grant, 
records  it  in  the  FTA  GMIS  and  notifies  the 
grantee  of  the  grant  award. 

Project  Expenditures 

Grantee— As  work  proceeds  on  the  psojact. 
the  grantee  will  request  Federal  fbnda 
through  the  FTA  ECHO  Payment  Syilani 

FTA  Headquarters  FTA  sands 
¥ria,T„,mnAiitn  taqiMstirig  cumBl  rath  naada 
(riKHAthly  baais)  toFHWA  FinaacelMvisfem 
0ffS-20>. 

FHWA  FiaanoeDhrisioa— Traasfareearii 
to  FTA  (By  SF-1151). 

FTA  HeadquartertH- Submits  monthly 
reports  to  FHWA  Finance  IKvision  as  apaad 
to  by  FHWA  and  FTA. 

FHWA  Finance  Division— Praparec 
FHWA-371.  Coda  card  (TT-98)  raflactini  ffie 
FTA  expenditiiie)^  FHWA  pe^ct  rummer. 
Preperea  a  moBthly  reconcilietioB  CiOiiiparliig 
project  obligation  and  cost  data  wMt  the 
"open**  and  “clbsetf'  project  dafa  suluatittad 
by  FTA. 

Project  Closhig 

FTA  Regional  Office— Advisee  the  State 
Highway  Agency  of  project  completion  and 
of  final  project  costs  (total  cost  sm  Federal 
Ponds). 

SHA — AdvissaDtviakm  Office  dial  the 
Project  is  complete. 

FHWA  Diviskm  Offico-^ters  eu  FKWA- 
37  prr^ed  treneaetkm  advendagtbe  pn^sd 
to  •  Sl^  ^  dosing  statue 

The  use  of  these  procedures  dkrald  ensure 
that  highway  fimda  utilized  far  transit 
projects  adminjstwed  by  FTA  are  obligated 
in  a  timely  and  dfident  manner. 

Peter  J.Bassa 
).l,.Wilsan. 

MEMORANOUM 


Date;  September  3, 1992. 

Reply  to  Atto  oh  KEP-32. 

Subject:  Public  Invohrexnent. 

Fram*  Director.  C^Bce  of  Environment  and 
Planning. 

Tck  Regional  Federal  Highway 
Administrators;  Federal  Limds  Highway 
Program  Adadnlstrator. 

Sections  1024  and  1025  of  the  hitsrmodal 
Surface  Transportation  Efficiency  Act  of  1991 
(ISTEA)  require  opportunity  for  comment  hy 
the  public  on  both  long  range  transportatlan 
jdatM  and  TrangpOTtation  Imptovemen* 
Pro^ams  (TIP)  toboth  the  MatKqxdltaD 
Piaroing  processes  and  the  statewide 
planning  processes.  1^  qpedficatfy 
identifyhig  the  tntendedpobMc  In  sadi 
section  (ckiaens.  aSectod  public  agendea, 
ale.),  the  legislailioB  daeriy  Indlcales  tee 
need  for  a  broad  outreach  Myond  tee 
tradUkma)  focus  of  the  most  conenl 
programs.  Our  recent  *1otecim  Guidance  on 
the  ISTEA  Metropolitan  Planning 
Requirements"  and  "Intorim  Guidance— 23 
U.S.C  135  Statewide  Planning 
RaquiiamaaU”  both  specify  thal  public 
Involvement  ptocedurea  taachidB 
opportunities  for  Intaraated  pasties  to  be 
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Involved  In  the  early  stages  of  the  plan 
development/update  process.  The  somewhat 
more  detailed  Metropolitan  Planning 
Organization  (MPO)  ^idance  adds  early 
involvement  in  development  of  the  TIP  and 
provision  for  public  information  throu^ 

fiublication  or  other  dissemination  of  the 
ong-range  plan.  The  statewide  planning 
guidance  reiterates  the  requirement  for 
public  comment  on  the  statewide  TIP  thereby 
implying  public  information  and  early 
involvement  Thus,  at  present,  public 
involvement  for  both  planning  processes 
includes  three  elements:  (1)  Broad  outreach, 

(2)  early  opportunity  for  involvement  and 
comment  continuing  to  adoption  of  the  plan 
or  TIP,  and  (3)  public  information. 

There  are,  however,  larger  implications  for 
public  involvement  than  |u8t  two  new, 
required  public  involvement  processes. 

FHWA  has  long  required  public  involvement 
for  project  development  under  National 
Environmental  Policy  Act  (NEPA).  The 
Environmental  Protection  Agency  (EPA) 
intends  to  include  a  public  involvement 
consultation  as  part  of  the  air  quality 
conformity  regulations  required  by  foe  Clean 
Air  Act  Amendments.  All  of  these  provisions 
result  in  foe  potential  for  four  separate 
Federal  public  involvement  requirements  for 
highway  project.  There  is  considerabie 
potential  for  public  confusion  and  duplicate 
involvement  opportimities.  Here  in 
Washington,  we  strongly  believe  that  public 
involvement  on  air  quality  conformity  issues 
should  be  conducted  as  part  of  foe  planning 
processes.  1  urge  you  to  advocate  with  our 
partners  in  State  and  local  governments  that 
the  public  involvement  processes  at  foe 
planning  and  project  develoimient  levels  be 
coordinated  with  one  another.  Such  eEbrts 
must  respect  foe  differences  between 
individual  States  and  between  individual 
MPOs.  Also,  we  need  to  institutionalize  ways 
to  aSsure  that  information  received  from 
public  input  during  metropolitan  or 
statewide  planning  reaches  project 
development  staff. 

In  addition  to  providing  technical 
assistance  on  public  involvement  in  project 
development,  I  have  asked  foe 
Environmental  Operations  Division  to  assist 
the  Metropolitan  and  Statewide  Planning 
Divisions  in  providing  technical  assistance 
on  public  involvement  in  the  metropolitan 
and  statewide  planning  processes.  As  a  basis 
for  influencing  FHWA  policy,  developing 
guidance  and  identifying  research  needs,  we 
recently  asked  each  region  to  provide 
information  on  good  examples  of  public 
involvement  procedures  being  used  in  foe 
metropolitan  planning  process.  As  a  result  of 
this  request,  we  received  information  from 
several  regions  as  shown  on  foe  attachment. 
Since  the  response  to  our  previous  request 
was  rather  limited,  we  are  now  formally 
requesting  the  submission  of  information  on 
any  other  examples  of  good  public 
involvement  procedures  used  in 
metropolitan  planning  that  was  not 
previously  suomitted.  We  would  also  like  to 
receive  information  on  any  examples  of  good 
public  involvement  procedurM  being  used  in 
statewide  plaiming.  This  information  should 
be  submitted  by  Oi^ober  15  so  we  may  use 
it  in  a  report  on  good  practices. 


An  informal  telephone  survey  of  the 
regions  was  conducted  eariier  fois  year  to 
obtain  an  idea  of  foe  public  involvement 
procedures  being  used  in  metropolitan  and 
statewide  plaiming  prim  to  ISTEA.  This 
information  was  useful  and  we  appreciate  foe 
assistance  of  foe  Regional  staff.  To  be  able  to 
respond  to  questions  on  foe  procedures  and 
processes  being  used  to  address  foe  ISTEA 
remilrements  and  to  develop  a  data  base  on 
public  involvement,  we  would  like  to  receive 
information  on  existing,  new,  or  revised 
public  involvement  procedures  that  MPOs 
and  States  plan  to  use  td  satisfy  these 
requirements.  For  statewide  planning  this 
should  include  involvement  of  foe  Indian 
Nations,  where  appropriate.  We  also  would 
like  any  information  on  how  States  and 
MPOs  are  providing  linkages  between  foe 
new  metropolitan  and  statewide  public 
involvement  processes  and  existing  State 
public  involvement/public  hearing 
procedures  fr»r  proje^  development  A  brief 
description  of  foe  procedures  and  techniques 
will  be  adequate. 

Please  send  the  information  to  Florence 
Mills,  HEP-32.  For  additional  information  on 
fois  request,  please  contact  Mrs.  Mills  at 
(202)  36&-2062.  Policy  questions  on  public 
involvement  in  metropolitan  planning 
should  be  directed  to  Sheldon  Edner  or  Dean 
Smeins  in  HEP-21.  Policy  questions  on 
public  involvement  in  statewide  planning 
should  be  directed  to  Martin  Weiss  or  Tom 
Weeks  in  HEP-12. 

Kevin  E.  Heanue. 

Attachment 

Responses  Received  From  Field  Survey 

MPO  Public  Involvement  Procedures 
Region  4 

Kentucky:  brief  summary  for  each  MPO. 

Alabama:  table  of  MPO  public  involvement 
methods  by  MPO. 

North  C^lina:  summary  of  State  Action 
Plan  and  Winston-Salem  procedures. 

Florida:  summary  for  State  MPOs  as  a 
group  plus  relevant  checklist  items  from 
Urbwized  Area  Transportation  Planning 
Process  Certification  Procedure. 

Region  5 

Minnesota:  section  on  Public  Involvement 
from  1991  Transportation  Unified  Planning 
Work  Program  for  the  Twin  Cities 
Metropolitan  Area. 

Region  8 

Utah:  copy  of  Certification  Package  for  Salt 
Lake  and  Ogden  including  summary  of 
public  involvement  activities  1985-pre8ent. 
Region  9 

Arizona:  summary  of  Maricopa  Association 
of  Governments  public  involvement  activities 
plus  relevant  excerpts  from  fois  MPO’s  1991 
Unified  Plaiming  Work  Program. 

California:  excerpts  of  State  requirement 
and  guidelines  for  public  involvement  in 
preparing  long  range  transportation  plans 
and  TIPs  plus  sample  discussion  of  public 
involvement  activities  bom  San  Diego. 

Region  10 

Oregon:  brief  summary  of  Portland 
procedures  plus  Bylaws  of  Transportation 


Policy  Alternatives  Committee  (6  citizens,  13 
local  officials). 

Washington:  brief  summary  of  Seattle 
procedures  plus  detailed  desoiption  of 
public  involvement  for  recent  long  range 
plan  update  by  Puget  Sound  COG. 

MEMORANDUM 


Date:  June  24, 1992. 

Reply  to  Attn,  ofi  HFL-11. 

Subjwt:  Statewide  Planning  and 
Development  of  Transportation 
Improvement  Programs  (TIP)  for  foe 
Federal  Lands  Hi^way  Program  (Reply 
due  July  20, 1992). 

From:  Federal  Lands  Highway  Program 
Administrator,  Federd  Lands  Highway 
Office. 

To:  Federal  Lands  Highway  Division 
Engineers. 

This  memorandiun  and  attachments 
explain  the  revised  statewide  transportation 
planning  and  programming  requirements, 
processes,  and  your  role.  In  section  1025  of 
foe  Intermodal  Surface  Transportation 
Efficiency  Act  (ISTEA)  of  1991,  Public  Law 
102-240,  Congress  established  requirements 
for  statewide  planning.  The  Federal  High%vay 
Administration  (FHWA)  and  foe  Fedei^ 
Transit  Administration  jointly  issued  interim 
guidance  on  foe  ISTEA  statewide 
transportation  planning  and  programming 
requirements  pending  foe  issuance  of  formal 
guidance  through  foe  rulemaking  process.  A 
copy  of  foe  interim  guidance  along  with  foe 
woiding  of  Section  135,  Statewide  Planning, 
of  title  23  U.S.C.  are  attached  (Attachments 
1  and  2). 

The  statutory  requirements  for  statewide 
transportation  planning  and  programming 
include: 

— Implementation  of  a  statewide 
transportation  planning  process  that 
involves  local  officials  and  Indian  tribal 
governments 

— Increased  coordination  between 
Metropolitan  Planning  Organizations, 
States,  Federal  agencies,  and  Indian  tribal 
governments 

— ^A  list  of  20  factors  that  must  be  considered 
as  part  of  the  planning  process 
— Investment  strategies  to  improve  adjoining 
State  and  local  roads  that  support  rural 
economic  growth  and  tourism 
development.  Federal  agency  renewable 
resources  management,  and  multipurpose 
land  management  practices,  including 
recreational  development 
— Development  of  a  long-range  transportation 
plan  for  all  areas  of  foe  State 
— Development  of  a  Statewide  Transportation 
Improvement  Program  (STIP)  that  includes 
all  projects  funded  under  title  23  U.S.C 
— Project  selection 
All  Federal  Lands  Highway  Prograip 
(FLHP)  projects  must  be  in  foe  appropriate 
State’s  ^P  in  order  to  be  funded.  In 
cooperation  with  our  Office  of  Environment 
and  Planning,  we  have  developed  Interim 
statewide  transportation  planning  and 
programming  procedures  for  foe  Federal 
Lands  Highway  programs  funded  under  23 
U.S.C  A  copy  of  th^  procedures  is  also 
attached  (Attachment  3). 
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Under  these  intorim  procedurea,  the 
Federal  Lands  Highway  Office  (FLHO)  and 
Its  three  dtvisiaQS  wOh 

1.  Statewide  Transportation  Improvement 
Program:  Develop  a  finandaily  constrained 
transportation  improvement  piogron  (TIP) 
for  FY  93  andFY  94  (longer  H  the 
information  is  available)  using  available 
apfwoved  kmg-mnge  programs  in  each  FLHP 
category.  The  divisions  will  develc^  the 
Forest  Highway  TIPli  for  the  Forest  Highway 
programs  for  ttew  respective  States.  Ihe 
FLHO,  in  cooperatkin  with  the  Natkmal  Park 
Service  (NFS),  will  devah^  tha  Koads 
and  Paritways  (PfU^  TIP  ior  the  rap  program. 
The  Bureau  of  Indian  Aflairs  (BIA)  vdll 
prepare  Its  ladiaB  Raeawatiflo  Roads  (HaO 
TIP  for  ffia  nut  psogfsin.  All  TIPs  wiR  ba  sent 
to  the  FLHO.  The  FLHO  will  assemble  the 
TIPs  for  all  FLHP  catagpriea  by  State  and 
forward  them  to  each  FHWA  region  for 
inclusioa  in  tha  appn^rials  SlVs. 

2.  Fadwal  Lurd  KianagBBMnt  Agmcy 
Planning  Infonnation:  Initiate  egwts  to  have 
the  Bureau  of  Land  Mensgament  (BLM).  BIA, 
Forest  Service  (FS).  and  MPS  develop 
invantoriee  of  axi^ng  tranaportatioo  pjaae 
and  bod  axtd  rasouica  mant^amwit  pbns, 
and  have  copiae  of  all  aviehag  tran^ortetioD 
plans  provided  to  tha  anprcyiiata  Sbta 
highway  agency  by  Octobar  1. 

3.  Fedei^  La^  Idanagament  Agency 
Plaiudng  Parsonnak  Develop  disaclorias  of 
transportation  planmtng  personnel  in  the  BIA, 
BLM.  FS,  and  NPS.  Tb^  diradorlaa  wUl  be 
dbtribidad  to  ail  Stale  highway  ^nadaa  and 
appropdata  Fadaral  sganriaa  ly  oua  Office  of 
Enviriemant  and  Pbnnfaig  bbc  in  tha  year. 

Instructions  and  format  for  {neparing  ffia 
FLHP  Tab  are  attached  (Attedwvsnt  4. 
Diskette).  Wawonidappracietnracaifvbig  tha 
TIPs  (paper  and  magnetic)  on  the  Forasl 
Highway  portion  (d  the  program  for  your 
respective  States  by  July  20. 

We  have  written  btlm  to  tha  BIA.  BLM, 
FS,  and  the  NPS  advising  them  of  th^ 
statewide  transpoitatlQD  planning  and 
programming  requfaanents  and  requesting 
assistance.  If  you  have  any  questions,  ple^ 
call  Mr.  Paul  Los  on  202-336-0487. 

Thomas  O.  Edick. 

4  AttachmeQts 
)anel7,l9«2 

Interim  Statewide  Tkanspartatton  Phnning 
and  Programming  Pracadnraa,  PlBderM 
Lands  Sgbway  Pragrama  Fuisdad  Under  23 
UAC 

Focus  of  fnterun  Proeedures 

The  purpose  of  dib  Interim  Statewide 
Transportation  Planning  and  Programming 
Procedxires  for  the  Pettoral  Lands  Hlf^way 
Program  (FLHP)  b  to  provide  detail^ 
guidance  for  coraplyi^  witt  toe  Statewide 
Transportation  Improvement  nogram  (STIP) 
and  Protect  Shbet^  requirements  tiiat  were 
estri>Hsfaed  in  seetkm  135,  Slatowhle 
Planning,  of  tMe  23  U.S.C  by  seetkm  102S(a) 
of  toe  laterroodal  Sariace  Tnmsportstton 
Efficiency  Act  (ISTEA)  of  1901,  Piddic  Law 
102-240.  H  defines  dw  respoodbfHtiee  of  ffie 
three  Federal  Lands  Diviskiae,  the 

Bureeo  of  Indian  Aflabs  (BIA),  ffieBoram  of 
Land  Management  (BLM),  ffie  Foraat  Serviev 
(FS),  and  the  Nation^  P^  Service  (NFS) 


and  provides  procedures  for  preparing  and 
transmitUng  FUfi*  and  project  selection 
information  forindosion  into  STTPs.  These 
procedures  an  expected  to  remain  in  effect 
until  the  pending  nilemaldng  by  FHWA  to 
completed. 

Bockffoaad 

The  new  section  135(f)  of  tltfe23  rernbes: 

1.  Each  State  to  develop  a  STIP  for  ail  areas 
of  the  State. 

2.  AH  projects  within  the  bonndaries  of  the 
State  diat  an  funded  nnder  tide  23  to  be 
included  in  die  STIP. 

3.  Opportunity  fix*  piddle  comment  on  the 
STIP. 

4.  The  STIP  to  reflect  die  priorities  far 
programming  and  expenditun  of  ftmds. 

5.  havestment  strategies  to  improve 
adjoining  Slate  and  lo^  roads  diet  support 
ru^  economic  growdi  and  tousism 
development.  Federal  agency  renewable 
resources  management,  and  muhiinirpose 
land  management  practices,  inchiding 
recreational  development 

6.  Biennial  review  and  approval  of  the 
STff  by  die  Secretary  of  die  U.S.  Department 
ofTranspdrtathm. 

ha  adffidon,  amended  section  2(M  of  tide 
23  U.S£.  requbee  tadton  tribal  governments 
fat  cocqieratfon  widi  die  BIA  anaas  may  be 
approbate  wldi  State,  local  govamment,  or 
metroprditan  jdanning  atgantoadons  (MPOs), 
to  develop  a  transportation  improvement 
program  that  includes  all  Indfra  resnvatian 
road  projects  proposed  for  fondbig  Profsets 
are  to  be  selected  by  the  Indian  trtod 
government  from  the  (IRIQ  transportation 
Impravemeiit  program  and  siuU  be  subject  to 
the  apimival  M  die  Sacsalactoa  id  brtnior 
(BIA)  and  Transportation  (FHWA). 

Tha  amended  section  204  of  tide  23  U.S£. 
also  reqofaas  diet  no  pobBc  toads  hl^way 
project  may  be  imdBrtaben  fat  any  Stole 
unless  the  State  concurs  In  the  sriaGtkm  ud 
planning  of  dw  projaci 

Policy 

The  FedtoM  Lands  Highway  Office  CfLHO) 
is  In  full  support  of  an  intogratod  andlfanodal 
statewide  tran^Kxtotkn  ptonahig  and 
programming  process  which  is  used  to 
develop  a  multiyear  STIP  of  projects.  Tha 
process  needs  to  s^lsfjr  the  foUowing  criteria: 

•  An  efficient  and  effecthra  process  to 
needed  to  provide  tiinely  and  comptots 
project  information  to  State  highway  agencies 
for  statewide  transportation  planning  umI 
development  of  a  STOP. 

•  Tbs  process  shall  not  stop  tha  allocation 
of  Federal  Lands  Highway  (FUQ^  fiiads  for 
the  approved  program  of  projects  on  the  first 
workday  of  each  Federal  fiscal  year. 

•  Tha  Fljy  Administrator  (wae 
datogited)  will  continue  to  ^pipva  tha 
anawH  mid  kmg^aaga  prkvby  pogram  of 
projects,  in  accontonoa  wiffi  botongenqi 
Agramnmto  and/or  Ragidattons,  fcn  the 
Forest  Highway  portion  of  Public  Lands 
Highways,  IRR,  end  PRP. 

Wah^reviewod  die  May  28,1992. 
Interim  Gttiduica  on  ISTEA  Stotawlde 
Transportation  Planning  and  PrograamiBg 
(HPD-l/TGM-1)  which  wujiiapaied  by  the 
Office  of  EBvbonmenl  and  raoning.  The 
proposed  gtridance  provider  adequate 


flexibility.  The  fonowine  pnoass  to  intended 
to  detail  the  interim  guiotonce  with  reflect  to 
the  FLHP. 

Stolewfde  PhtatiagPnetss 

The  FLHO  wHh 

•  hdtieteefibrtstohaveteBLM.  BIA,  PS, 
and  )6*S  develop  farveotoriM  irf  ell  axtottog 
transpmtotion  pians  and  toad  and  lesooroe 
management  phns  by  September  1. 

•  Initiatoeflbrto  to  have  copies  afrit 
existing  tran^xntatkm  plans  provided  to  the 
appropriate  ^ate  hi^n^  agency  by  October 
1. 

•  Develop  personori  dbectories  of 
transportation  fdanning  personnri  In  dm  BM, 
BLM,  FS,  and  WS,  in  cooperation  with  die 
^^sderal  agencies. 

•  Work  widi  the  Federal  agencies  to 
modify  die  existing  raemorandmes  of 
agreement  to  inco^mr^  transportadon 
planning  and  odwr  ISTEA  lequiiemenls  and 
proceduras. 

•  Wwk  wife  the  Federriagoncioe  to 
devekqi  transportotfam  {daimfa^  «ad 
programming  procefeaes  to  meet  ISTEA 
reqnbemeats. 

Paderri  agmeiee  need  to  deeriqp  fsr  revise 
dieb  proceotiies  to  iaqfoove  coordferation  is 
the  transportatkmplaiiirfng  arse  wife  Stats 
highway  agsneiae,  local  governments,  Indkai 
tnm  govenunenta,  ad  MPOe.  The  imfy 
changeanttcipatidbyfeeFLMOtodtobi- 
agency  Poreel  nMethigs  to  dial  fee 

meefi^  wiB  need  to  W  hrid  eaiBer  tot  fee 
fiacriyev. 

Fiscal  Year  1892  Federal  Loads  Highway 
Profecta 

Uodar  dtaaa  btossim  piQoadaraa,  Padesal 
funds  made  avadthto  undar  dda  23  for  dto 
FLHP  may  be  oMigatadwifeeiri  being 
included  in  a  STiPuntd  Octohnr  IprovMsd 
they  are  ha  an  appsovad  psog^iui  ot  projads. 

Process  for  Devdoping  a  Statewide 
Transportatkm  bnpravaaeat  Program  (STIP) 

Under  these  interim  procadusaa,  fee  RilO 
and  its  thraa  divtotone  wBl  devsk^ 
flnanrially  mnstraiusd  bMaportallon 
improvement  pia|iama(TIPdfiwFY  S3  and 
FY  94  (kmgar  if  the  iniotmaliou  is  available) 
using  avaUrida  ^qnovad  kmg-cange 
programe  in  each  FLHP  criegpry.  The 
divisions  wUl  devak^  tha  Fcuasl  lEgbw^ 
TIPs  for  the  Foiest  K^way  psogtona  for 
theix  re^wetive  States.  Tha  FU^  in 
coopendon  wife  tha  NFS,  wdl  davalop  the 
financially  oonstrained  Park  Roads  and 
Parieway  (PRP)  TO*  far  tha  PRP  program  usbag 
the  exiting  multfyaar  program  of  projects 
and  dm  NFS-wida  priorify  list.  The  BIA  vriU 
prepare  Its  financially  constrained  IRR  HP 
from  inforinatiQn  maided  ly  the  buUan 
tribes.  An  TIPa  wm  be  seat  to  FLHO.  The 
FLHO  will  assembfe  theFLHTIP  finchaffing 
all  FLHP  categories)  by  State  and  forward 
them  to  each  FHWA  ra^on  by  August  1  fig 
inclusion  in  fee  appropriate  STIA.  Goptotof 
the  PLH  TIP  wfll  M  riso  be  provided  to 
Office  of  Environment  and  banning. 

The  FLH  TIP  win  be  divided  lyFLHP 
fundlDg  categfory,  fiscal  year,  andbv  Stats. 
There  snould  be  one  page  pat  fiscal  year 
when  one  or  man  projects  ate  plamved  at 
programmed  in  that  State.  A  coa  of  fee 
required  TIP  page  format  to  attamed.  The 
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divisions  are  to  furnish  their  TIPS  hi  boUt 
paper  and  magnetic  form. 

The  TIP  will  have  the  following 
information  on  a  project:  ^ 

— County 
— Route  number 

— Highway  or  bridge  name/identification 
— Project  limits  or  termini 
— ^Type  of  project 

— Net  construction  amount  to  be  funded 
— Contracting  agency 
— Priority 

— Source  of  funding 
— Fiscal  year  to  be  funded 

The  costs  for  preliminary  and  construction 
engineering  for  all  projects  should  be  totaled 
and  entered  on  the  form.  Tha  FLHO  or 
FHWA  Federal  Lands  Highway  Division 
Engineer  shall  approve  the  projects  in  the 
STIP. 

A  signature  block  is  provided  for  the  State 
official  to  indicate  when  this  information  is 
incorporated  into  the  STIP.  ^ 

Only  those  projects  included  in  the  list  of 
projects  will  be  eligible  for  funding  beginning 
October  1, 1992. 

Emergency  projects  (i.e.,  bridM  failure, 
slide,  etc.)  may  be  advanced  to  mnding  even 
if  they  were  not  in  the  original  STIP 


submission.  A  revised  TIP  must  be  prepared 
and  forwarded  to  the  FLHO  for  transmission 
to  the  appropriate  State. 

An  updated  TIP  should  be  submitted  by 
March  1  of  each  subsequent  fiscal  year.  This 
earlier  date  is  necessary  to  provide  tha  States 
with  adequate  time  to  allow  for  public 
comment  on  their  STIP. 

InstructionB  for  Entering  Information  on  tha 
FLHTIP 

State:  Enter  the  State  name  where  the 
projects  are  located. 

Fiscal  Year.  Entm  the  Federal  fiscal  year  of 
funding. 

County:  Enter  the  coimtyis)  where  the 
project  is  located. 

Route  Number.  Enter  the  State,  U.S.,  or 
Federal  route  number. 

Highway/Bridge  Project  Name:  Enter  the 
highway  or  bridge  name.  The  National 
Forest,  Park,  or  area  name  can  also  be  entered 
here.  The  National  Bridge  Inspection  System 
number  can  be  entered  here. 

Project  Limits/Teimini:  Enter  the  limit  or 
project  termini. 

iVpe  of  Project:  Enter  the  type  of  project 
such  as  grade,  drain,  base,  pave, 
reconstruction,  overlay,  bridge,  signing,  etc. 


Net  Construction  Program  Funding 
Amount:  Enter  the  amoimt  of  program  funds 
to  be  used  for  actual  construction. 
Construction  engineering  costs  are  not  to  be 
included. 

Contracting  Agency:  Enter  the  name  of  the 
agency  or  organixation  that  will  administer 
the  construction  contract 

Priority:  Enter  the  [viarity  of  the  project. 
Priority  can  be  High,  Medi^,  Low,  Back-up 
Project,  or  numeric. 

Engineering  Costs  and  Funding:  The  costs 
for  preliminary  and  consfruction  engineering 
for  all  projects  should  be  totaled  and  entered 
on  the  form.  The  total  program  funds 
available  for  the  fiscal  year  including  any 
carryover  should  also  be  entered. 

Signature  Boxes:  The  FHWA  Federal  Lands 
Highway  Division  Engines  shall  approve  the 
Forest  Highway  projects  in  the  STIP.  The 
Federal  Lands  Highway  Program 
Administrator  will  approve  the  IRR  and  PRP 
projects  in  the  STIP. 

MLUNO  CODE  4ai»-as-ii 


Prepared  fay: 
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]une  30, 1992. 

The  Honorable  James  M.  Ridenour,  Director, 
National  Park  ^rvice.  Department  of  the 
Interior,  Washington,  DC  20240. 

Dear  Mr.  Ridenour:  The  Intermodal  Surface 
Transportation  Efficiency  Act  (ISTEA)  of 
1991,  Public  Law  102-240,  made  a  number 
of  changes  to  the  park  roads  and  parkways 
(PRP)  program.  During  the  past  several 
months,  our  staffs  have  held  a  number  of 
discussions  on  the  procedures  to  implement 
the  new  provisions  of  the  ISTEA.  On  May 
19-21,  the  National  Park  Service  (NPS)  and 
the  Federal  Highway  Administration  (FHWA) 
held  an  interagency  PRP  program  meeting. 
The  enclosures  provide  the  interim  guidance 
for  implementing  23  U.S.C  204,  Federal 
Lands  Highway  Program,  as  amended  by  the 
ISTEA. 

The  ISTEA  of  1991  expands  the  list  of 
items  eligible  for  PRP  program  funding.  In 
cooperation  and  coordination  with  your  staff, 
we  have  updated  the  listing  of  eligible 
program  items  that  was  first  issued  in  July 
1983.  The  revised  list  identifies  items  that 
may  be  funded,  items  that  will  generally  not 
be  funded  due  to  their  low  priority  in 
relation  to  the  large  PRP  backlog  of  needs, 
and  items  that  will  not  be  funded  under  the 
PRP  program  category. 

We  will  continue  working  with  your  staff 
to  finalize  details  for  implementing  the  new 
program  requirements.  If  there  are  any 
questions,  please  contact  us. 

Sincerely  yours, 

Allen  W.  Burden,  for  Thomas  O.  Edick,  P.E., 
Federal  Lands  Highway  Program 
Administrator,  Federal  Lands  Highway  Office. 

FHWA  Interim  Guidance  on  Park  Roads  and 
Parkways  Program  (23  U.S.C  101  and  23 
U.S.C.  204) 

June  30, 1992. 

The  purpose  of  this  Interim  Guidance  on 
the  Park  Roads  and  Parkways  Program  is  to 
provide  guidance  for  complying  with  the 
requirements  of  23  U.S.C  101,  23  U.S.C  202, 
and  23  U.S.C  204,  Federal  Lands  Highways 
Program,  as  stated  and  amended  by  section 
1032  of  the  Intermodal  Surface 
Transportation  Efficiency  Act  (ISTEA)  of 
1991,  Public  Law  102-240. 

Provision — The  term  "park  road"  means  a 
public  road,  including  a  bridge  built 
primarily  for  pedestrian  use,  but  with 
capacity  for  use  by  emergency  vehicles,  that 
is  located  within  or  provides  access  to  an 
area  in  the  national  park  system  with  title 
and  maintenance  responsibilities  vested  in 
the  United  States,  23  U.S.C  101. 

Guidance — ^This  provision  redefines  the 
temporary  bridge  between  Ellis  Island  and 
Liberty  State  Park  as  a  park  road.  A 
permanent  replacement  for  the  bridge  is  a 
project  being  executed  jointly  by  the  FHWA 
and  the  NPS.  On  March  20,  a  program 
schedule  was  developed.  The  design  and 
construction  of  this  bridge  will  be  expedited 
upon  approval  of  the  Record  of  Decision  in 
accordance  with  the  National  Environmental 
Policy  Act. 

Provision — ^The  Secretary  of 
Transportation,  in  cooperation  with  the 
Secretary  of  the  Interior  and  the  Secretary  of 
Agriculture  shall  develop  appropriate 


transportation  planning  procedures  and 
safety,  bridge,  and  pavement  management 
systems  for  roads  funded  under  the  Federal 
Lands  Highway  Program,  23  U.S.C  204(a). 

Guj'e/ance— Current  park  roads  and 
parkways  (PRP)  progr^  transportation 
planning  procedures  will  continue  for  the 
interim  period.  The  NPS  and  FHWA  will 
jointly  prepare  a  Transportation 
Improvement  Program  (TIP)  for  the  PRP 
program.  The  June  24, 1992,  letter  to  the  NPS 
describes  the  interim  TIP  procedures  for 
roads  funded  under  the  Federal  Lands 
Highway  Program.  The  existing  Information 
system  will  )w  reviewed  by  NPS  and  FHWA 
to  determine  whether  any  enhancements  are 
necessary  to  meet  new  management  systems 
requirements  and  guidance  will  be  jointly 
developed.  Guidance  on  additional 
appropriate  transportation  planning 
procedures  and  management  systems  will  be 
issued  at  later  dates. 

Provision — All  appropriations  for  the 
construction  and  improvement  of  each  class 
of  Federal  lands  highways  shall  be 
administered  in  conformity  with  regulations 
and  agreements  jointly  approved  by  the 
Secretary  of  Transportation  and  the  Secretary 
of  the  appropriate  Federal  land  managing 
agency,  23  U.S.C  204(f). 

Guidance— The  Memorandiun  of 
Agreement  signed  by  the  NPS  on  May  3, 

1983,  and  by  the  FHWA  on  May  19. 1983, 
remains  in  effect.  A  technical  addendum 
updating  and  conforming  legal  references 
will  be  jointly  developed  by  the  NPS  and 
FHWA,  if  necessary. 

Funding  of  Program  Items,  Park  Roads  and 
Parkways  Program 

June  30, 1992. 

Provision — ^The  Secretary  of  Transportation 
shall  allocate  the  sums  authorized  to  be 
appropriated  for  such  fiscal  year  for  park 
roads  and  parkways  each  according  to  the 
relative  ne^s  of  Uie  various  elements  of  the 
national  park  system,  taking  into 
consideration  the  need  for  access  as 
identified  through  land  use  planning  and  the 
impact  of  such  planning  on  existing 
transportation  ^ilities,  23  U.S.C  202(c) 

Provision — Funds  available  for  park  roads, 
parkways,  and  Indian  reservation  roads  shall 
be  used  by  the  Secretary  of  the  Interior  to  pay 
for  the  cost  of  planning,  research,  engineering 
and  construction  thereof,  23  U.S.C  204(b). 

Provision — Funds  available  for  each  class 
of  Federal  lands  highways  shall  be  available 
for  any  kind  of  transportation  project  eligible 
for  assistance  under  this  title  that  is  within 
or  adjacent  to  or  provides  access  to  areas 
served  by  the  particular  class  of  Federal 
lands  highways,  23  U.S.C  204(b). 

Provision — Funds  available  for  each  class 
of  Federal  lands  highways  may  be  available 
for  the  following:  (1)  Transportation  planning 
for  tourism  and  recreational  travel  including 
the  National  Forest  Scenic  Byways  Program, 
Bureau  of  Land  Management  Ba^  Country 
Byways  Program,  National  Trails  System 
Program,  and  similar  Federal  programs  that 
benefit  recreational  development,  (2) 
Adjacent  vehicular  parking  areas,  (3) 
Interpretive  signage,  (4)  Acquisition  of 
necessary  easements  and  scenic  or  historic 
sites,  (5)  Provisions  for  pedestrians  and 


bicycles,  (6)  Construction  and  reconstruction 
of  roadside  rest  areas  Including  sanitary  and 
water  focilities,  (7)  Other  appropriate  public 
road  facilities  such  as  visitor  centers  as 
determined  by  the  Secretary  of 
Transportation,  23  U.S.C  204(h). 

Guidance— lire  following  up^tes  the  July 
19, 1983,  list  of  eligible  park  roads  and 
parkways  (PRP)  program  items.  The  list 
identiffes  items  &at  may  be  funded,  items 
that  will  generally  not  be  funded,  and  items 
that  will  not  be  funded  under  the  PRP 
program  category.  Funding  for  some  items 
will  be  jointly  determined  by  National  Park 
Service  (NPS)  and  Federal  Iffghway 
Administration  Headquarters  based  on 
overall  relative  PRP  program  priorities. 

Items  That  May  Be  Funded 

Project  Support  Items 

•  Transportation  planning  including 
planning  for  tourism  and  recreational  travel 
that  benefits  recreational  development. 

•  Research  part  of  coordinated  technology 
implementation  program  (CTIP). 

•  Traffic  engineering  and  safety  studies. 

•  Identification  and  surveillance  of 
accident  locations. 

•  Development  of  road  and  bridge 
standards. 

•  Bridge,  pavement,  and  safety 
management. 

•  Selected  preliminary  engineering 
studies. 

•  Necessary  interagency  program/project 
formulation  meetings. 

•  Interagency  program  review  meetings 
(per  interagency  agreement). 

•  Necessary  environmental  studies  and 
archeological  investigation  confined  to  the 
general  roadway  construction  limits. 

•  Necessary  architectural  and  landscape 
engineering  services. 

•  Engineering  design  for  roads  and  bridges. 

•  Necessary  interagency  project 
coordination. 

•  Project  related  revegetation. 

•  Construction  engineering  for  contract 
administration,  inspection  and  testing. 

Construction  and  Improvements  Items 

•  Engineered  pavement  overlays  that  add 
structural  value,  design  life  or  improved  skid 
resistance. 

•  Double  bituminous  surface  treatments 
and  chip  seals  that  are  part  of  predefined 
stage  construction  or  form  final  surface  on 
low  volume  roads. 

•  Engineered  rehabilitation  or 
reconstruction  of  pavement  structures, 
bridges  and  bridge  decks,  and  tuimels. 

•  Engineered  spot  safety  improvements 
resulting  from  safety  studies. 

•  Upgrading  of  substandard  traffic  barriers 
and  bridge  rails  to  current  standards. 

•  Replacement  of  nonstandard  traffic 
regulatory  and  guide  signs. 

•  Upgrading  substandard  or 
nonconforming  traffic  markings  (1-time 
only). 

•  Park  entrance  signs  if  the  sign  conforms 
to  park  standards,  is  in  a  safe  location,  is  part 
of  an  adjacent  park  road  project,  and  is  of 
reasonable  cost  ($10,000  maximum). 

•  Handling  tnfffic  and  pedestrians  through 
construction  zones. 
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•  Public  approach  roads  and  interchange 
ramps  which  are  under  the  {urisdictioa  and 
responsibility  of  the  NFS. 

•  Installatitm  of  wan’anted  roadway 
lighting. 

•  Adjustment  of  utilities  directly  related  to 
roadway  work. 

•  Conducts  crossing  under  the  roadway  to 
accommodate  future  planned  utilities. 

•  Landscaping  and  seeding  of  areas 
disturbed  by  PRP  road  construction. 

•  Landscaping  required  to  meet  EIS 
mitigation  measures  resulting  from  roadway 
construction. 

•  Construction  of  erosion  control  and 
environmental  mitigation  measures  directly 
related  to  roadway  construction. 

•  Experimental  featiues  where  there  is  a 
planned  monitoring  evaluation  schedule. 

•  Public  parking  lots  or  pull-offs  to  trail 
heads,  interpretive  areas,  public  lodging, 
visitor  center,  (including  necessary 
supporting  retaining  walls,  protective  railings 
and  adjacent  perimeter  sidewalk. 

•  Provisions  for  pedestrians  within/ 
adjacent  to  roadway  prism  when  warranted 
for  safety  reasons. 

•  Restoration  of  burrow  pits  created  by 
projects  funded  from  the  PRP  program. 

•  Force  account  and  day  lalw,  including 
materials  and  equipment  rental,  being 
performed  in  accordance  with  approved 
plans  and  specifications,  which  has  been 
determined  to  be  cost-effective  (public 
interest). 

Funding  Will  Generally  Not  Be  Made 
Available  for  the  Following  Items 

(Funding  will  be  determined  on  a  case-by¬ 
case  exception  basis  taking  into 
consideration  overall  relative  PRP  program 
priorities.) 

Proiect  Support  Items 

•  Acquisition  of  necessary  scenic 
easements  and  scenic  or  historic  sites. 

Construction  or  Improvements  Items 

•  Special  use  tram  roads  if  in  lieu  of 
constructing  a  2-lane  public  road  and 
additional  parking  lo^ 

•  Bike  paths,  unless  they  are  part  of  the 
park’s  approved  General  Management  Plan 
(GMP),  constructed  in  conjunction  with  PRP 
projects,  and  are: 

— part  of  a  roadway  prism  necessary  for 
safety  reasons  and  if  bike  traffic 
warrants, 

— independent  paths  used  for 
transportation  and  safety  reasons  based 
on  accident  and  traffic  data  analysis. 

•  Interpretive  signage  part  of  a  roadway 
project 

•  Construction  of  visitor  information 
centers  and  related  items. 

•  Construction  of  roadside  rest  area 
including  sanitary  and  water  focilities. 

•  Bridge  painting  work  on  structures 
(painting  of  major  large  structures  considered 
on  a  case-by-case  exception  basis). 

•  Other  public  roads  which  provide  access 
to  areas  under  the  jurisdiction  and 
responsibility  of  the  NFS. 

Items  That  Will  Not  Be  Funded 


Project  Support  Items 

•  General  park  planning. 

•  Nonprogram  specific  conferences,  field 
trips,  or  training  conferences. 

•  Archeological  investigations  and  work 
outside  roadway  construction  limits. 

Construction  or  Improvements  Items 

•  Construction  of  campground  roads  and 
related  paridng  pads  (Renronce  NFS  3/28/89 
Monorandum  for  relative  PRP  program 
priority  funding). 

•  Cyclic  roadway  maintenance  work 
including  chip  and  slurry  seals  (seal  coats), 
pavement  patching,  shoulder  and  ditch 
grading,  cleaning  culverts,  snow  removal, 
roadside  mowing,  normal  sign  repair  and 
traffic  markings. 

•  Seal  coats  on  top  of  new  asphalt  concrete 
pavements. 

•  Cyclic  bridge  maintenance  work 
including  cleaning  and  repairing  bridge 
joints,  cleaning  and  repairing  bridge 
drainage,  and  repairing  other  bridge 
appurtenances. 

•  Landscaping  and  irrigation  systems  of 
areas  not  disturb^  by  PRP  road  construction. 

•  Utilities  and  buildings  not  disturbed  by 
construction. 

•  Sanitation  facilities  not  disturbed  by 
construction. 

•  Walls  and  erosion  protection  that  are  not 
part  of  or  support  the  roadway  prism. 

•  Recreational  boat  launching  focilities 
and  ramps. 

•  General  park  development  project. 

•  Park  road  that  serves  only  an 
administrative  site  such  as  p^  housing, 
maintenance  areas,  or  park  dormitory  (or  a 
combination  of  these). 

•  Park  road  that  provides  access  to  Park 
Headquarters  which  is  not  open  to  the 
general  public  (i.e.,  not  a  visitor  center). 

•  Restoration  of  borrow  pits  (or  portions  of 
borrow  pits)  created  by  projects  frmded  with 
non-PRP  program  funds. 

•  Repairs  to  or  replacement  of  fences  not 
disturbed  by  PRP  road  construction. 

•  Fences  constructed  for  esthetics. 

June  30, 1902. 

Mr.  Patrick  A.  Hayes,  Deputy  to  the  Assistant 
Secretary — Indian  Affoin,  ' 

U.S.  Department  of  the  Interior.  1849  C 
Street.  NW  (Code  260  MS  4588). 
Washington,  DC  20240. 

Dear  Mr.  Hayes:  The  Intermodal  Surface 
Transportation  Efficiency  Act  (ISTEA)  of 
1991,  Public  Law  102-240,  made  a  number 
of  changes  to  the  Indian  Reservation  Road 
(IRR)  program.  During  the  past  several 
mont^,  our  staffs  have  held  a  number  of 
discussions  on  the  procedures  and  policy  to 
implement  the  new  provisions  of  ISTEA.  *1110 
enclosures  provide  the  interim  guidance  for 
implementing  section  204,  Federal  Lands 
Highway  Program,  of  title  23  U.S.C.  as 
amended  by  ISTEA. 

The  ISTEA  has  simificantly  increased  the 
items  that  are  eligible  for  IRR  funding.  The 
last  list  of  eligible  program  items  was  iswed 
in  July  1983.  The  revised  list  of  program 
items  identifies  items  that  may  be  funded, 
items  that  will  generally  not  be  funded  due 
to  their  low  priority  in  relation  to  the  large 
IRR  backlog  of  needs,  and  items  that  will  not 
be  funded  under  the  IRR  program  category. 


We  will  continue  working  with  your  staff 
on  procedures  and  policy  for  implementing 
new  program  requirements  from  the  ISTEA. 

If  you  have  any  questions,  please  call  Mr. 

Paul  R.  Los  on  FTS  202-366-9487  or  Mr. 
Salim  Nassif  on  FTS  202-36B-9490. 

Sincerely  yours, 

Alien  W.  Burden  for  Thomas  O.  Edlck. 

FHWA  Interim  Guidance  en  Indian 
Reservation  Roads  Program  (23  U.S.C  204) 
June  30, 1992. 

Focus  of  Interim  Guidance 

The  purpose  of  this  Interim  Guidance  on 
the  Inffian  Reservation  Roads  Program  is  to 
provide  guidance  for  complying  with  the 
requirements  of  23  U.S.C  204,  Federal  Lands 
Hi^way  Program,  as  amended  by  sections 
1030  and  1032  of  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991,  Public 
Law  102-240. 

Provision — ^The  Secretary  of  Transportation 
in  cooperation  with  the  Secretary  of  the 
Interior,  shall  develop  appropriate 
transportation  planning  procedures,  and 
safety,  bridge,  and  pavement  management 
systems  for  roads  funded  under  the  Federal 
Lands  Highway  Program,  23  U.S.C  204ia). 

Guidance — ^The  BIA  will  prepare  a 
Transportation  Improvement  Program  (TIP) 
for  the  Indian  Reservation  Road  program  in 
accordance  with  the  May  28  Interim 
Guidance  on  23  U.S.C  135 — Statewide 
Planning  Requirements  (HEP-1 2/TGM-21). 
The  IRR  TIP  must  be  sent  to  FLHO.  FLHO 
will  assemble  the  TIPs  by  State  and  forward 
them  to  each  FHWA  region  for  inclusion  in 
the  appropriate  Statewide  Transportation 
Improvement  Programs.  Safety,  bridge,  . 
pavement  management  systems  are  required 
for  Indian  Reservation  Roads.  Guidance  on 
the  management  systems  will  be  issued  at 
later  dates. 

Provision — Notwithstanding  any  other 
provision  of  this  title,  Indian  reservation 
roads  under  the  jurisdiction  of  the  Bureau  of 
Indian  Affairs  of  the  Department  of  the 
Interior  shall  be  eligible  to  expend  not  more 
than  IS  percent  foods  appropriated  from  the 
Highway  Trust  Fund  for  the  purpose  of  road 
sealing  projects.  The  Biueau  of  Indian  Afiairs 
shall  continue  to  retain  responsibility, 
including  annual  request  responsibility,  for 
road  maintenance  programs  on  Indian 
Reservations,  23  U.S.C  204(c). 

Guidance— Prior  to  expenditures  of  these 
foods,  the  BIA  shall  submit  to  the  Federal 
Highway  Administration  (FHWA)  a  list  of 
proposed  sealing  projects  (APL)  for  approval 
and  an  annual  report  of  the  amount 
expended  on  road  sealing  projects  by  State. 

Provision — Up  to  2  percent  of  funds  made 
available  to  IRR  roads  for  each  fiscal  year 
shall  be  allocated  to  those  Indian  tribal 
governments  applying  for  transportation 
planning  pursuant  to  the  provisions  of  the 
Indian  ^If-Determination  and  Education 
Assistance  Act.  The  Indian  tribal 
government,  in  cooperation  with  the 
Secretary  of  the  Interior,  and,  as  may  be 
appropriate,  with  a  State,  local  government, 
or  metropolitan  planning  organization,  shall 
develop  a  transportation  improvement 
program,  that  includes  all  Indian  reservation 
road  projects  proposed  for  funding.  Projects 
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shall  be  selected  by  Indian  tribal  government 
from  the  transportation  improvement 
program  and  shall  be  subject  to  the  approval 
of  the  Secretary  of  the  Interior  and  the 
Secretary,  23  U.S.C.  204(i). 

Guidance — Interim  guidance  and 
procedures  were  jointly  developed  and 
issued  in  Mr.  Patrick  A.  Hayes’  March  12 
memorandum  on  Interim  Guidelines  and 
Procedures  for  Highway  Trust  Funds 
Transportation  Planning  Funds  for  Tribes. 

Funding  of  Program  Items,  Indian 
Reservation  Roads  Program 
June  30, 1992. 

Provision — ^Funds  available  for  each  class 
of  Federal  Lands  Highways  shall  be  available 
for  any  kind  of  transportation  project  eligible 
for  assistance  under  this  title  that  is  within 
or  adjacent  to  or  provides  access  to  the  areas 
served  by  the  particular  class  of  Federal 
Lands  Highways,  23  U.S.C.  204(b). 

Provision — ^The  Secretary  of  the  Interior 
may  reserve  funds  from  the  Bureau  of  Indian 
Afrairs’  administrative  funds  associated  with 
the  Indian  Reservation  Road  Program  to 
finance  the  Indian  technical  centers 
authorized  under  section  326,  23  U.S.C. 

204(b). 

Provision — Funds  available  for  each  class 
of  Federal  Lands  Highways  shall  be  available 
for  the  following;  (1)  Transportation  planning 
for  tourism  and  recreational  travel  including 
the  National  Forest  Scenic  Byways  Program, 
Bureau  of  Land  Management  Bade  Country 
Byways  Program,  Pro^ams  that  benefit 
recreational  development,  (2)  Adjacent 
vehicular  parking  areas,  (3)  Interpretive 
signage,  (4)  Acquisition  of  necessary  scenic 
easements  and  scenic  or  historic  sites,  (5) 
Provision  for  pedestrians  and  bicycles,  (6) 
Construction  and  reconstruction  of  roadside 
rest  areas  including  sanitary  and  water 
facilities,  (7)  other  appropriate  public  road 
facilities  such  as  visitor  centers  %s 
determined  by  the  Secretary,  23  U.S.C 
204(h). 

Guidance — ^The  last  list  of  eligible  program 
items  was  issued  in  July  1983.  The  ISTEA 
has  significantly  increased  the  items  that  are 
eligible  for  IRR  funding.  The  list  identifies  (1) 
items  that  may  be  funded,  (2)  items  that  will 
generally  not  be  funded  due  to  their  low 
priority  in  relation  to  the  large  IRR  backlog 
of  needs,  and  (3)  items  that  will  not  be 
funded  under  the  IRR  program  category.  The 
funding  for  items  in  (2)  will  be  determined 
on  a  case-by  case  exception  basis  taking  into 
consideration  overall  relative  IRR  program 
priorities. 

Items  That  May  Be  Funded 
Project  Support  Items 

•  Transportation  planning  procedures 
including  planning  for  tourism  and 
recreational  travel  that  benefrts  recreational 
development. 

•  Management  systems  for  bridges, 
pavements,  and  safety. 

•  Development  of  reservation 
transportation  plans  and  priority  list  of 
projects. 

•  Research  part  of  Coordinated  Technology 
Implementation  Program  (CTIP). 

•  Traffic  engineering  and  safety  studies. 


•  Identification  and  surveillance  of 
accident  locations. 

•  Development  of  road  and  bridge 
standards. 

•  Selected  preliminary  engineering 
studies. 

•  Necessar'  interagency  program/project 
formulation  meetings. 

MEMORANDUM 


Date;  5/28/92. 

Reply  to  Attn  of;  HEP-12,  TGM-21. 

Subject;  Action — Interim  Guidance — 23 
U.S.C  135 — Statewide  Plaiming 
Requirements. 

From;  Federal  Hl^way  Associate 
Administrator  for  Program  Development: 
Federal  Transit  Associate  Administrator  for 
Grants  Management. 

To;  Regional  Federal  Highway 
Administrators;  Federal  Transit  Area 
Directors  and  Regional  Administrators. 

The  attached  Interim  Guidance  on 
Statewide  Transportation  Planning  and 
Programming  addresses  the  requirements  of 
the  Intermodal  Surface  'Transportation 
Efficiency  Act  (ISTEA)  of  1991,  pending  the 
issuance  of  formal  guidance  through  the 
rulemaking  process.  It  clarifies  phase-in 
operations  where  new  processes  and 
documents  are  required  and  provides  target 
dates  for  State  compliance. 

The  Interim  Guidance  does  not  provide  the 
full  detail  of  ISTEA  provisions,  but  does 
include  as  suggestions,  some  fundamental 
elements  that  may  well  be  added  by 
rulemaking. 

Copies  of  the  Interim  Guidance  should  be 
provided  to  the  State  transportation  agency, 
the  Governor’s  Office,  coimty  and  municipal 
government  associations,  MPOs  and  other 
regional  planning  organizations  and  transit 
operators.  In  addition,  it  may  be  provided  to 
other  interested  individuals  or  organizations. 

We  expect  to  formally  publish  die  Interim 
Guidance  in  the  Feder^  Regiitw  shortly. 
Questions  on  the  Interim  Guidance  should  be 
directed  to  Mr.  Robert  Kirkland  (FTA,  TGM- 
21,  FTS  366-1612)  or  Mr.  Thomas  R.  Weeks 
(FHWA,  HEP-12,  FTS  366-5002). 

Robert  H.  McManus 
Anthony  R.  Kane 
Attachment 

Interim  Guidance  on  Statewide 
Transportation  Planning  and  Programming 
(23  U.S.C  135) 

Focus  of  Interim  Guidance 
The  purpose  of  this  Interim  Guidance  on 
Statewide  Transportation  Planning  and 
Programming  is  to  provide  guidance  for 
complying  with  the  requirements  of  23 
U.S.C.  135,  in  conjunction  with  the  guidance 
on  metropolitan  transpmlation  planning 
issued  on  April  6, 1992.  In  establishing  this 
interim  guidance,  the  Federal  Highway 
Administration  (FHWA)  and  the  Federal 
Transit  Administration  (FTA)  acknowledge 
the  need  for  a  phase-in  period  to  folly 
comply  with  the  requir^ents  of  section  135, 
and  in  particular  the  requirement  for  a 
statewide  multi-modal  transportation  plan. 
Accordingly,  this  guidance  is  intended  to 
provide  sufficient  flexibility  to  the  States, 


transit  operators,  and  local  officials  to 
maintain  project  authorizations  within  the 
spirit  and  intent  of  the  legislation.  The 
guidance  identifies  FHWA’s  and  FTA’s 
expectations  concerning  compliance  with  the 
statewide  transportation  improvement 
programming  requirements  during  the  phase- 
in  period.  The  FHWA  and  FTA  intend  to 
issue  regulations  through  formal  rulemaking 
actions  to  establish  permanent  policies  and 
procedures  for  implementing  Section  135 
and  for  administering  revisions  to  planning 
funding. 

Statewide  Transportation  Planning  Process 

Provision — A  statewide  transportation 
planning  process  is  required  that  is 
coordinated  with  the  transportation  planning 
carried  out  in  metropolitan  areas  ana  with 
the  planning  for  all  modes  of  transportation. 
Factors  that  the  process  must  consider  are 
specified.  Included  are  requirements  to 
determine  transportation  needs  in 
nonmetropolitan  areas  in  consultation  with 
local  elected  officials  having  jurisdiction  over 
transportation  and  to  consi^  the  concerns 
of  Indian  tribal  governments  having 
jurisdiction  over  lands  within  a  State. 

(Section  135(c)) 

Guidance— Pending  rulemaking  by  the 
FHWA  and  the  FTA,  each  State  la  encouraged 
to  (1)  review  the  requirements  of  23  U.S.C 
135  and  initiate  steps  to  establish  or  modify 
its  statewide  transportation  planning  process 
to  respond  to  these  requirements  and  to 
include  the  management  systems  activities 
required  by  23  U.S.C  303,  (2)  review  State/ 
local  legislative  transportation  and  land  use 
planning  provisions  and  assess  the  adequacy 
of  these  provisions  to  comply  with  23  U.S.C 
135,  (3)  review  existing  organlzationa] 
arrangements  affecting  statewide 
transportation  planning  and  programming 
and  establish  new  processes  as  necessary,  (4) 
Initiate  discussions  with  local  officials  and 
other  State  officials  on  nonmetropolitan 
multi-modal  transportation  needs,  (5) 
coordinate  with  the  metropolitan  planning 
organizations  (MPO)  in  the  State  on 
transportation  needs  and  on  the  processes  for 
Integrating  metropolitan  plans  and  i»ograms 
with  statewide  plans  and  programs,  and  (6) 
review,  existing  public  involvement 
procedures  and  identify  changes  necessary  to 
meet  the  requirements  of  23  U.S.C  135. 
Where  appropriate,  discussions  should  be 
Initiated  with  Indian  tribal  governments  and 
appropriate  Federal  lands  agencies  to 
establish  a  cooperative  process  for  planning 
and  programming  transportation 
improvements. 

Statewide  Transportation  Plan 

Provision — A  long-range  transportation 
plan  for  all  areas  of  the  State  is  required 
which  provides  for  development  of 
transportation  facilities  that  will  function  as 
an  intermodal  State  transportation  system. 
With  respect  to  metropolitan  areas  of  the 
State,  the  land  must  be  developed  In 
cooperation  with  the  MPOs.  For  areas  of  the 
State  under  the  Jurisdiction  of  an  Indian 
tribal  govenunent,  the  plan  needs  to  be 
developed  in  cooperation  with  the  Indian 
tribal  government  and  the  Secretary  of  the 
Interior.  Bicycle  transportation  and  > 
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pedestrian  walkway  plans  are  required  for 
appropriate  areas  of  the  State.  There  must  be 
opportunity  for  public  comment  on  the 
proposed  transportation  plan.  Additionally, 
Section  1006  of  the  ISTEA  provides  for  the 
identiGcation  of  a  proposed  National 
Highway  System  (NHS)  by  the  States  in 
cooperation  with  local  officials.  The  NHS 
must  be  based  on  a  functional  reclassification 
of  highways  and  other  criteria  established  by 
FHWA.  A  report  on  the  proposed  NHS  must 
be  submitted  to  the  Congress  by  December 
13, 1993.  (Section  135(e)] 

Guidance — Pending  further  guidance,  each 
State,  in  cooperation  with  Indian  tribal 
govermnents,  MPOs  and  local  officials,  is 
encouraged  to  (1)  conduct  an  Inventory  of 
transportation  plans  and  policies  for  both 
metropolitan  and  nonmetropolitan  areas 
which  can  serve  as  an  interim  basis  for  the 
dex-elopment  of  the  statewide  transportation 
improvement  program,  (2)  identify 
appropriate  organizational  structures  for  use 
in  developing  the  long-range  multi-modal 
transportation  plan  for  all  areas  of  the  state, 
and  (3)  establi^  an  overall  approach  and 
schedule  for  developing  a  multi-modal 
transportation  plan. 

By  October  1, 1992,  each  State  must 
establish  or  modify  existing  public 
involvement  proc^ures  so  that  citizens, 
affected  public  agencies,  representatives  of 
transportation  agency  employees,  private 
providers  of  transpo^tion,  and  offier 
interested  parties  will  have  a  reasonable 
opporhmify  to  provide  input  during  early 
stages  and  later  key  stages  of  the 
development  of  the  long-range  transportation 
plan. 

By  April  1, 1 993,  as  an  interim  step  in  the 
plan  development,  each  State,  In  coop}eration 
with  the  MTOs,  should  identify  a  p>ieliminary 
arterial  highway  component  of  the  Statewide 
long-range  multi-modal  transp)ortation  plan 
to  serve  as  the  basis  for  developing  the 
propxised  NHS. 

Pending  rulemaking  by  the  FTiWA  and  the 
FTA,  a  statewide  transportation  plan  for  all 
areas  of  the  State  must  (1)  be  approved  by 
January  1, 1995,  by  the  Gcsvemor  (or 
designee),  (2)  include  elements  for  all  modes, 
including  coordination  of  the  plan  elements, 
(3)  Include  policies  for  implementation  of 
projects  based  on  the  plan,  and  (4)  be 
developed  in  coopieration  %vith  the  MPOs  for 
metropolitan  areas  of  the  State  in  accordance 
with  23  U.S.C  134  and  FTA  Section  8(g).  The 
FHWA  and  FTA  anticipate  that  regulations  to 
implement  23  U.S.C  135  will  include  these 
requirements,  as  a  min<miim. 

TTie  Federal  Lands  Highway  Office,  FHWA, 
will  arrange  with  appropriate  Federal  lands 
agencies  for  States  to  receive  copies  of 
existing  transportation  plans. 

Statewide  Transportation  Improvement 
Program  (STIP)  and  Project  Selection 

Provision — All  highway  and  traitsit 
projects  In  the  State  funded  under  title  23 
and  the  Federal  Transit  Act  must  be  included 
in  a  federally  apptroved  STIP.  Projects  in  the 
SnP  must  be  consistent  with  the  statewide 
long-range  transportation  plan  and 
metropolitan  transportation  improvement 
program(8)  (TIP),  and  the  program  must 
reflect  exp>ected  funding  and  pirirmties  for 


programming,  including  transportation 
enhancements.  Additionally,  in  air  quality 
nonattainmant  areas,  only  those  pHoJects  that 
have  been  determined  to  conform  under  the 
requirements  of  the  Qean  Air  Act 
Amendments  of  1990  may  be  included  in  the 
STIP.  There  must  be  oppx>rtunity  for  public 
comment  on  the  propos^  impirovement 
program.  The  STTP  must  be  reviewed  and 
approved  at  least  biennially  by  the  Secretary. 
(Section  13S(f)  (1),  (2),  and  (4)] 

Projects  in  rural  areas  and  urban  areas  of 
less  than  50,000  population  (excluding 
projects  on  ffie  NHS,  and  projects  funded 
with  Bridge  and  Interstate  Maintenance 
funds)  are  selected  bj'  the  State  in 
cooporation  with  affected  local  officials. 
Projects  on  the  NHS,  and  Bridge  and 
Interstate  Maintenance  projects  are  selected 
by  the  State  in  consultation  with  affected 
local  officials.  (Section  135(f}(3)l 

Guidance — ^The  duplicate  programming 
requirements  of  23  U.S.C.  105  fiv  projects 
funded  under  title  23  were  not  rescinded  by 
the  ISTEA.  These  requirements  will  be 
applicable  during  a  transition  poriod  but  will 
be  satisfied  by  following  the  requirements  of 
23  U.S.C.  135  described  herein  and  in 
subsequent  regulations. 

Each  State  ^ould  develop  procedures, 
where  apprropriate,  to  work  with  Federal 
lands  agencies  to  ensure  that  Federal  lands 
highway  projects  selected  for  the  STIP  are 
consistent  with  plans  for  other  transpxrrtation 
focilities  in  the  State.  For  public  lands 
highway  projects  (including  forest  highways). 
State  concurrence  in  the  selection  of  projects 
is  required.  The  Federal  Lands  Highway 
Office,  FHWA,  will  provide  a  multi-year  list 
of  pjrojects  selected  for  funding  for  the  use  of 
each  State  involved. 

Suballocations  of  the  flexible  Surfoce 
Transprortation  Program  (STP)  funds  and  the 
STP  f^ds  allocated  for  use  In  areas  less  than 
200,000  to  individual  Jurisdictions  or  modes 
by  predetermined  percentages  or  formulas 
are  discouraged.  Such  subsdlocations 
minimize  the  benefits  of  transpxnlation 
planning,  hinder  the  ability  of  States  to 
respxmd  to  high  primity  problems  identified 
through  the  transpxulation  planning  process, 
unduly  constrain  the  programming  process, 
and  fr^trate  the  flexibility  provisions  of  the 
Intermodal  Surface  Transportation  Efficiency 
Act  of  1991.  (See  the  interim  metropolitan 
guidance  issued  by  the  FHWA  and  the  FTA 
on  April  6, 1992,  for  further  information  on 
suballocations  of  STP  funds  within  the 
metropolitan  areas.) 

Until  October  1, 1992,  Federal  funds  made 
available  under  Title  23  and  the  Federal 
Transit  Act  may  be  obligated  for  projects 
contained  in  a  federally  approved  section  105 
highway  program  of  projMts,  Federal  lands 
hi^way  program,  section  9  transit  program 
of  projects,  section  18  transit  program  or 
section  16(bM2)  transit  program  without 
further  programming  actions.  For  projects 
that  are  not  included  in  the  above  pmrgrarru, 
the  State  must  certify  that  pnojects  submitted 
to  FHWA  or  FTA  for  obligation  of  Federal 
funds  have  been  selected  in  accordant  wdth 
the  requirements  for  the  spiecific  funding 
programs  (e.g..  Federal-aid  secondary,  ^T, 
public  lands,  section  18  transit,  etc.).  (For 
project  selection  in  areas  greater  than  50,000 


pmpulation,  see  the  Interim  metrop>olitan 
guidance  issued  Jointly  by  the  FHWA  and  the 
FTA  dated  April  6, 1992.) 

Effective  OctobCT  1, 1992,  a  STIP  approved 
by  FHWA  and  FTA  is  required  far  the 
obligation  of  Federal  funds  made  available  to 
each  State  under  title  23  and  the  Federal 
Transit  Act.  A  multi-year  STIP  shovild  be 
developed  with  propxMed  projects  and 
funding  identifi^  for  each  year,  or  group  of 
years.  Highway  and  transit  projects, 
including  Federal  lands  hi^way  projects, 
must  be  selected  in  accordance  with  the 
sp>ecific  funding  programs.  For  projects  in 
areas  less  than  50,000  pxjpulation,  including 
rural  areas,  the  project  selection  requirements 
for  coop>eration  or  consultation  with  affected 
local  officials  shall  be  satisfied  for  the  first 
year  of  the  STTP  during  the  development  of 
the  STIP. 

Information  on  project  scheduling  and 
funding  sources  must  be  provided  to 
selecting  officials,  FHWA  and  FTA  for  each 
project  or  group  of  like  projects  that  is 
selected  for  the  first  year  of  the  STIP.  Projects 
advanced  for  obligation  of  Federal  funds 
from  subsequent  years  of  the  STTP  must  again 
meet  the  project  selection  requirements.  (For 
areas  greater  than  50,000  population,  see  the 
interim  metropolitan  guidance  issued  Jointly 
by  the  FHWA  and  the  FTA  dated  April  6, 
1992.) 

The  STTP  shall  be  based  on  an  adopted 
statewide  transportation  plan  but  as  an 
interim  measure  may  be  developied  utilizing 
other  existing  transportation  plans  and 
policies,  and  for  FY 1093,  the  existing  section 
105  and  transit  pirogramming  processes.  The 
provisions  of  section  13S(f)  with  respoct  to 
public  involvement,  priorities  for 
programming,  and  exponditures  of  funds 
shall  be  addmsed. 

Since  the  Governor  or  the  Governor’s 
designee  must  approve  each  metropolitan 
area  transportation  improvement  program 
(TIP),  thereby  indicating  state-level 
concurrence  in  each  metropolitan  area  TIP,  it 
is  expocted  that  the  TIP  for  each  metropolitan 
area  or  p>art  thereof  within  each  State  will  be 
incorporated,  either  directly  or  by  reference, 
into  the  STTP  ultimately  approved  by  the 
State  and  the  Secretary.  Because  the 
metropolitan  area  TTPs  and  the  STTP  must  be 
financially  constrained.  It  U  essaatial  that  the 
States  work  with  the  MPOs  during  the 
development  of  the  metropolitan  area  TTPs  to 
ensxire  that  the  TTPs  reflect  available  Federal 
and  State  funding  and  that  there  is  one  State 
concurrence  for  tb.e  TTPs,  whether  prior  to  or 
simultaneous  with  adoption  of  the  STTP.  It  is 
p)articularly  important  that  there  be  one  State 
concurrence  for  the  TIPs  developod  for  air 
quality  nonattainment  areas,  as  there  must  be 
a  Federal  determination  that  the  metropolitan 
TTPs  conform  to  the  State  implementaticm 
plan. 

Effective  October  1, 1993,  ponding 
rulemaking  by  the  FHWA  and  the  FTA,  the 
STTP  must  meet  all  requirements  of  section 
13S(f);  therefore,  each  State  should 
immediately  establish  a  process  for  the 
development  of  the  STTP,  Including 
establishing  or  modifying  existing  public 
Involvement  puocedures  so  that  dtizens, 
affected  local  and  other  public  agencies, 
representatives  of  transportation  agency 
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employtws,  private  piaviden  o£ 
tracsportation,  and  othai  interestad  jparties 
hav«  a  reasonable  oppoitunity  to  conunent 
on  the  proposed  STIP, 

Preservation  of  Tmnsportation  Corridors — 
Report  to  Corigress 

Provision — Subsection  1017(c)  of  the 
ISTEA  requires  the  Secretary  to  submit  a 
report  to  the  Congress  by  December  18, 1993, 
that  contains  a  national  list  of  rights-of-way 
identified  for  preservation  under  sections  134 
and  135  of  title  23.  The  report  is  to  include 
the  mileage  involved,  an  estimate  of  total 
costs  (rights-of-way)i  and  a  strategy  for 
preventing  further  loss  of  rights-of-way 
including  the  desirability  of  creating  a 
transportation  right-of-way  bank  to  preserve 
vital  corridors. 

Guidance — ^The  FHWA  Office  of  Right-of- 
Way  is  coordinating  the  development  of  this 
report  and  expects  to  issue  detailed  guidance 
by  June  30.  The  States  and  the  MPOs  will  be 
asked  to  develop  the  required  information  for 
the  report  through  the  section  134  and  135 
transportation  planning  processes. 

Funding 

Provision — Funds  apportioned  to  the  States 
under  23  U.S.C.  307(c)(l]  for  planning  and 
research  (2  percent)  and  Secticm  26(a)t2j  Qf 
the  Federal  Transit  Act  are  available  to  carry 
out  the  statewide  transportation  planning 
requirements  as  well  as  metropolitan 
transportation  planning  requirements.  Not 
less  than  25  pwcent  of  funds  apportioned 
under  23^  IkS.C.  307(cKl)  must  used  {ot 
research,  development,  and  technology 
transfer  activities,,  unless  the  State  certifies  to 
the  Secretary  that  expenditures  under 
statewide  and  metiopolitaB  tnmsportatioD 
planning  will  exceed  75  pwrcent  and  the 
Secret^  accepts  the  certification.  (Section 
307} 

Guidance — Statewide  transportation 
planning  is  an  eligible  activity  under  the 
Federal-aid  highway  NHS  and  STP  piogrmns 
and  the  Federal  transit  section  9. 18,  and 
26(a)(2)  programs.  Statewide  transportetion 
planning  activities  funded  with  NHS  and 
STP  foi^s  must  be  treated  as  projects  and 
identified  in  the  SUP.  All  planning  activities 
must  be  included  in  the  annual  statewide 
transportation  planning  program  or,  when 
appropriate,  in  a  unifi^  planning  work 

I  program  for  a  metropolitan  area. 

A  State  may  request  approval  for  the  use 
of  more  than  75  percent  of  its  annual  amount 
of  highway  planning  and  research  (HPR) 
funds  for  metropoUhm  and  statewide 
transportation  planning.  Such  requests  must 
be  submitted  to  FHWA  Headquarters  for 
approval.  Additional  guidance  on  this  subject 
will  be  provided  separately  by  the  Office  of 
Research  and  Developraent  in  cooperation 

I  with  the  Office  (rf  Environment  and  Planning. 

;  MEMORANDUM 


Date;  October  9, 1992. 

Reply  to  Attn,  of:  HEP-12  and  21.  Attn  of: 
TGM-21. 

Subject:  Information — Interim  Measures  To 
Meet  the  STIP  and  TIP  Requirements. 
From:  Federal  Highway  Associate 
Administrator  fat  Program  Development; 
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Federal  Transit  Asaodate  Admlnistietor  for 

Grants  Management 
To:  RagioBal  Federal  Highway 

Administraton;  Federal  Traneit  Area. 

Directors  and  Regional  Administrators. 

The  joint  FHWA/FTA  interim  guidance 
issued  on  May  28, 1992,  requires  that  a  SUP 
be  jointly  approved  by  FHWA  and  FTA  as  a 
condition  to  obligating  funds  authorized  by 
Title  23  and  the  Fede^  Traiuit  Act  after 
October  1, 1992.  Delays  have  occurred  in  the 
development  of  the  STIP  in  some  States  due 
in  part  to  difficulties  in  getting  conformity 
determinations  completed  for  the 
metropolitan  TEPs  and  coirespondtng  delays 
in  getting  approvals  of  the  metropolitan  TIPs 
by  the  MPOs  and  the  Governor.  To  prevent 
all  hi^way  and  transit  projects  from  being 
delayed  until  the  STIP  is  approved,  two 
interim  measures  may  be  us^  for  meeting 
the  STIP  requirement. 

Interim  Measures  for  Meet^  STIP 
Requirement 

1.  Use  the  existing  Section  105  and  transit 
programs  approved  bye  FHWA  and  FTA  prior 
to  October  1  os  an  interim  STIP.  These 
programs  would  serve  as  the  basis  fra*  FHWA 
and  FTA  project  funding  actions  imtil  the 
STIP  prepared  for  FY  1993  is  jointiy 
approved  by  FHWA  and  FTA.  Project 
authorizatiras  would  be  limited  to  any 
remaining  {uojects  in  these  programs 
Evidence  must  be  provided  that  appropriate 
project  selection  proceduees  have  been 
followed.  A  coordinated  FHWAyFTA 
approval  action  would  still  ba  required. 

2.  Approve  parts  of  the  STIP.  If  the  STIP 
cannot  be  approved  in  total,  specific  prefects 
or  groups  of  prefects  could  be  approved.  For 
example,  NHS,  STP,  Federal  Laa^  and 
Section  18  projects  in  non  metropolitan  areas 
could  be  approved  even  thougji  TIPs  for 
metropolitan  areas  have  not  been  ap{Hoved 
by  the  MPO  and  Gaveraor.  A  coordinated 
FHWA/FTA  approval  action  would  still  be 
required. 

Interim  Measures  for  Meeting  TIP 
Requirement 

A  number  of  questions  have  been  asked 
about  using  existing  TIPs  for  all  or  part  of  the 
next  fiscal  year.  The  attached  Questions  and 
Answers  provide  guidance  on  the  use  of 
existing  TIPs  as  an  interim  measure. 

Questions  on  interim  measures  for  STIPs 
should  be  directed  to  Mr.  Robert  IQrkland  ^ 
(FTA.  TGM-21,  FTS  36e-1612j  ot  Mr.  Tom 
Weeks  (FHWA.  HEP-12,  FTS  36C-5002J. 
Questions  on  interim  TlFmeastues  should 
also  be  directed  to  Mr.  Robert  Kirkland  or  Ml. 
Dean  Smeins  (FHWA,  HEP-2t,  FTS  366- 
9227). 

Robert  H.  McManus 
Anthony  R.  Kane 
Attachment 

Queationa  and  Anawen  Regarding  Uae  of 
ExiatingTipa 

Question:  If  »  metropolitan  area  does  not 
have  a  new  TB*  approved  by  the  MPO  and 
the  Govmiar  (and  conformity  detonninationa 
completed  if  applicable)  by  the  begmaing  of 
the  new  FY,  doea  the  authority  to  obligate 
funds  for  new  projeeda  in.  that  nMtropolitan 
area  stop? 


Answer.  Yes,  imless  then  an  projecta 
remaining  in  the  unnuat/Mann  tal  (dement  of 
the  approved  TIP  (and  these  projects  an  "iwi 
included  in  the  approved  IQS  progrmn  for 
FHWA  projecta  or  the  aaction  3, 9, 16,  and 
18  programs  for  FTA  prefects).  Such  projecta 
may  proceed  subject  to  the  concurrence  of 
the  MPO  in  the  projact(s)  selected  for 
implementation  by  the  State  or  the  traneit 
operator.  This  assumes  good  foith  efforts  to 
meet  the  data  for  the  start  of  die  new  FY. 
Further,  we  would  not  expect  this  situation 
to  exist  for  more  than  a  few  mnntha, 

In  addition  to  the  above,  if  the  MPO,  the 
State,  and  the  transit  operator  agree,  prcdecta 
in  the  outyears  of  the  TIP  could  be  ^vanced 
if  these  projects  are  included  in  the  first  three 
years  of  the  pending  new  TIP,  the 
appropriate  project  selectimi  {voesduraa  are 
used  and  the  STIP  iaaraended  to  include 
these  projects.  Again,  we  would  not  expect 
this  sitiMtion  to  continue  for  m«e  than  a  few 
months. 

Question:  Can  the  MPO  and  the  Gdmrnar 
simply  approve  die  current  TIP  for  one 
additiem^  year  in  lien  of  developing  and 
approving  a  new  TIF  d»t  Includw  additlanal 
projects?  Would  this  teqoin  a  new 
conftmnity  datenninatian  if  a  nonattainmenl 
area  is  involved? 

Answer  Yea,  thehfiHkand  the  Govatnor 
could  approve  the  existing  TIP  for  another 
year,  nattaextondliayond  9/30/93,  if  the 
folktwing  cemditions  are  mat. 

«  The  MPO.  State  and  transit  operator, 
after  full  consideration  of  the  flexibility' 
provisions,  agree  diet  no  projecta  naad  to  be 
added  or  delated. 

•  A  finmcial  plan  is  prapaied  and  II 
demonstratea  that  the  TIP  is  financially 
constrained. 

•  TheTIP,  if  necessary,  la  rdbzmatted  so 
projects  are  grouped  mid  prioritized  in 
accordanca  with  the  iatwim  guidmice  and 
new  funding  categories. 

•  It  includes  all  projecta  to  be  fruMfed 
under  Tllle  23  or  th»I^  Act,  inchidtag 
Federal  Lands  projects. 

•  The  MPO  providee  a  reasonable 
oppoitunity  for  comment  on  the  TIP  by  the 
pitoUc  and  interested  parties  prknr  to 
approval 

A  new  conformity  determftMtkm  for  such 
a  TIP  ina  Donattainment  area  would  not  ba 
required  as  long  as  ffiets  la  no  significant 
change  in  piioritiea,  particularly  for  TCMA 
that  would  afiact  atodament  of  the  CAA 
standards. 

Pn^ect  advancamant  would  be  sidijact  to 
these  projects  being  included  in  an  ^iproved 
STIP 

Queation:  (Variatian  on  the  scenario  for  the 
above  questkin>lf  the  MPO  and  the  Governor 
wish  to  approve  a  new  TIP  in  a 
nenattainment  area  that  inchides  ffie  same 
projects  that  are  in  ffie  existli^  TIP  except  fru 
the  additioa  of  neutral  projects  Is  a  new 
con&umity  analysis/determinatkm 
necessary? 

Answer  A  new  conformity  ^ermaiatioa 
VKHild  be  necessary;  however,  rinca  only 
neutral  projects  are  being  added,  no 
additi(»^  analysia  would  be  necessary. 

MEMORANDUM 
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Date:  May  20. 1992. 

Reply  to  Attn  of:  HNG-12. 

Sud)^:  Information — Implementation 
Guidance  on  Section  1027  of  the  1991 
ISTEA — Public  Transportation. 

Prom:  Associate  Administrate  for  Program 
Development 

To:  Regional  Federal  Highway 
Administrators;  Fede^  Lands  Highway 
Program  Administrator. 

Section  1027  of  the  1991  ISTEA  amends 
sections  142  and  156  of  title  23,  United  States 
Code,  covering  the  use  of  Federal-aid  funds 
for  transit  activities  and  accommodation  of 
transit  facilities  on  highway  right-of-way. 
Pertinent  modifications  are: 

1.  In  the  past,  only  Federal-aid  urban  funds 
could  be  used  ^  mass  transit  projects.  Now, 
srirface  transportation  program  (STT)  funds 
can  be  used  for  this  purpose  (23  U.S.Q 
142(a)(2)l. 

2.  Eligible  work  includes  any  capital  transit 
project  eligible  for  assistance  under  the 
Federal  Traiuit  Act  It  has  been  further 
defined  to  include  capital  improvements  to 
provide  access  and  coordination  between 
intercity  and  rural  bus  service  and 
construction  of  facilities  to  provide 
connections  between  highways  and  other 
modes  of  transportation  (23  U.S.Q  142(B)(2)i. 

3.  Eligible  work  can  now  Include 
modifications  to  existing  highway  facilities 
necessary  to  accommodate  other  modes  of 
transportation  provided  these  modifications 
will  not  adversely  affect  automotive  safety 
(23  U.S.C.  142(c)l. 

4.  Public  transportation  projects  carried  out 
under  Section  142  in  an  urtianized  area  are 
subject  to  the  metropolitan  plaiming 
requirements  of  23  U.S.Q  314  (23  U.S.Q 
142(d)I. 

5.  Prior  to  passage  of  the  ISTEA,  Federal- 
aid  project  right-of-way  could  only  be  made 
available  without  charge  to  publicly  owned 
mass  transit  authorities.  Now.  a  State  may 
make  Federal-aid  project  right-of-way 
available  with  or  without  charge  to  publicly 
or  privately  owned  mass  transit  facilities.  In 
addition  to  mass  transit  facilities,  right-of- 
way  can  be  made  available  to  passenger  and 
commuter  rail  focilities  including  those  that 
are  high  speed  rail  and  magnetic  levitation 
tines  (23  U.S.Q  142(ni.  Previously  the 
criteria  to  be  satisfied  for  allowing  this  use 
of  highway  right-of-way  were  that  the 
accommo^tion  would  not  adversely  impair 
automotive  safety  or  future  highway 
improvements  and  such  use  was  found  to  be 
in  the  public  interest.  The  criteria  now  are 
that  the  accommodation  will  not  adversely 
affect  automotive  safety  (23  U.S.C.  142(f)]. 

Should  a  State  desire  to  use  STP  funds  for 
capital  transit  projects  eligible  for  assistance 
under  the  Federal  Transit  Act,  the  procedures 
outlined  in  the  March  19,  letter  to  the  States, 
transit  operators  and  metropolitan  planning 
organizations,  jointly  signed  by  FHWA 
Administrator  Larson  and  FTA  Administrator 
Qymer,  should  be  followed. 

Proposals  to  allow  mass  transit  or  other 
passenger  and  commuter  rail  facilities  to  use 
Federal-aid  project  right-of-way  should 
continue  to  be  processed  folloi^ng  the 
procedures  outlined  in  23  CFR  part  810. 
subpart  Q  except  that  the  criteria  for 
determining  the  acceptability  of  the  proposed 


use  should  be  that  contained  in  amended  23 
U.S.Q  142(f). 

If  you  have  any  questions  call  Mr.  Jerry 
Poston,  Chief,  F^eral-Aid  Program  Branch  at 
FTS  366-4652  OT  Mr.  Robert  Winans  at  FTS 
366-4656. 

Anthony  R.  Kane 
MEMORANDUM 


Date:  May  15, 1992 
Reply  to  Attn  of:  HNG-33 

Information — Use  of  Highway  Bridge 
Replacement  and  Rehabilitation  Program 
(HBRRP)  Funds  for  Approach  Roadway 
Construction. 

From:  Associate  Administrator  for  Program 
Development 

To:  Regional  Federal  Highway 
Administrators;  Fede^  Umds  Highway 
Program  Administrator. 

Mr.  Rex  Q  Leathers’  memorandiun  of 
August  29, 1985,  pertinent  to  the  above 
subject  described  the  concern  of  the 
Washington  Headquarters  for  the  State’s  use 
of  HBRRP  funds  for  improving  deficient 
bridges  as  intended  by  Congress  rather  than 
for  constructing  long  approach  roadways. 

The  guidance  was  to  limit  costs  for  approach 
roadways  associated  with  the  HBRRP  project 
so  that  a  nationwide  average  of  no  more  than 
10  percent  of  the  total  project  costs  would 
result  We  felt  the  guidance  provided 
sufficient  flexibility  to  allow  for  a  higher 
percentage  for  individual  bridges  in  unusual 
or  exceptional  cases. 

Application  of  the  guidance  since  it  was 
issued  has  resulted  in  a  wide  variety  of 
projects  with  approach  roadway  cost's  greater 
than  the  targeted  10  percent.  Typical 
examples  have  been  cases  where  sight 
distance  across  a  structure  or  Improved 
underclearances  require  longer  approach 
roadways  to  a  HBRRP  bridge  project.  Also  a 
Division  Administrator  could  determine  th  t 
replacing  a  deficient  bridge  with  a  shorter 
span  bridge  and  roadway  fills  is  eligible  for 
HBRRP  funding,  if  this  strategy  is  more  cost- 
effective  than  replacing  the  deficient  bridge 
with  a  similarly  sized  one. 

The  HBRRP  project  experience,  coupled 
with  revisions  to  section  104(g)  of  Title  23, 
which  provides  that  40  percent  of  HBRRP 
funds  may  be  transferred  to  NHS  or  STP 
funds,  indicates  a  need  to  ease  our  previous 
guidance  regarding  a  10  percent  target.  The 
eligible  costs  for  approach  roadway  work  for 
an  HBRRP  project  should  be  limited  to  that 
necessary  to  render  the  replaced  or 
rehabilitated  bridge  serviceable,  and  may 
exceed  10  percent  of  the  total  project  cost 
within  reasonable  limits.  Using  HBRRP  funds 
for  an  entire  roadway  project  which  happens 
to  include  an  eligible  deficient  bridge  is  to  be 
avoided. 

Regarding  the  coding  of  HBRRP  work  items 
for  the  Fiscal  Management  Information 
System  (FMIS),  we  are  providing  the  attached 
guidelines  for  classification  of  project  work 
items  into  specific  work  type  codes.  This  is 
made  necessary  because  of  a  1991  HBRRP 
review  conducted  by  the  Office  of  Inspector 
General  (OIG).  'The  focus  of  the  effort  was  to 
evaluate  the  FHWA’s  control  over  the  use  of 
HBRRP  funds  for  non-bridge  work  items. 


The  OIG  review  concluded  that  the  FHWA 
has  adequate  controls  in  place,  but  added 
guidance  is  required.  When  using  HBRRP 
funds,  inconsiriencies  were  foimd  In  the 
FHWA  Division  Offices’  coding  of  bridge, 
roadway,  and  miscellaneous  work  items  in 
the  FMIS.  These  inconsistencies  do  not 
impact  eligibility  of  construction  work  for 
Federal  funding,  but  do  affect  the  accuracy  in 
identifying  approach  roadway  and  bridge 
costs  in  the  FMIS.  Because  of  the  many 
different  bridge  replacement  and 
rehabilitation  project  situations  and  the 
engineering  judgement  required,  it  is  not 
possible  to  eliminate  all  inconsistencies  in 
data  entry.  However,  this  guidance  should 
help  to  arrive  at  better  uniformity  in 
preparing  the  FHWA-37  and  ultimately 
improx'e  the  validity  of  the  FMIS  data. 
Anthony  R.  Kane 
Attachment 

Guidelines  for  Classification  of  HBRRP 
Project  Work  Items 

A.  Bridge  Items 

The  following  project  work  items  can  be 
classified  using  Bridge  Work  Type 
CodessX — 

1.  Bridge  Substructure  and  Superstructure 
Items 

2.  Structural  Excavation — Required  to 
construct  bridge 

3.  Approach  Railing — Transition  sections, 
including  approach  guardrail 

4.  Approach  Roadway — Bridge  approach  slab 
(that  portion  of  the  approach  slab  which 
spans  the  region  of  the  abutment  backfill) 

5.  Slope  Protection — Concrete,  rock,  and 
other  materials  to  protect  the  slopes  at 
substructure  units  and  abutment  wingwalls 

6.  Rock  Blankets — Necessary  to  protect 
substructure  units  Grom  erosion  or  scour 

7.  Bridge  Removal — Removal  of  substructure 
units  and  or  superstructure  elements 

8.  Mobilization — ^The  percentage  of  this  item 
attributable  to  bridge  work 

9.  Traffic  Control — ^Work  items  and  devices, 
including  temjKirary  detour  bridges, 
needed  to  dir^  traffic  through  the  work 
.'one  or  detour 

16.  Stream  Channel  Work — Bridge  work 
codes  may  be  used  for  all  or  part  as 
deemed  appropriate 

"memorandum 


Date:  June  22, 1992. 

Reply  to  Attn,  of:  HNG-12. 

Subject:  Information — Section  1044  of  the 
1991  ISTEA— Credit  for  Non-Federal 
Share. 

From:  See  Belov'. 

To:  Regional  Federal  Highway 
Administrators;  Regional  Federal  Transit 
Administrators;  Regional  National 
Highway  Traffic  Safety  Administrators: 
Federal  Lands  Highway  Program 
Administrator. 

Section  1044  permits  a  State  to  use  certain 
toll  revenue  expenditures  as  a  credit  toward 
the  non-Federal  matching  share  of  all 
programs  authorized  by  Title  23  and  the 
ISli^  This  is  in  essence  a  ’’soft  match” 
provision  that  allows  the  Federal  share  to  be 
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increased  up  to  100  percent  to  the  extent 
credits  are  aYailabla. 

The  purpose  of  this  memorandum  ia  to 
provide  initlat  guidance  for  inipfomenting 
this  proviakm.  The  fcdlowing  discuaeion 
covers  detomination  of  the  credit  amoimt, 
determination  of  the  maintenaaoe  of  effort 
test,  and  overall  application  of  the  credit 

1.  Determination  of  Amount  of  Credit 
The  amount  of  credit  earned  ia  based  on 
revenues  generated  by  the  toll  authority  (he., 
toll  receipts,  concession  sales,  ri^-of-way 
leases  or  interest)  including  bonrawed  fon^ 
(i.e.,  bonds,  loan^  supported  by  this  revenue 
stream  that  are  us^  by  that  authority  to 
build,  improve  ot  maintain  highways,  bridges 
or  tunnels  that  serve  interstate  commerce. 

The  following  requirements  apply: 

•  The  toll  focility  generating  tbs  revenue 
nuist  be  open  to  public  travel. 

•  The  toll  authority  may  be  a  public,  quasi¬ 
public  or  private  entity. 

•  The  amount  of  cr^t  is  based  on 
expenditures  (outlays)  by  a  toll  authority  for 
capital  improvements  to  build,  improve,  or 
maintain  public  highway  facilities  that  carry 
vehicles  involved  fo  interstate  commerce  (the 
degree  does  not  matter).  It  caimot  include 
expenditures  for  items  such  as  routine 
maintenance  work  (i.e.,  snow  removal, 
mowing),  debt  service  or  costs  of  collecting 
tolls.  Further,  such  expenditures  must  have 
been  made  improvements  paid  for 
entirely  without  Federal  hinds.  These 
improvements  can  be  on  focilitiee  which 
have  had  prior  Federal  funding.  ' 

•  The  soft  match  opportimity  begins  with 
hscal  year  (FY)  1992.  The  amount  of  soft 
match  crecfit  is  baaed  on  the  prim  year’s 
expenditures.  A  credit  for  any  given  FY  can 
oidy  be  earned  if  a  State’s  non-Federal 
transportation  capital  expenditures  (as 
defined  under  Item  2  below)  in  the  prior  FY 
equal  or  exceed  the  average  level  of  sudi 
expenditures  for  the  3  FYs  preceding  that 
prior  FY.  For  example,  to  earn  a  credit  fm  use 
in  FY  1992  a  State  must  first  determine  if  it 
has  qualifying  toll  authority  expenditures  in 
FY  1991.  Then  a  State  must  also  demonstrate 
that  its  FY  1991  ncn-Federal  transportation 
capital  expenditures  equal  or  exceed  the 
average  of  sucdi  expenditiues  fm  FYs  1968, 
1989  and  1990. 

•  The  State  will  have  4  FYs  to  use  the 
credit  amount  established  for  any  FY,  these 
being  the  FY  for  which  the  credit  amount 
was  established  plus  the  following  3  FYs.  For 
example,  if  a  State  establishes  a  credit  for  FY 
1992  based  on  the  FY  1991  toll  authmity 
expenditures,  the  credit  is  available  for 
projects  authorized  in  FYs  1992, 1993, 1994 
and  1995.  However,  any  portion  of  this  credit 
not  used  by  the  end  of  FY  1995  lapses. 
Accordingly,  the  State  must  establish  a 
special  account  to  track  appropriate  credit 
amounts  and  their  subsequent  use  by  FY. 

•  For  chartered  multi-State  toll  entities, 
the  amount  of  credit  must  be  divided  equally 
among  all  the  charter  States. 

•  The  State  will  provide  the  FHWA  a 
certification  that: 

•—The  credit  has  been  based  on  expenditures 
for  improvements  that  met  the  above 
criteria. 

— Lists  the  qualifying  toll  fecilities  generating 
the  revenue  and  tlm  total  expenditures 


being  proposed  for  use  as  credits  along 
with  the  total  non-Federal  transportation 
capital  expenditures  for  each  of  the  last  4 
FYs. 

2.  Maintenance  of  Effort  (MOE) 

Detarmination 

To  be  able  to  use  the  credit,  a  State’s  non- 
Federal  transportation  capital  expenditures 
in  the  prior  FT  must  have  beoa  ait  or  abov* 
the  average  level  of  such  expenditures  for  the 
3  FYs  preceding  the  prior  FY. 

The  following  requirements  apply: 

•  The  calcol^on  of  the  non-Federal 
transportation  capital  expenditiues  must 
include  expenditures  to  build,  improve  at 
maintain  (^  not  routina  maintenance) 
public  highways,  including  toll  fecilities,  and 
transit  systems  within  the  State.  These  would 
include  expenditures  on  projects  wholly 
funded  by  the  State,  phis  the  non-Federal 
shares  of  all  federally  funded  highway  and 
transit  projects. 

•  The  MOE  determination  is  based  on  data 
for  the  previous  FY  compared  to  the 
preceding  3-year  average.  For  example,  if  a 
State  wants  to  use  this  credit  provi^on  in  FY 
1992,  it  would  determine  the  amount  of  its 
ncm-Federal  capital  transpcxtation 
expenditures  for  FYs  1968, 1989,  and  1990, 
and  compare  the  average  of  those  3  FYs  with 
the  FY  1991  expenditures.  To  satisfy  the 
MOE  test,  FY  1991  expenditures  must  equal 
or  exceed  the  average  of  FYs  1988, 1989,  and 
1990. 

•  The  State  will  provide  the  FHWA  a 
certification  as  to  the  total  capital 
expenditures  to  demonstrate  compliance 
with  the  MOE  test 

•  In  addition  to  the  certification  of  amount 
of  credit  (under  Item  1  above)  and  the  MOE 
amcHmts,  a  State  must  also  certify  that  it  has 
on  file  adequate  documentatkm  to  support 
these  amounts.  These  records  will  be 
available  for  audit  cn  inspection. 

3.  Application 

•  The  required  certifications  in  hems  1 
and  2  above  are  to  be  provided  to  the  FHWA 
Division  Office.  The  FHWA  acceptance  of  a 
State’s  certifications  must  be  accomplished 
prior  to  use  of  the  soft  match  provision  cm 
any  Federal-aid  project  Until  experience  is 
gained  in  the  operaticm  of  this  new  iprovision, 
the  certifications  shall  be  forwardeci  to 
FHWA  Washington  Headquvters  fw  review 
prior  to  any  field  approval  of  a  project  with 
the  increased  Federal  share.  The  FHWA 
Headquarters  will  notify  FTA  and  NHTSA 
Headquarters  when  certifications  are 
accepted. 

•  A  request  to  use  the  soft  match  provision 
on  a  specific  Federal-aid  project  should  be 
submitted  to  the  appropriate  Federal  Agency, 
FHWA,  FTA  or  NHTSA,  administering  the 
project 

•  The  soft  match  provision  is  initiated  at 
the  time  Federal  funds  are  obligated  and  can 
only  be  used  if  the  State  has  met  the  MOB 
test  at  that  point  in  time.  The  State  has  the 
option  of  using  amounts  of  credits  to  cover 
all  or  a  portion  of  the  non-Federal  share  of 

a  project.  The  result  is  that  the  efiective 
F^eral  share  of  an  eligible  project  cxiuld  be 
any  value  up  to  100  percent 

•  For  eli^bliB  projacrts,  whatever  effective 
Federal  share  is  estabifshed  at  the  time  of 


project  authorizatioa  must  be  need 
throughout  tha  life  of  tho  projeck  Stdwe<]uent 
overruns  or  underruns  would  be  prtxaa^  at 
this  effective  shue  provided  a  baianca  of 
credits  ara  avaihfola. 

•  The  State  must  establish  a  special 
account  to  track  ^>pn}{Hriate  cremts.  Tha 
State  may  place  into  the  special  account  the 
amoimt  of  credit  that  the  FHWA  has  accepted 
under  Item  1  above.  When  die  State  requests 
authorizatian  of  a  project  oskig  tha  Sairtiao 
1044  provisions,  h  shall  request  that  all  or  a 
portion  of  tha  ncm-Pedaral  share  bo  czadltad 
from  the  special  account.  These  projects  will 
be  processed  and  achninisterad  in  accordance 
with  normal  {Boeeduies  except  the  amount  of 
funds  anthorizsd  on  tha  pioj^  and  die 
Federal  pro  rata  share  will  be  increased. 

When  die  Stats  snbmite  a  request  to  use 
credits  from  the  special  acanmt,  it  will 
reduce  the  account  In  tha  same  amount 
applied  to  the  projects.  The  amoimt  of  ncm- 
Federal  share  credited  will  be  deducted  from 
the  unobligated  baianca  of  Fedenl-^d  ftmds 
available  aiid  charged  to  tha  State’s 
obligation  limitation. 

Questions  regarding  detarminatians  of 
credit  and  MOE  or  application  on  FHWA 
administered  projecte  should  be  directed  to 
Mr.  Jerry  Poston.  HNG-12.  (FTS  366-4652). 
Questions  on  applkatkra  on  FTA  and 
NHTSA  administered  projects  should:  be 
directed  to  Mr.  Ed  Plsisclunaiu  TGM-IO, 

(FTS  36&-1662)  and  Gary  Butler,  NRO-10, 
(FTS  366-2674)  respectively. 

Robert  H.  McManus, 

Associate  Administrator  for  Grant 
Management,  Federal  Tmnsit Administration. 
Anthony  R.  Kane, 

Associate  Administrator  for  Program 
Development.  Federal  Highway 
Administration. 

Adele  Derby, 

Associate  Administrator  for  Regkmtd 
Operations,  National  Midway  Traffic  Safety 
Administration. 

MEMORANDUM 


Date:  September  2, 1992. 

Reply  to  Attn  of:  HNG-12. 

Subject  Information — Section  1044  of  the 
ISTEA,  Credit  lor  Non-Fedeial  Share — 
Implementation  Questions  and  Answers, 
From:  Associate  Administrator  fas  Program 
Development 

To;  Regional  Federal  Highway 
Administrators. 

Initial  implementing  guidance  for  section 
1044  was  provided  to  you  by  a  )uxie  22 
memorandum  issued  jointly  by  tha  FHWA, 
FTA,  and  NHTSA.  FHWA  is  serving  as  tha 
lead  agency  in  accepting  a  State’s 
certificatfon  regarding  determination  of  the 
credit  and  maintenance  of  efibrt  (MOE) 
amounts. 

One  modification  to  this  initial  guidance  is 
being  implemented  with  this  memcnandom. 
The  June  22  guidance  did  not  allow  tha  use 
of  the  soft  match  provision  until  FHWA 
acceptance  of  a  State’s  credit  and  MOE 
certifications.  ESsctlva  tha  dataof  this 
memorandum^  FadmLaid  projects  m^f  ba 
conditfonally  authorized  using  the  soft  match 
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provisions  subject  to  a  State  providing 
appropriate  cr^it  and  MCffi  certifications 
and  their  subsequent  acceptance  by  the 
FHWA. 

Several  questions  have  been  raised  by  the 
division  offices  and  States  concerning  the 
credit  and  MOB  determinations  and 
application  of  the  soft  match  provisions, 
liiese  questions  and  our  responses  follow. 

Determination  of  Amount  of  Credit 
Question  1:  Do  toll  authority  expenditures 
for  capital  improvements  on  public  highway 
focilitles  need  to  be  in  the  same  year  as  the 
revenues  are  generated? 

Answer.  Toll  authority  expenditures  are 
based  on  when  the  actual  expenditures  are 
made  regardless  of  when  the  revenue  was 
raised. 

Question  2:  A  toll  authority  receives  grant 
funds  from  the  State  DOT  or  State  legislature. 
Can  these  funds,  when  expended  by  the  toll 
authority,  be  included  in  the  credit 
calculation? 

Answer:  No.  Grants  are  not  considered  to 
be  revenues  generated  by  the  toll  authority. 

Question  3:  Does  the  Federal  fiscal  year 
have  to  be  used  for  the  credit  calculation? 

Answer.  It  is  expected  the  Federal  fiscal 
year  will  normally  be  used  for  both  the  credit 
and  MOE  calculation.  However,  if  a  State  can 
demonstrate  to  the  FHWA  division  office  that 
data  by  Federal  fiscal  year  is  not  readily 
available  but  Is  available  by  State  fiscal  year 
or  on  a  calendar  year  basis,  then  these 
alternate  12-months  periods  can  be  used  in 
making  one  or  both  of  the  calculations.  For 
example,  a  State  could  use  a  calendar  year  in 
determining  the  credit  amount,  if  that  is  the 
way  toll  authorities  routinely  keep  their 
accounts,  and  then  use  the  State’s  own  June 
30  FY  in  determining  the  MOE.  If  a  State 
does  use  these  alternate  time  periods,  they 
must  continue  to  use  the  some  12-month 
periods  in  future  credit  and  MOE 
determinations.  Notwithstanding  this 
flexibility,  the  application  year  for  use  of  the 
credit  towards  the  non-Federal  share  of 
eligible  Federal-aid  projects  must  be  the 
Federal  fiscal  year. 

Question  4:  For  FY  92,  when  is  the 
deadline  for  submitting  the  credit/MOE 
certifications? 

Answer  The  determination  of  credit 
earned  for  application  beginning  in  FY  G2 
could  theoretically  be  figured  any  time  prior 
to  that  point  in  time  the  credit  lapses.  Lapse 
for  the  FY  92  determination  would  occur  at 
the  end  of  FY  95.  Of  course,  the  State  would 
have  to  satisfy  the  MCK  determination  for  FY 
92  to  earn  the  credit  for  the  FY.  In  addition, 
for  a  State  to  be  able  to  apply  the  credit  in 
any  given  FY,  a  MOE  determination  for  the 
application  year  must  also  be  satisfied. 

Question  5:  Since  funds  spent  by  toll 
authorities  on  their  own  focilities  are  counted 
in  the  credit  calculation  and  since  those 
funds  can  be  borrowed  funds,  can  initial 
construction  of  a  toll  road  be  counted  as 
credit  even  though  the  road  is  not  open  to 
traffic  yet? 

Answer  If  the  borrowed  funds  used  to  pay 
for  initial  construction  are  to  be  repaid  by 
revenues  generated  by  the  toll  authority,  then 
the  actual  expenditures  of  these  borrowed 
funds  for  Inidal  construction  in  a  given  fiscal 


year  can  count  in  the  credit  calculation  for 
that  fiscal  ]mar. 

Question  6:  Can  funds  spent  on 
preliminary  engineering  cv  right-of-way  for 
future  projects  be  counted  in  the  credit 
calculation? 

Answer.  Yes,  if  they  relate  to  construction 
projects  that  are  eligible  to  be  counted  for  the 
credit  purpose. 

MOE  Determination 

Question  1:  Are  expenditures  actual  cash 
outlays  or  are  expenditures  when  funds  are 
encumbered  (obligated)  fm  a  contract? 

Answer  Ei^nditures  are  based  on  actual 
cash  outlays. 

Question  2:  Do  non-Federal  transportation 
expenditures  Include  only  the  normal  Title 
23  highway  construction  costs  or  does  it 
include  the  cost  of  computer  design 
eqxiipment,  vehicles  (ambulances  and  fire 
trucks)  purchased  under  the  402  program, 
traffic  monitoring  equipment,  etc.? 

Answer:  The  MOE  determination  is  based 
on  expenditures  for  highways  and  transit 
systems.  If  data  are  available,  the  State  could 
include  expenditures  for  402  program 
activities,  traffic  monitoring  and  computer 
equipment,  etc.,  related  to  highways  in  the 
MOE  determination.  If  these  types  of 
expenditures  are  included  in  the  MOE 
determination,  for  consistency  they  should 
be  provided  for  all  years  used  in  the  MOE 
determination. 

Question  3:  Why  were  expenditures  on 
airports  excluded  from  MOE? 

Answer:  Since  the  soft  match  provision  is 
limited  in  application  to  projects  eligible  for 
funding  under  Title  23  or  the  ISTEA,  it  can 
not  be  used  for  other  DOT  modal  projects 
such  as  airports  or  maritime  focilities. 
Accordingly,  it  was  decided  these  other  types 
of  non-TiUe  23  or  non-lSTEA  projects  would 
not  be  included  in  the  MOE  cdculation. 

Question  4;  Does  the  Federal  fiscal  year 
have  to  be  used  for  the  MOE  calculation? 

Answer  Not  necessarily  (see  Credit — 
Question  3). 

Question  5:  Is  the  MOE  a  “yes/no" 
decision  or  is  use  of  soft  match  limited  to  the 
incremental  amoxmt  of  increase  in  the  MOE. 

Answer:  The  MOE  is  a  determination  of 
eligibility:  either  the  State  qualifies  or  does 
not.  If  the  State  qualifies,  then  it  can  use  any 
or  all  of  its  credit  amounts  as  soft  match. 

Question  6:  Can  funds  spent  on 
preliminary  engineering  and  right-of-way  for 
future  projects  be  counted  in  the  MOE 
calculation? 

Answer:  Yes,  if  they  relate  to  construction 
projects  that  are  eligible  to  be  counted  for 
MOE  purposes. 

Question  7:  Do  local  government 
expenditures  or  those  by  toll  authorities  have 
to  be  included  in  the  MOE  calculation? 

Answer  It  is  preferable  that  the  MOE 
include  local  governmental  and  toll  authority 
expenditures.  However,  we  will  accept  a 
MOE  calculation  that  does  not.  If  a  State 
excludes  these  types  of  expenditures  in  their 
initial  calculation,  then  future  MOE 
calculations  by  the  State,  for  consistency, 
must  also  exclude  these  types  of 
expenditures. 

Question  6:  If  a  toll  authority  receives  grant 
funds  from  the  State  DOT  or  State  legislature. 


can  these  funds,  when  expended  by  the 
authority,  be  included  in  the  MOE 
calculation. 

Answer  If  the  State  is  including  toll 
authority  expenditures  in  its  MOE 
calculation  (see  Question  7  above),  then  that 
portion  of  a  grant  actually  expended  by  a  toll 
authcnrity  on  construction  can  be  included  in 
the  MOE. - 

Application 

Question  1:  If  a  State  does  not  include  local 
government  expenditures  in  the  MOE 
calculation,  can  the  soft  match  credit  be  used 
on  local  government  projects? 

Answer  Regardless  of  which  governmental 
units  are  included  in  the  MOE,  ff  a  credit  is 
approved  for  use,  the  soft  match  provision  is 
available  for  all  title  23  and  ISTEA  projects 
at  the  discretion  of  the  State  and  with 
whatever  conditions  the  State  wishes  to  place 
on  local  entities. 

Question  2:  For  Federal-aid  highway  funds, 
is  soft  match  limited  to  only  the  formula 
funds? 

Answer  No.  Soft  match  can  be  used  for  all 
Federal-aid  programs  under  title  23  or 
ISTEA. 

Question  3:  Can  new  projects  be  split 
funded  with  formula  funds  subject  to 
obligation  authority  and  other  funds  exempt 
from  obligation  authority? 

Answer  Yes.  The  State  has  the  option  of 
applying  the  soft  match  provision  to  any  or 
all  of  the  funding  sources  eligible  for  soft 
match  that  are  being  used  to  finance  the 
project. 

Question  4:  A  State  has  an  unused  balance 
of  credit  at  the  end  of  FY  92  that  is  carried 
forward  into  FY  93.  Is  a  new  MOE 
determination  needed  before  the  State  can 
use  this  carryover  in  FY  93? 

Answer  Yes.  A  new  MOE  determination 
(for  the  next  12-month  period  the  State  is 
using)  will  need  to  be  certified  by  the  State 
for  application  of  the  credit  (either  the 
carryover  balance  or  the  next  year’s  credit 
determination)  in  Federal  FY  93.  If  this 
certification  is  not  available,  conditional 
authorization  of  projects  using  the  soft  match 
provisions  may  be  approved  subject  to  the 
State  providing  appropriate  MOB  and/or 
credit  certification. 

Question  5:  Can  a  State  which  qualifies  for 
soft  match  use  the  soft  match  csedits  on 
previously  authorized  projects? 

Answer.  No.  However,  use  of  conditional 
authorizations  is  allowed  for  work  authorized 
on  or  after  the  date  of  this  memorandum 
while  a  State  is  documenting  its  qualifying 
amounts. 

Questions  regarding  this  memorandum 
should  be  directed  to  Mr.  Jerry  Poston,  Chief, 
Federal-Aid  Program  Branch,  FTS  202-366- 

4652,  or  Mr.  Jim  Overton,  FTS  202-366- 

4653,  of  his  staff. 

Thomas  O.  Willett, 
for 

Anthony  R.  Kane 
MEMORANDUM 

Date:  June  26, 1992. 

Reply  to  Attn  ot  HFS-31. 
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Subject:  Guidance  on  Transfer  Provisions 
Contained  in  the  Intennodal  Surface 
Transportation  Act  of  1991  (ISTEA). 

From:  Director,  Office  of  Fiscal  Services. 

To:  Associate  Administrators,  Regional 
Administrators,  Division  Administrators. 
The  ISTEA  provides  a  significant  amoimt 
of  flexibility  in  the  use  of  apportioned  funds 
by  permitting  States  to  transfer  funds 
between  apportionments.  Additionally 
Section  1100  provides  that  selected 
unobligated  funds  from  prior  Acts  may  be 
transferred  to  the  new  programs  contained  in 
ISTEA.  It  should  be  noted  that  funds  may  not 
be  transferred  both  into  and  out  of  an 
appropriation  within  the  same  Fiscal  Year. 
Guidance  relating  to  the  transfer  provisions 
is  provided  below. 

Transfer  of  Unobligated  Balances 

Section  1100  of  the  ISTEA  provides  that 
certain  unobligated  funds  remaining  from 
apportionments  made  before  October  1, 1991 
may  be  transferred  to  certain  apportionments 
made  after  October  1, 1991.  These  are  as 
follows: 

•  Primary  System  Funds  may  be 
transferred  to  the  National  Highway  System 
(NHS)  and/or  the  Surface  Transportation 
Program  (STP).  Funds  transferred  into  STP 
are  not  subject  to  sub-allocation  and  will  be 
transferred  into  the  state  flexible 
appropriation  code  133D). 

•  Secondary  System  Funds  may  be 
transferred  to  STP.  These  funds  are  not 
subject  to  sub-allocation  and  will  be 
transferred  into  the  state  flexible 
appropriation  code  (33D). 

•  Urban  System  Funds,  both  attributable 
and  non-attributable,  may  be  transferred  to 
STP.  As  required  by  23  U.S.C.  150,  the 
appropriate  Metropolitan  Planning 
(Diganization  must  approve  the  transfer  of 
attributable  funds.  These  funds  are  riot 
subject  to  sub-allocation  and  will  be 
transferred  into  the  state  flexible 
appropriation  code  (33D). 

It  should  be  noted  that  the  lapse  date  for 
the  transferred  funds  is  3  years  after  the 
Fiscal  Year  in  which  they  were  originally 
authorized. 

Regional  Administrators  may  approve 
these  transfers  (this  may  be  delegated).  A 
copy  of  the  approval,  the  State’s  request,  and 
the  attached  form  must  be  provided  to  HFS- 
31. 

Transfer  of  National  Highway  System  Funds 

•  Up  to  50%  of  a  State’s  NHS  funds  may 
be  transferred  to  STP  upon  the  request  of  the 
State. 

Regional  Administrators  may  approve 
these  transfers  (this  may  be  delegated).  A 
copy  of  the  approval,  the  State’s  request,  and 


the  attached  form  must  be  provided  to  HFS- 
31. 

•  Up  to  100%  of  a  State’s  NHS  funds  may 
be  transferred  to  STP  if  approved  by  the 
Secretary  of  Transportation  as  being  in  the 
public  interest.  Additionally,  States  must 
provide  notice  to  the  public  of  the  intent  to 
request  the  transfer  and  give  the  public 
sufficient  opportunity  to  comment. 

The  State’s  request,  along  with  the  attached 
form  and  the  Regional  Administrator’s 
recommendation,  should  be  forwarded  to  the 
Direcrior,  Office  of  Fiscal  Services  for 
coordination  and  submission  to  the  Federal 
Highway  Administrator  for  approval. 

National  Highway  System  hinds 
transferred  to  STP  are  not  subject  to  the  sub¬ 
allocation  and  will  be  transferred  to  the  state 
flexible  appropriation  code  (33D). 

Transfer  of  Bridge  Replacement  and 
Rehabilitation,  Rail/Highway  Crossing, 

Hazard  Elimination  Funds,  and  STP  Safety 
Funds 

•  Up  to  40%  of  a  State’s  Bridge  funds, 
apportioned  under  23  U.S.C.  144  may  be 
transferred  to  the  NHS  and/or  STP.  Funds 
transferred  into  STP  are  not  subject  to  sub¬ 
allocation  and  will  be  transferred  to  the  state 
flexible  appropriation  code  (33D). 

To  comply  with  the  requirements  of  23 
U.S.C.  144(g)(3),  the  funds  provided  under 
Appropriation  Code  117,  the  15%  minimum 
for  Off-system  bridges,  may  not  be  transferred 
without  a  determination  that  the  State  has 
inadequate  needs  to  justify  such 
expenditures. 

•  For  unobligated  balances  of  funds  frnm 
apportionments  made  before  October  1, 1991, 
States  may  continue  to  transfer  Bridge  funds 
to  the  Rail/highway  Crossing,  and  Hazard 
Elimination  Programs  (HES),  however,  the 
fiscal  year  identity  must  not  be  lost.  That  is, 
1990  bridge  funds  may  be  transferred  to  the 

1 990  HES  program  but  not  into  the  1991  HES 
program. 

•  The  Rail/Highway  Crossing  and  Hazard 
Elimination  funds  apportioned  under  23 
U.S.C  130  and  23  U.S.C  152  may  continue 
to  be  transferred  as  in  the  past. 

•  Of  the  funds  provided  by  104(b)(3}  for 
safety  programs: 

•  40%  of  the  funds  available  for  the  Rail/ 
highway  Crossing  Program  and 

•  40%  of  the  foods  provided  for  the 
Hazard  Elimination  Program  safety  programs. 

may  be  transferred  between  the  two  safety 
programs  or  to  the  bridge  apportionment. 
Funds  transferred  to  bridge  will  be  placed 
into  appropriation  114  and  be  available  for 
either  on  or  off  system  bridges. 

•  Up  to  100%  of  a  State’s  safety  funds  may 
be  transferred  if  approved  as  being  in  the 
public  interest  and  with  the  assurance  from 


the  State  that  the  purposes  of  the  program 
have  been  met. 

Regional  Administrators  may  approve 
these  transfers  (this  may  be  delegated).  A 
copy  of  the  approval,  the  State’s  request,  and 
the  attached  form  must  be  provided  to  HFS- 
31. 

Interstate  Maintenance 

•  Up  to  20%  of  a  State’s  Interstate 
Maintenance  funds  may  be  transferred  to 
NHS  and/or  STP.  Funds  transferred  into  STP 
are  not  subject  to  sub-allocation  and  will  be 
transferred  to  the  state  flexible  appropriation 
code  (33D). 

Regional  Administrators  may  approve 
these  transfers  (this  may  be  delegated).  A 
copy  of  the  approval,  the  State’s  request,  and 
the  attached  form  must  be  provided  to  HFS- 
31. 

•  Up  to  100%  of  a  State's  Interstate 
Maintenance  funds  may  be  transferred  to 
NHS  and/or  STP  if  the  State  certifies  that  the 
funds  are  in  excess  of  its  needs  for 
resurfacing,  restoring  or  rehabilitating 
Interstate  System  routes  and  the  State  is 
adequately  maintaining  the  Interstate  System. 
The  Secretary  of  Transportation  must  accept 
the  certification  before  the  transfer  can  be 
made.  Funds  transferred  into  STP  are  not 
subject  to  sub-allocation  and  will  be 
transferred  to  the  state  flexible  appropriation  * 
code  (33D). 

The  State’s  request,  along  with  the  attached 
form  and  the  Regional  Administrator’s 
recommendation,  should  be  forwarded  to  the 
Director,  Office  of  Fiscal  Services  for 
coordination  and  submission  to  the  Secretary 
for  approval. 

Interstate  Construction 

•  A  State  (other  than  Massachusetts)  may 
transfer  an  amount  equivalent  to  the  Fede^ 
share  of  the  cost  to  complete  its  open-to- 
traffic  Interstate  segments  include  in  the 
1991  Interstate  Cost  Estimate  (ICE)  from  its 
Interstate  construction  funds  to  NHS  and/or 
Interstate  Maintenance  apportiomnents. 

Upon  approval  of  the  transfer,  the  work  on 
which  the  transfer  is  based  will  be  removed 
from  the  1991  ICE  and  will  lose  its  IC  fond 
eligibility. 

The  State’s  request,  identifying  the  specific 
work  to  be  removed  ^m  the  ICE,  along  with 
the  attached  form  and  the  Regional 
Administrator’s  recommendation,  should  be 
forwarded  to  the  Director,  Office  of  Fiscal 
Services  for  coordination  and  approval. 

If  you  have  any  questions  concerning  these 
transfer  provisions  please  contact  the 
Program  Analysis  Division  (HFS-30)  on  FTS 
366-2906. 

Peter ).  Basso 
Attachment 
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Flactf  year* 

Funds* 

Appropitailon 

code* 

Original  appor- 
oonmenf* 

Previous 

date* 

Tcansier 

amowa* 

UnobUgaied 

balance* 

To  be  trans- 
fened^ 

Percent  of 
original  appor- 
Mnmant* 

FROM: 

Ta 

’  Eniv  tw  Mteal  ytm  01  Om  tfvoctornmt  kwokmd.  Tiwilm  am  pwwImMb  arAf  baftnwn  lutda  appofttonad  tor  tfw  Mine  Decal  year— ia.  transtora  balween  FV  1980  rural 
pianwy  and  FY  1800  runi  aacondary  are  pamiWad  but  iranalare  baiiiiaan  FY  1880  and  FY  1981  ara  not  Hoarauar.  wnoMgalad  balancaa  oi  tonda  appoillonad  prior  to  Oct.  1. 
1981  may  ba  tianamliad  to  oadain  ISTEA  catagortaa. 

*Eniar  nama  al  tonda  bivotoad. 

^Eraar  Mprcdriaiion  oodM  ol  8ta  tondi  Inaotoad. 

*Eniar  oilgtoal  appodtonmart— <ha  amount  ahoam  on  the  aupptamantaiy  tabtoa  tor  ihe  fltcal  year  axciualva  of  HPR. 

*Efaar  any  pravtoua  banatora  tmwMng  9«a  Dacal  year  fund  tor  aiNcfi  tie  cunani  laquaat  apniaa 

*Eiaar  th»  unoblgatad  baton ca  ol  toe  Dacal  year  apporllonmani  or  apporilaninant  aagmam  Irom  aitilGfi  tonda  am  being  tranaferrad 
^  Enter  tie  amount  to  bo  tranalanad. 

*Efaar  tie  pamant  ol  tie  orglnal  appodtonmart  tiat  to  being  tranatorrad. 


MEMORANDUM 


Date:  April  24. 1992. 

Reply  to  Attn.  o£  HEP-50. 

Subj^;  Infonnation:  National  Recreational 
T^ls  Program. 

From:  Director.  OtBce  of  Environment  and 
Planning. 

To:  Regional  Federal  Highway 
Administraton  Federal  Lands  Highway 
Program  Administrator. 

The  Symme  National  Recreational  Trails 
Act  of  1991  (ISTEA  sections  1301, 1302, 
1303,  and  6003)  is  intended  to  provide  funds 
tor  reoeatkmal  trails  and  trail-related  " 
projects.  Dr.  Larson  sent  a  letter  dated 
Fehniary  25, 1992,  to  each  State  Governor 
asking  them  to  designate  the  State  agency 
and  official  who  would  administw  tlie  l^iis 
program  in  the  State  as  required  by  the 
Synuiu  Act.  As  of  April  21.  we  have  received 


responses  from  27  States  (see  attached  list). 
Please  verify  if  the  remaining  States  are 
planning  to  designate  a  State  agency  and 
officiaL 

The  Division  offices  should  initiate  contact 
with  the  State  agency  that  will  be 
administering  the  Recreational  Trails 
Program.  In  most  cases,  it  will  not  be  the 
Department  of  Transportation.  This  is  an 
opportunity  to  develop  new  State 
partnerships. 

The  Washington  Headquarters  Office 
would  ^tpreciate  knowing  who  the  contact 
person  will  be  in  each  Regional  and  Division 
Office  for  the  Recreational  Trails  Program. 
Please  provide  the  tuune,  telephone  number, 
and  routing  code  to  Christoph  B.  Douwes, 
Recreation  Trails  Program  Manager.  He  may 
be  reached  at  (202)  366-5013,  or  FAX  (202) 
366-3713. 

Finally,  the  Symms  Act  requires  that 
Recreaticmal  Trail  projects  be  identified  in,  or 


further  a  specific  goal  of,  a  trail  plan 
included  or  referenced  in  a  Statewide 
Comprehensive  Outdoor  Recreation  Plan 
(SCORP)  as  required  hy  the  Land  and  Water 
Conservation  Fund  Act  of  1965  (LWCF).  All 
States  have  SCORPs.  The  National  Park 
Service  has  asked  each  State  to  send  three 
copies  of  their  SCORPs  to  the  Washington 
Headquarters  Office.  As  they  arrive,  one  copy 
will  be  sent  directly  to  the  Division  Office. 
Copies  for  Regional  offices  will  be  held  until 
SCXlRPs  arrive  from  all  States  in  that  Region. 
Each  SCORP  mailing  will  include  a  copy  of 
the  Land  and  Water  Conservation  Fund  Act 
The  last  page  will  have  excerpts  bom  the 
LWCF  Act  referenced  in  the  Symms  Act 
B.  Juhasz 
for 

Kevin  E.  Heanue 

Attachment 

BIUJNO  CODE  4eie-a>-M 
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NATIONAL  RECREATIONAL  TRAILS  PROGRAM 
DESIGNATED  STATE  AGENCY 

As  of  10  December,  1992 
STATE  OFFICIAL  AGENCY 


Alabama 
Alaska 
Arizona 
Arkansas 
California 
Colorado 
Connecticut 
Delaware 
Dist  Columbia 
Florida 
Georgia 
Hawaii 
Idaho 
Illinois 
Indiana 
Iowa 
Kansas 
Kentucky 
Louisiana 
Maine 
Maryland 
Massachusetts 
joinify 

Michigan 

Minnesota 

Mississippi 

Missouri 

Montana 

Nebraska 

Nevada 

New  Hampshire 
New  Jersey 
New  Mexico 
New  York 
North  Carolina 
North  Dakota 
Ohio 

Oklahoma 

Oregon 

Pennsylvania 

Puerto  Rico 

Rhode  Island 

South  Carolina 

South  Dakota 

Tennessee 

Texas 

Utah 

Vermont 

Virginia 

Washington 

West  Virginia 

Wisconsin 

Wyoming 


Gene  Anderson 
Neil  Johannsen 
Kenneth  E.  Travous 
Maurice  Smith 
Douglas  P.  Wheeler 
Laurie  A.  Mathews 
Joseph  Hickey 
Charles  Salkin 
Carol  Hill  Lowe 
Fran  P.  Mainella 
Joe  D.  Tanner 
Mkhael  Buck,  Christina  Meller 
Yvonne  S.  Ferrell 
Kirk  Brown 
Patrick  R.  Ralston 
Nancy  J.  Bums 
Jack  Lacey 
Bruce  Ferguson 
General  Jude  Patin 
Herbert  W.  Hartman 
O.  James  Lighlhizer 
William  Steffens 
Richard  Thibedeau 
Roland  Harmes 
R.  Sando/Dennis  Asmussen 


Department  of  Economic  and  Community  Affairs 

Department  of  Natural  Resources;  Div  of  Parks  and  Outdoor  Recreation 

Arizona  State  Parks 

Department  of  Highways  and  Transportation;  coop  with  Dept  of  Parks  and  Tourism 
The  Resources  Agency;  Department  of  Parks  and  Recreation 
Department  of  Natural  Resources;  Div  of  Parks  and  Outdoor  Recreation 
Department  of  Environmental  Protection;  Bureau  of  Outdoor  Recreation 
Dept  of  Natural  Resources  &  Environmental  Control;  Div  of  Parks  &  Recreation 
Department  of  Recreation  and  Parka 

Department  of  Natural  Resources;  Division  of  Recreation  and  Parks 
Department  of  Natural  Resources 

Dept  of  Land  and  Natural  Resources;  Div  Forestry  and  Wildlife;  Na  Ala  Hele 
Department  of  Parks  and  Recreation 

Dept  of  Transportation;  Dept  of  Conservation  to  select  projects  /  administer  program 
Department  of  Natural  Resources 

Department  of  Transportation;  Office  of  Project  Planning 

Department  of  Wildlife  and  Parks 

Department  of  Local  Government 

Department  of  Transportation  and  Development 

Department  of  Conservation;  Bureau  of  Parks  &  Recreation 

Department  of  Transportation;  Maryland  Greenways  Commission 

Massachusetts  Highway  Department 

Massachusetts  Department  of  Environmental  Management  • 

Department  of  Natural  Resources 

Department  of  Natural  Resources;  Trails  and  Waterways  Unit 
NO  ACTION  TAKEN 


G.  Tracy  Mehan 
Bob  Walker 
Rex  Amack 

Wilbur  F.  LaPage 

John  Weingart 

Anita  Lockwood 

Orin  Lehman  /  Ivan  Vamos 

William  W.  Cobey,  Jr. 

Dr.  Douglas  K.  Eiken 

Frances  S.  Buchhoizer 

James  Thomas 

David  Talbot  /  Peter  Bond 

James  R.  Grace 

Hon.  Ibrahim  Pdrez 

Judith  S.  Benedict 

J.W.  (Bill)  Lawrence 

Doug  Hofer 

J.W.  Luna 

Andrew  Sansom 

Dee  C.  Hanson 

Jan  Eastman  /  C.  Motyka 

J.  Robert  Hicks,  Jr. 

L.D.  Fairleigh 

Carroll  D.  Besadny 
Gary  Thorson 


Department  of  Natural  Resources 

Department  of  Fish,  Wildlife,  and  Parks;  Parks  Division;  Trails  Program 
Nebraska  Game  and  Parks  Commission 

Contact  person  named,  but  FHWA  has  not  received  formal  nottfkation 
Department  of  Resources  and  Economic  Development;  Div.  of  Parks  and  Recreation 
Department  of  Environmental  Protection  and  Energy 
Energy,  Minerals,  and  Natural  Resources  Department 

Office  of  Parks,  Recreation,  and  Historic  Preservation;  coordinate  with  NYS  DOT 

Department  of  Environment,  Health,  and  Natural  Resources;  coop  with  NC  DOT 

Department  of  Parks  &  Tourism;  Parks  and  Outdoor  Recreation  Sites 

Dept  of  Natural  Resources;  coordinate  with  Jerry  Wray,  Dept  of  Traruportation 

Tourism  and  Recreation  Department 

Parks  and  Recreation  Department 

Department  of  Environmental  Resources 

Department  of  Recreation  and  Sports 

Department  of  Environmental  Management;  Planning  and  Development  Division 

Department  of  Parks,  Recreation,  and  Tourism 

Department  of  Game,  Fish,  and  Parks;  in  consultation  with  SD  DOT 

Department  of  Environment  and  Conservation 

Texas  Parks  and  Wildlife  Department 

Department  of  Natural  Resources 

Agency  of  Natural  Resources;  Forests,  Parks,  and  Recreation 
Department  of  Conservation  and  Recreation 
IntcragetKy  Committee  for  Outdoor  Recreation 
NO  ACTION  TAKEN 
Department  of  Natural  Resources 

Department  of  Commerce;  State  Parks  and  Historic  Sites 
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MEMORANDUM 


Date;  September  4, 1992. 

Reply  to  Attn  of:  HFO-30. 

Subject:  Motor  Carrier  Safety  Assistance 
Program  Final  Rule  Part  350  Reference 
Guide. 

From;  Director.  Office  of  Motor  Carrier  Field 
Operations. 

To:  Regional  Directors,  Office  of  Motor 
Carriers. 

The  issuance  of  the  final  rule  on  September 
8  marks  a  major  milestone  in  our  efforts  to 
carry  out  the  provisions  of  the  Intermodal 
Surface  Transportation  Efficiency  Act  of  1991 
(ISTEA).  Its  provisions  apply  to  all  SEPs 
submitted  for  FY  1993.  The  advent  of  the 
final  rule  may  raise  questions  as  to  how  the 
new  requirements  are  applied  and  how  they 
will  be  implemented  by  ffie  States.  This 
reference  guide  was  prep>ared  to  help  answer 
some  of  these  questions. 

The  preamble  of  the  final  rule  also 
includes  much  information  about  the  intent 
and  rationale  behind  many  of  the  new 
requirenrents.  Therefore,  the  explanations  in 
the  preamble  should  help  answer  many  of 
the  questions  that  arise.  The  reference  guide 
supplements  the  information  in  the  preamble 
by  expounding  on  issues  that  received 
limit^  coverage  or  are  not  addressed  in  the 
preamble.  Both  the  preamble  of  the  final  rule 
and  this  reference  guide  will  be  made  part  of 
our  policy  memo.  We  hope  that  the  “Q  ft  A” 
format  will  help  you  to  quickly  pinpoint  the 
answers  to  your  questions. 

If  you  ne^  additional  information,  please 
call  your  Regional  contact  in  Headquarters. 
Michael  F.  Trentacoste 

Motor  Carrier  Safety  Assistance  Program 
Final  Rule 

Reference  Guide 
Secondary  Grant  States 
Question:  The  preamble  (paragraph  *‘e’*  of 
the  Analysis  of  Coirunents)  states  t^t  while 
the  Secondary  grant  States  are  not 
accommodated  in  the  formula,  preference 
will  be  given  to  these  States  in  the 
redistribution  of  funds  and  also  that  the 
funds  will  be  reduced  over  the  life  of  the 
authorization.  In  the  rule  this  is  addressed  in 
49  CFR  350.21(f).  How  will  Secondary 
funding  be  reduced  for  the  Secondary  grant 
States  (Colorado,  Connecticut,  Idaho, 
Louisiana,  Massachirsetts,  Rhode  Island,  and 
Utah)? 

Response:  For  FY  *93,  based  upon 
availability  of  funds,  Secondary  grant  States 
will  receive  90  percent  of  the  amount  they 
received  in  Secondary  funds  for  FY  '92.  The 
FHWA  intends  to  gradually  phase  out  these 
Secondary  grants  over  the  period  of  the 
authorization. 

Question:  May  Secondary  grant  States 
receive  additional  grants  in  addition  to  their 
Basic  formula  allocation? 

Response:  Yes,  Secondary  grant  States  may 
receive  Supplemental  grants  and  Special 
grants  above  their  Basic  grants,  i.e.,  Idaho’s., 
video  center  and  Utah's  drug/alcohol  testing 
pilot  project. 

Question;  May  a  State  which  is  receiving 
Secondary  funding  request  reallocated  funds? 


Response:  Yes,  a  Secondary  grant  State 
may  request  reallocated  funds  for  eligible 
activities.  However,  as  with  all  States,  the 
State  should  be  discouraged  from  requesting 
funds  to  expand  its  work  forces  because 
additional  reallocated  funds  may  not  be 
available  in  future  years. 

Maintenance  of  Effort  (MOE) 

Question;  Must  a  State  calculate  its  MOE 
and  include  it  in  the  State  Enforcement  Plan 
(SEP)? 

Response:  Although  the  States  are 
responsible  for  calculating  their  MOEs,  the 
dollar  amount  is  no  longer  included  in  the 
SEP.  States  will  certify  ffiat  they  have 
calculated  their  MOE  and  are  able  to  provide 
the  suppwting  documentation  if  audited. 

This  self-certification  is  included  in  49  CFR 
part  350,  appendix  B,  paragraph  8,  "State 
Certification." 

Question:  Once  a  State  has  determined  its 
new  MOE  based  on  the  ISTEA,  must  the 
MOE  ever  be  recalculated? 

Response:  Yes,  a  State  would  recalculate 
its  MOE  if  it  adds  another  MCSAP 
participating  agency  which  has  performed 
MCSAP  eligible  activities  during  the  MOE 
period. 

Question;  For  the  purpose  of  a  State 
determining  its  MOE,  what  is  a  "participating 
agency?" 

Response;  A  participating  agency  is  any 
jurisdictum — State  or  local — ^which  receives 
MCSAP  funding  to  perform  MCSAP  eligible 
activities.  An  agency,  which  employs  officers 
who  have  been  trained  with  MCSAP  funds, 
but  does  not  receive  MCSAP  funding  to 
perform  activities  related  to  the  training  need 
not  be  considered  a  "participating  agency." 

Rollover  Funds 

Question:  Section  350.21(g)  provides  that 
funds  are  available  in  the  year  they  are 
obligated  and  the  irext  full  fiscal  year.  What 
is  the  procedure  for  a  State  to  roll  over  funds 
to  the  next  year’s  program? 

Response:  To  ensure  proper  tracking  of  2- 
year  monies,  a  State  must  do  the  following; 

1.  Sulxnit  a  final  voucher  (m  a  MCSAP- 
2A)  within  90  days  after  the  expiration  of  the 
grant  for  the  amoimt  expended  during  the 
fiscal  year  (projects  to  be  broken  out 
individually); 

2.  File  a  MCSAP-2A  to  increase  the 
amount  of  the  new  fiscal  year’s  grant  program 
by  the  rolled  over  amoimt;  and 

3.  Within  30  days  after  submitting  the  final 
voucher  (or  MCSAP-2A),  amend  the  SEP  to 
justify  the  higher  total  amount  of  funding 
now  provided  for  the  current  3rear’8  grant 
program. 

This  process  will  deobligate  the  amount  to 
be  rolled  over  and  reobligate  the  rolled  over 
amount  into  the  State’s  new  grant  program. 
This  will  then  increase  the  current  grant 
program  by  the  rolled  over  amount.  As  stated 
in  49  CFR  Section  350.21,  the  rollover  funds 
must  be  expended  before  new  money  is  used. 

Question:  How  can  rollover  funds  be  used 
and  tracked? 

Resporue;  Basic  and  Suppleinental  grant 
fimding  that  is  rolled  over  will  be  rolled  over 
into  the  Basic  grant  and  will  “lose  its 
identity."  That  is,  rollover  funding  can  be 
used  for  any  eligible  activity.  Because  the 


rolled  over  funds  must  be  a  part  of  an 
approved  SEP,  careful  planning  and  program 
monitoring  should  keep  unplanned  rollover 
funds  to  a  minimum. 

Reallocated  fimds  are  awarded  for  specific 
high-priority  activities.  While  these  fimds  are 
generally  Supplemental  grants  which  can  be 
rolled  over  for  any  eligible  activity  the 
following  year.  States  are  discouraged  fiom 
applying  for  grants  Grom  reallocated  funds 
with  the  desire  to  hold  the  funds  in  reserve 
in  order  to  use  them  for  other  activities  the 
following  fiscal  year.  Reallocated  funds 
should  be  closely  monitored  by  the  region 
and  division  to  ensure  the  funds  are  used  to 
the  extent  practicable  for  the  original  intent 

Rolled  over  fimding  for  Specid  grants  must 
be  used  for  the  same  or  substantially  similar 
activities. 

Question:  May  a  State  plan  to  reserve  some 
funds  to  roll  over  to  the  next  year? 

Response:  Yes.  Now  that  fimds  are 
available  for  up  to  2  years,  a  State  may  plan 
to  emnbine  Basic  an^or  Supplemental  grant 
funds  fiom  two  separate  SEPs  to  cover  large 
purchases.  For  example,  a  State  needs  to 
obtain  computer  equipment  costing  $20,000. 
Only  $10,000  is  available  for  this  purchase  in 
the  present  SEP.  The  State  may  include 
$10,000  in  its  present  budget  for  rollover 
toward  the  purchase  of  $20,000  worth  of 
computer  equipment  the  next  year. 

SEP  GaideUnes 

Question:  What  new  format  should  be  used 
in  preparing  SEPs  to  cmnply  with  the  new 
activities  and  assurances  that  the  ISTEA 
requires? 

Response:  The  States  are  encouraged  to 
submit  one  SEP,  which  includes  their  request 
for  Basic,  Supplemental,  and  Special  grants, 
as  well  as  requests  for  reallocated  funds.  This 
focilitates  the  Division  and  Region  review  of 
the  State’s  overall  safety  program.  Special 
and  reallocated  grant  funds  will  be 
prioritized  for  funding  if  funds  become 
available.  Therefore,  it  is  best  to  submit  all 
requests  in  one  submission,  so  that  all 
applications  can  be  evaluated  at  the  same 
time.  Special  and  reallocated  grant  requests 
may  be  submitted  throughout  the  grant  year, 
but  States  are  encourag^  to  include  these 
requests  with  the  SEP  so  the  requests  will 
receive  consideration  in  light  of  other 
requests. 

Question:  What  is  the  current  policy  of 
submitting  three  quarterly  reports  in  lieu  of 
a  narrative  analysis? 

Response:  That  policy  is  now  rescinded. 
The  new  policy  is  to  require  a  narrative 
analysis  consistent  with  the  provisions  in 
appiendix  A  to  part  350  and  based  on  the 
activities  of  the  previous  12  months.  A  State 
may  also  base  the  analysis  on  the  most 
current  12-month  period  in  which  it  has 
complete  program  activities  information. 
This  analysis  shall  be  submitted  with  the 
SEP,  and  is  in  addition  to  the  quarterly 
reports,  which  are  required  to  be  subrdtted 
30  days  after  the  end  of  each  quarter. 

In-Kind  ContrfiniUons 

Question;  A  State  may  use  either  cash  os 
non-eash  contributions  to  satisfy  the 
matching  or  cost-sharing  requinments  of  the 
MCSAP.  Non-cash  contributions  are  more 
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commonly  reforrsd  to  as  imkhid 
contributions.  Please  define  “matching  or 
cost  sharing"  contributions  and  “in-kincP* 
contributions. 

Response:  Matching  ot  Co^  %«ing  is  file 
portion  of  a  project  or  program  costs  not 
rome  by  the  Federal  Government. 

In-kind  contribution  is  the  value  of  non¬ 
cash  contributions  provided  by  the  recipient 
and  non-Pederol  third  parties.  In-kind 
contributions  are  allowable  costs  vahied  w 
any  other  grantee  owf  in  accordance  with  the 
cost  principles.  In-kind  contributions  may  be 
in  the  form  of  charges  for  equipment, 
supplies  and  odier  services  (fireetly 
benefiting  and  specifically  identifiable  to  the 
project  or  program. 

For  further  infarmatioa,  reference  the 
Uniform  Administrative  Requirements  for 
Grants  and  Cooperative  Agreements  to  Stale 
and  Local  Goveniments,  commonly  referred 
to  as  the  Common  Rule  OK®  Circular  A-102 
published  in  the  March  tlrl9S8  Federal 
Register  (see  53  FR  8034i-8t(n)  as  codified  in 
the  Code  of  Fedtual  Regulations  49  CFR  Part 
18. 

Eligibfo  Activities/Losts 

Question:  Section  S50.29(c),  Eligible  Costs, 
provides  for  several  new  Initiatives  within 
the  MCSAP  such  as  sue  and  weight 
enforcement,  drug  interdiction  activities,  and 
trafilc  enforcement  What  conditions  must  be 
met  for  these  activities  to  be  eligible? 

Response:  These  activides  are  eligible  for 
reimbursement  if  they  are  pierfonned  in 
conjunction  with  a  MCSAP  inspection. 
Additionally,  the  following  mast  be  met: 

Siae  and  Weigbi  activities  are  eli^ble  for 
funding  under  limited  circumstances.  For 
example,  they  must  be  performed  "in 
conjunction  with"  (as  part  ofi  an  eligible 
MCSAP  inspection.  Further,  for  size  and 
weight  activities  to  be  eligible,  they  must  not 
be  conducted  at  a  fixed  scale  focility.  A  fixed 
scale  facility  includes  weighing  operations 
that  could  Im  anticipated  by  a  driver  of  a 
commercial  motor  vehicle.  The  following  are 
examples  of  fixed  scale  focilities: 

(a)  A  permanent  scale  site; 

(b)  Portable  equipmmit  placed  at  a  specific 
location,  operati^on  regularly  scheduled 
days  of  the  week  during  specific  times  of  the 
day;  or 

(c)  Portable  or  semi-portable  eqmpment 
U8^  on  a  regular  basis  at  fixed  focilities.  This 
includes,  for  example,  facilities  with  a 
cement  structure  to  cradle  the  semi-portable 
scales. 

Size  and  weight  activities,  including  fixed 
scale  activities,  are  eligible  when  conducted 
at  specific  sites  where  the  weight  of  the 
vehicle  has  a  significant  effect  on  safety,  such 
as  steep  grades  or  at  seaports  where 
intermodal  shipping  containers  enter  and 
exit  the  U.S.  These  exceptions  to  using 
MCSAP  funds  for  fixed  scale  activities  are 
specifically  limited  by  the  ISTEA. 

Drug  Interdiction  activities  are  restricted  to 
those  designed  to  detect  and  deter  the  use 
and  transportation  of  controlled  substances 
by  the  drivers  or  other  occupants  of 
commen^  motor  vehicles.  Funding 
eligibility  is  extended  only  to  those  officers 
who  have  been  specifically  trained  in 
commercial  motor  vehicle  drug  interdiction 
techniques. 


Traffic  Enforcement  activities  (and 
subsequent  vehicle  and/OT  driver  inspection) 
are  reimbnrsabie  provided  the  contact  arose 
as  a  direct  result  of  a  safety-related  traffic  law 
violation,  such  as  speeding,  improper  lane 
change,  following  too  closiriy,  etc. 

Question:  What  costs  associated  with  these 
activities  are  considered  to  be  "eligible  costs" 
under  MCSAP? 

Response:  The  officer’s  time  spent  on 
eligible  activities  and  the  pro-rated  share  of 
specialized  equipment  us^  to  carry  out 
these  activities  are  riigible  costs.  For 
example,  breathalyzers,  speed  control 
equipment,  and  pmtabla  scale  equipment,  are 
eligiblfr  costs.  Some  other  examples  of 
eligible  costs  for  these  new  activities  are: 

Drug  Interdiction:  Field  test  kits  and  the 
purchase  of  dogs  nsed  to  detect  drugs. 

Traffic  Enforcement:  Training  related  to 
equipment  use.  If  a  piece  of  equipment  is 
used  on  commercial  motor  vehicle 
enforcement  for  50  percent  of  the  time,  dien 
the  State  may  charge  50  percent  of  the  cost 
of  the  training  to  use  such  equipment  to  the 
MCSAP.  If  a  police  officer  spends  75  percent 
of  the  time  on  commercial  motor  vehicle 
enforcement  activHies,  the  State  may  charge 
75  percent  of  the  officer’s  time  to  M^AP. 

HM  Training:  Costs  associated  with 
attendance  at  appropriate  hazardous 
materials  Gaining,  including  shipper  and 
cargo  tank  Gaining. 

Local  Enforcement:  Costs  associated  with 
attendance  at  appropriate  commercial  motor 
vehicle  enforcement  training  and  time  spent 
on  conducting  Inspections  to  accordance 
with  the  North  American  Uniform  Driver- 
Vehicle  tospection  Standard. 

HM  Shipper  Reviews:  Time  spent 
conducting  Clipper  reviews  to  the  same 
eident  as  safety  and  compliance  reviews. 

NGA  Special  Grants 
Question:  Up^to  $2  million  a  year  is 
provided  to  the  States  to  adopt  and 
implement  the  22  NGA  racommended 
accident  data  elements.  How  may  the  States 
apply  for  NGA  funds  made  available  for  FY 
1993? 

Response:  The  States  may  imdude 
proposals  for  their  NGA  grants  in  their  FY 
1993  SEPs  or  later  as  an  amendment  to  the 
SEP.  Funds  have  been  allocated  to  each  State 
as  a  Special  grant  These  funds  will  be 
distributed  to  the  Imd  MCSAP  agency  to 
draft  forms,  train  officers,  evaluate  data,  etc. 
These  foods  are  available  to  all  States — 
whether  they  participate  in  the  MCSAP  or 
not — to  provide  full  accident  data  coUectum 
nationwide. 

MEMORANDUM 


Date:  May  29, 1992. 

Reply  to  Attn  of:  HIA— 20/HFO-1. 

Subject:  Information  on  Uniformity  Giant 
Process  (Section  4008,  ISTEA). 

From:  Director,  Office  erf  Motor  Carrier 
Information  Management;  Director,  Office 
of  Motor  Carrier  Field  Opoations. 

To:  Regional  Directors,  Office  of  Motor 
Carriers,  Regions  1-10. 

This  memorandum  requests  your 
assistance  in  obligating  and  ad^nistering 
grants  to  the  States  as  required  by  Section 


4008(j)  of  the  Intermodal  Surfece 
Tnnsportation  Efficiency  Act  (ISTEA)  of 
1991.  Section  4008  of  the  IST^  requires  that 
all  States  join  the  International  Registration 
Plan  (IRP)  and  the  Intem:>fioaal  Fuel  Tax 
Agreement  (IFTA)  by  Septembm  30, 1998. 

(^  Attachment  G  for  a  copy  of  Section  4006 
of  the  ISTEA.)  States  which  participated  to 
the  Regional  ^al  Tax  Agreement  (RFTA)  as 
of  january  1, 1991,  are  not  required  to  joto 
IFTA.  The  IRP  is  a  bese-State  agreement  for 
registering  commercial  trucks  uid  buses 
operating  to  difiarent  States.  Likewise,  the 
IKi  A  and  the  RFTA  are  base-State 
agreements  for  reporting  and  paying  Sttoe 
fuel  taxes.  (See  Attachments  H,  L  )  for 
a  more  det^ed  description  of  IRP,  IFTA  and 
RFTA.) 

To  facilitate  State  participation  in  the  IRP 
and  IFTA  agreements,  Section  4008  also 
requires  the  establishment  of  a  Working 
Group  comprised  of  State  officials  to:  (1) 
Recommend  procedures  for  lesolviug 
disputes  among  IRP  and  IFTA  membw 
States,  and  (2)  provide  technical  assistance  to 
member  States  to  their  efforts  to  join  IRP  and 
IFTA.  (See  Attachment  E  and  F  for  a  list  of 
members  to  the  Base-State  Worldng  Group 
and  State  membership  in  the  IRP,  IFTA  ud 
RFTA.) 

In  fiscal  years  1992  through  1997  Congress 
has  authorized  $5  million  annually  in  grants 
to  States  for  technical  assistance,  training, 
and  equipment  associated  with  participation 
in  the  IRP  and  FT  A.  This  memorandum  uid 
its  attachments  address  the  procese  and 
distribution  of  FY  1902  funds  only. 

Another  uniformity  provision  is  contained 
in  Section  4003  of  the  ISTEA.  This  Section 
provides  funds  for  the  development  of  a 
Commercial  Vehicle  Information  System 
(CVIS).  These  funds  will  be  made  avtolable 
under  a  later  solicitation  once  a  lead  State  is 
identified  for  the  CVIS  project  Wo  will 
provide  details  on  the  distribution  of  these 
funds  next  month. 

The  attached  briefing  package  provides  a 
schedule  of  dates,  a  deserption  of  toe 
proposed  grant  process,  sample  forms, 
instructions  for  completing  the  work  plan,  a 
list  of  Working  Group  members.  State 
membership  lists,  arid  background 
information  on  the  IRP,  IFTA  and  RFTA. 

Attachment  A:  Schedule  of  Important 
Dates. 

Attachment  D:  Description  of  the  Grant 
Award  Process. 

Attachment  C:  Grant  Agreement 
(pending). 

Attachment  D:  Instructions  fbr 
Completing  a  State  Work  Plan. 

Attachment  E:  List  of  Members  of  the 
Base-State  Working  Group. 

Attachment  P:  List  of  States  in  IRP,  IFTA 

and  RFTA.  _ 

Attachment  G:  Section  4006  of  the  1STE.\. 
Attachment  H:  Description  of  IRP. 
.^tachment  I:  Description  of  IFTA. 
Attachment  J:  Description  of  RFTA. 
Attachment  K:  Description  of  the  IRP  and 
IFTA  Repositories. 

Please  be  advised  that  the  lead  agency  fto 
administering  the  Section  4008  funds  will  be 
identified  by  the  Governor.  We  are  requesting 
that  he  or  she  designate  a  lead  agency  and 
notify  the  Office  of  Motor  Carriers  (OMC) 
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State  Director  in  the  Federal  Highway 
Administration's  (FHWA)  Division  Office  by 
mid-]une.  In  addition,  all  State  Work  Plans 
should  be  received  in  the  Division  Office  by 
July  15, 1992,  so  that  grants  can  be  awarded 
by  August  31, 1992.  (Attachment  A  provides 
a  schedule  of  important  dates  related  to  the 
Section  4008  grant  distribution  process.) 

We  encourage  OMC  State  Directors  to 
initiate  discussions  with  those  State  agencies 
that  may  be  designated  as  the  lead  agency  in 
this  grant  program.  A  copy  of  the  letter  hom 
the  FHWA  Adbiinistrator  to  the  Governors 
will  be  forwarded  to  you. 

Note  that  Attachment  C,  the  Grant 
Agreement  is  pending  final  clearances  from 
our  O^ice  of  Management  Systems.  We 
expect  the  grant  agreement  form  to  be 
approved  by  Management  Systems  within  the 
near  future.  The  approved  grant  agreement 
form  will  be  sent  to  you  at  that  time. 

We  will  be  sending  you  a  package  of 
section  4008  Information  materials  to  be 
forwarded  onto  the  lead  agencies  within  the 
States  about  mid-June.  This  informational 
package  will  inform  the  States  about  the 
availability  of  the  Section  4008  grant  funds 
and  provide  them  with  information  about 
how  and  where  to  apply  for  the  uniformity 
grants. 

This  is  a  proposed  grant  process.  If  you 
have  any  questions  or  suggestions  pertaining 
to  this  process,  please  contact  Nancy 
Emanuel  at  (202)  366-2948.  If  you  have  any 
technical  questions  pertaining  to  either  IRP 
or  IFTA  or  questions  about  State 
participation  in  the  IRP  or  IFTA,  please 
contact  Bonnie  Bass  at  (202)  366-0089. 
Michael  F.  Trentacoste. 

John  F.  Grimm. 

Attachment. 

Attachment  A — FY  '92  Uniformity  Grants — 
Schedule  of  Important  Dales 

Late  May — Briefing  Package  sent  to  OMC 
Regional  Directors  and  Division  Offices. 

Early  June — Letter  from  FHWA 
Administrator  Sent  to  Governors  Requesting 
the  Designation  of  a  Lead  Agency  to 
Administer  Section  4008  Grant  Funds. 

Mid-June— OMC  State  Directors  Notified  of 
Lead  Agency  by  Governor's  Office. 

Mid-June — Informational  Package  for  the 
States  Sent  to  Regional  Directors  and  OMC 
State  Directors  for  Distribution  to  Lead 
Agencies  within  the  States. 

July  15 — State  Work  Plans  Submitted  to 
CMC  State  Directors  for  Review  and 
Recommendation. 

July  31 — State  Work  Plans  Submitted  to 
OMC  Regional  Directors  for  Approval.  ^ 
Regional  Directors  Recommend  to  OMC 
Headquarters  the  Amounts  to  be  Allocated  to 
Each  State. 

Mid- August — OMC  Headquarters  Will 
Issue  the  Allocation  Memo. 

August  31 — Grant  Agreements  Signed 
between  Individual  States  and  the  FHWA 
Regional  Director. 

Attachment  B — Uniformity  Grants— 
Description  of  the  Grant  Award  Process 

The  following  narrative  provides  a 
description  of  the  process  for  distributing  FY 
'92  Section  4008  grant  funds  to  States. 


•  Role  of  the  Headquarters  and  Field  Staff 
in  Distributing  Unifonnlty  Grant  Funds. 

Headquarters:  The  State  Programs  Division 
(HFO-30)  will  oversee  the  allocation  of 
section  4008  grant  funds  to  the  Regions  for 
obligation  to  the  States.  Nancy  Emuuel  will 
be  the  official  headqriarter's  contact  for  this 
activity.  Ms.  Emanuel  can  be  reached  on 
(202)  366-2948. 

Regions:  Regions  provide  guidance  to  the 
Divisions  ensuring  the  timeliness  and  quality 
of  reports.  Regions  support  Divisions  and 
States  in  achieving  program  status  (reporting) 
and  goals  through  the  use  of  Highway  Triist 
Fund  and  MCSAP  funds.  The  Regional 
Directors  will  have  final  approval  of  State 
Work  Plans  and  sign  the  agreement 
authorizing  the  grant  awai^. 

Divisions:  Divisions  work  with  the  lead 
agency  within  the  States  to  achieve 
uniformity  goals  developed  in  the  State  Work 
Plan.  The  Program  Managers  within  the 
Division  Offices  will  be  primarily  responsible 
for  monitoring  individual  State  activities  and 
uniformity  grant  monies  to  the  States. 

•  Amount  of  Uniformity  Grant  Funds  to  be 
Distributed  to  the  States. 

Although  section  4008  provides  $5  million 
in  grant  funds  each  fiscal  year,  only  $3.5 
million  of  the  grant  monies  will  be 
distributed  directly  to  the  States  this  fiscal 
year.  The  remaining  $1.5  million  will  be  used 
to  fund  the  IRP  and  IFTA  repositories  and  to 
provide  training  and  technical  assistance  to 
the  States.  The  $1.5  million  will  be 
administered  by  Headquarters  staff  through 
cooperative  agreements  with  national 
associations  such  as  the  American 
Association  of  Motor  Vehicle  Administrators 
( AAMVA)  and  the  IFTA  Board  of  Directors. 

•  Deadline  for  Awarding  Grants  to  States. 

All  State  Work  Plans  should  be  received  by 

the  OMC  Division  Office  no  later  than  July 
15  and  all  grants  should  be  awarded  by 
August  31, 1992.  This  money  is  available  to 
the  States  for  expenditure  in  the  current 
fiscal  year  and  one  succeeding  fiscal  year. 

•  Criteria  or  Formula  to  be  Used  as  a  Basis 
for  Awarding  the  Grants. 

Because  of  the  short  time  frame  for 
awarding  the  grants  before  the  end  of  the 
fiscal  year,  no  special  criteria,  needs  analysis 
or  funding  formula  will  be  applied.  Alaska 
and  Hawaii  are  exempt  from  the  mandate  to 
join  IRP  and  IFTA  and  so  will  not  be  eligible 
to  receive  grant  funds.  Therefore,  the  grant 
funds  will  be  divided  among  the  remaining 
48  States  and  the  District  of  Columbia.  Under 
present  projections,  each  of  these  States  will 
get  an  equal  share  amounting  to  at  least 
$71,000.  State  allocations  for  future  fiscal 
years  (1993-1997)  may,  however,  be  based 
upon  special  criteria  or  a  formula. 

As  required  by  section  4008  of  the  ISTEA, 
FHWA  has  established  a  Base-State  Working 
Group  to  focilitate  participation  in  the  IRP 
and  IFTA.  The  Base-State  Working  Group 
will  provide  recommendations  to  FHWA  on 
any  formulas  or  criteria  to  be  used  in 
allocating  future  section  4008  grant  funds. 
Because  of  the  late  distribution  of  these  FY 
'92  funds,  the  State  Work  Plan  should  be 
developed  to  cover  FY  '92  and  FY  '93.  We 
encourage  the  States  to  prepare  this~Work 
Plan  for  between  $71,000  and  $100,000  to  be 
expended  during  FY  *92  and  FY  '93.  We  are 


specifying  up  to  $100,000  because  some 
States  may  choose  not  to  participate  in  the 
section  4008  grant  program  and  their  share  of 
the  funding  may  be  reffistributed  to 
participating  States.  When  the  distribution  of 
additional  fonds  is  decided  the  State  can 
then  amend  the  current  State  Work  Plan  to 
incorporate  them  and  related  activities. 

•  State  Match  Requirement. 

Even  though  the  section  4008  funds  come 
out  of  the  M^AP  authorization  for  fiscal 
years  1993-1997  no  State  match  is  required. 
These  are  100%  Federal  grants. 

•  Lead  Agency  in  the  State. 

At  least  three  agencies  within  the  State 
could  potentially  be  interested  in  serving  as 
the  lead  agency  for  administering  the  section 
4008  grant  funds.  These  agencies  are:  (1)  The 
Department  of  Motw  Vehicles;  (2)  the 
Department  of  Revenue;  and  (3)  the 
Department  of  Transportation.  We  are 
requesting  that  the  (^vemor's  Office  identify 
the  lead  agency  within  the  State.  The  FHWA 
Administrator  has  sent  a  letter  to  each 
Governor  and  the  Mayor  of  the  District  of 
Columbia  requesting  that  the  OMC  State 
Directors  be  notified  of  a  lead  agency  by  mid- 
June  1992. 

•  Overview  of  the  Grant  Distribution 
Process. 

The  following  describes  the  major  aspects 
of  the  uniformity  grant  award  process. 

(1)  The  FHWA  Administrator  will  contact 
the  Governor's  Office  and  request  the 
Governors  to  designate  a  lead  agency  to 
administer  the  section  4008  grant  fimds  and 
to  notify  the  OMC  State  Directors  of  their 
decisions  by  mid-June. 

(2)  Around  mid-June,  OMC  headquarters 
will  send  the  OMC  Regional  Directors  and 
State  Directors  an  informational  package  to 
be  forwarded  to  the  State’s  lead  agency.  This 
informational  package  will  notify  the  States 
about  the  availability  of  the  section  4008 
grant  funds  and  provide  them  with 
information  about  how  and  where  to  apply 
for  the  uniformity  grants. 

(3)  States  interested  in  applying  for  the 
section  4008  grant  funds  must  (a)  develop  a 
State  Work  Plan  detailing  how  the  grant 
funds  will  be  spent;  and  (b)  submit  a 
completed  State  Work  Plan  to  the  OMC 
Division  Office  for  review  and 
recommendations.  The  Division  Office  will 
submit  the  State  Work  Plan  to  the  Regional 
Office  for  approval. 

(4)  When  the  State  Work  Plan  is  approved, 
the  authorized  State  representative  will  sign 
an  agreement  with  the  OMC  Regional 
Director.  (A  copy  of  the  pending  grant 
agreement  and  instructions  for  completing 
the  State  Work  Plan  is  attached.) 

(5)  A  copy  of  the  signed  grant  agreement 
and  the  State  Work  Plan  will  be  sent  to 
Headquarters  for  our  records. 

•  State  Reimbursement  Procedures. 

Reimbursement  procedures,  including  the 

responsibility  of  review  by  the  Division 
Office  and  concurrence  by  the  Regional 
Director,  will  be  the  same  as  those  used  in 
administering  the  MCSAP. 

A  State  may  request  periodic 
reimbursement  for  costs  incurred  for  a 
project.  The  request  shall  be  in  the  form  of 
a  voucher  and  shall  be  certified  and 
accompanied  by  supporting  data. 


Fedecal  Keister  /  Vc^  58,  No.  1  /  Monday,.  Jauttary  4«  198i3  /  Noticss 


All  claims  1^  a  State  are-  to  be  made'  oa 
Form  PR-2Q  "Vouchar  for  Work  Performed 
under  ProvisioDS  of  the-Pedetal»-Ald  and 
Federal  Highway  Acts,  as  amended.  ^  These 
vouchers  are  submitted  to  the  PHWA'^s  OMC 
Division  Office  for  reimbursement  after  costs 
are  incurrsd. 

A  final  vouchw  represents  the  fixud  dahn 
and  shall  be  submitt^  by  a  State  to  the 
FHWA  within  00  days  aftertha  grant  e)q>ires 
or  the  pcoject  is  completed.  The  final  vcudier 
shows  all  final  costs  focaxred,  amount  of 
Federal  funds  due  on  the  project,  previous 
Federal  raimbussemsnts,  amount  currently 
due,  and  a  summary  of  {uoject  co^  oa 
reverse  side  of  the  form.  The  final  summary 
of  the  project  costs  shall  contain,  at  a 
minimum,  the  types  of  costa  incurred 
summmiaed  by  the  primary  fimctions 
performed  un^  the  grant 

•  Reporting. 

The  lead  agency  within  the  State  will  be 
required  to  ptepera  a  brief  semiannual  report 
within  36  days  after  each  reptwting  period. 
For  non-member  States,  the  report  snail 
contain  a  description  of  State’s  progress 

in  accomplishing  the  requisaments  of  sectfon 
4008  over  the  past  6  mxmths.  For  member 
States,  the  report  shall  contain  a  dasciiption 
of  bow  section  4008  funds  have  been  used  to 
improve  the  operatkm  of  UtP  and  IFTA. 

Attachment  C  (Pending) 


Project  No. 

International  Registration  Plan  (1RP)/Base- 
State  Fuel  Tax  Grant  Agreement  for  Year 
19: _ 

Between:  The  Federal  Highway 
Administration  (FHWA)  and 


(Stde  Ageni^) 

entered  into  In  accordance  with  the  Motor 
Carrier  Act  of  1991.  (Pub.  L  102-240,  Title 
rV,  165  Stat.  2140,  December  T8, 1991.) 

Pursuant  to  Sections  4008  (e)  and  (})  of  the 
Motor  Carrier  Act  of  1991,  the  Federal 
Highway  Administration  berd>]r  approves  the' 
grant  request  of  the  State  of 

_ (State  Agency) 

(hereinafter  referred  to  as  the  State)  dated 

_ ,  for  Federal  assistance  ftmding 

in  the  amount  of  $ _ ^fbr  the  Grant 

Program  as  described  in  the  grant  request. 

These  grant  funds  are  provided  to  assist 
States  in  meeting  the  mandates  of  Section 
4008  of  the  Motor  Carrier  Act  of  1991.  The 
Act  requires  that  after  September  30, 1996  (1) 
no  State  shall  establish,  maintain,  or  enforce 
any  conunercial  motor  vehicle  registration 
law,  regulation  or  agreement  which  limits  the 
operation  of  any  commercial  motor  vehicle 
within  its  borders  which  is  not  registered 
under  the  laws  of  the  State  if  the  vehicle  is 
n^stered  under  the  laws  of  any  other  Slate 
participating  in  the  International  Registration 
Plan  (Section  4008(f)I;  (2)  no  State  shall 
establish,  maintain  or  enforce  any  law  or 
regulation  which  has  fuel  use  tax  reporting 
requirements  (including  tax  reporting,  forms) 
which  are  not  in  coufonnity  with  the 
International  Fuel  Tax  Agreement  [Section 
‘i008(g)(l)];  and  (3)  no  State  shall  establish, 
riiaintain,  or  enforce  any  law  or  regulation: 
\«^iiich  provides  for  the  payment  of  fuel  use 


tax  unless  such  law  or  agreement  tein 
confoimlty  with  the  fotamational  Fuel  Tax 
Agreement  with  respect  to  the  coUection  of 
such  a  tax  by  a  single  base  State  and  taxes 
so  charged  are  sbara<i  proportionately  among 
tha  States,  wbaie  a  mntnr  vehicle 

is  operated  (Section  4D08(g)(2)]. 

Tne  State  hereby  agrees  (1)  to  submit  tetbe 
FHWA  a  semiannual  report  covering  the 
prograss  of  fanplementatioa  and  a  final 
report;  (2)  to  assure  that  accurate  and 
auditable  records  to  support  the  costs 
cKdmed  are  mahtiahied  and  available  for 
inspection  by  FHWA  for  a  period  of  3  yews 
after  the  date  of  submission  of  the  final 
expenditure  report;  (^  to  limit  interim  and 
final  clauns  to  those  costs  kocuned  to 
accordance  widi  this  agnwnwntiand  (4)  to 
comply  with  all  laws,  regulations  and 
requirements  relating  to  this  propam  and 
%vith  the  provisions  set  forth  on  the  reverse 
hereof. 

This  agreement  is  effective _ , 

and  expicea _ 


(State  Agency) 


(Authorized  Representative,  Titiel  Date 


(FHWA  Regional  Director)  Date 

Attachment  D — Uniformity  G  rente — 
Instractiona  for  Campletiog  tfao  Section  4008 
WockPian 

To  obtain  grant  monies  under  Section  4008 
of  the  ISTEA,  all  States  eligible  for  ftmding 
must  oimplete  a  Woek  Plan  to  insurs  that  tha 
section  4008  grant  hinds  wifi  be  spent 
properly.  Su^isskia  of  a  Work  Plan  will 
also  serve  as  the  State’s  application  for  the 
grai^  Individttal  State  Work.  Pteos  will  be 
submitted  to  tiw  CHtIC  Division  Office  far 
raview  and  forwarded  to  OMC  Regionat 
Director  for  approval.  An  approved  State 
Work  Plan  tsa  pserequisita  fat  ttotainhig  the 
uniformity  pant  hm^  We  imticipate  these 
Work  Plans  to  be  approidm^ly  2-6  pages  in 
length.  In  preparing  the  pfam,  ^tes  should 
include  the  folfowisg  Isfonnatioa; 

1.  Name  and  addrmof  the  lead  agency. 

2.  Nome  and  addresa  of  the  principal 
official  within  the  lead  agency  responsible 
for  tile  admhaistration  of  the  grant  pto^am. 

3.  Current  Annual  State  Work  Plan 
including: 

(a)  Total  amount  of  fonds  requested. 

(b)  Percentage  of  funds  to  be  used  to 
facilitate  participation  in  the  lotonational 
Registration  Plan. 

(c)  Percentage  of  grant  hinds  to  be  used  to 
facilitate  participation  in  the  laternational 
Fuel  Tax  Agreement 

(d)  Percentage  of  ^rant  hinds  to  be  used  to 
facilitate  participation  in  the  Regional  Fuel 
Tax  Agreement  (RFTA). 

(e)  Narrative  description  of  activities  to  be 
accomplished. 

All  proposed  activities  most  facilitato  State 
participation  in  tile  IRP  and  IFTA  and  be 
consistent  with  the  eligible  fuadmg  activities 
identified  under  section  4008(e>  of  the 
ISTEA.  Those  activities  include:  Providing 
technical  assistesee,  persoaael  bralaiag, 
travel  (e.g.  technical  assistance  trips  to  other 
States,  travel  to  attend  IRP.  IFTA  or  RFTA 
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training  saasions,  travel  to  IRP.  FTA  or 
RFTA  maeUags  or  seminars)  nxiste.  and 
technology  and  eqnipniant  aisocietod  with 
participation. 

(f)  Table  which  breaks  devm  costa  by 
activity. 

(g)  Dataiied  budget  bradidown  by  line 
item. 

(b)  Schedule  for  accomplishing  psoposed 
actiidties. 

Attacfament  E— List  of  Membera  to  tiw  Base 
State  Worldiig  Group 

Mr.  Rogor  Tow  (Qiair),  Commiaskinor,  Utah 
State  Tax  Commission,  166  East  300  South, 
Sak  Lake  Qty,  Ut^i  84134.  (861)  530-6688 
Mr.  James  Centner  (Vice  Chair),  Program 
Administrator.  Arizona  Department  of 
Transpoitaticm.  Motor  Vehicle  Division. 
1801  W.  Jafiatson  St.  Drop  52QM,  Phoe^dx, 
Arizona  85001,  (802)  255-8968 
Ms.  Patricia  B.  Addncd,  Comminioner.  New 
York  State  Department  of  Motm  Vehidas. 
Empire  State  Plaza.  Albany,  New  York 
12228.^18)  474-0841 

Mr.  Timothy  Byrnes,  Program  Administrator, 
Tax  Processing  Administration.  Illinois 
Department  of  Revenue.  101  West 
Jefferson,  Mail  Code  3-200,  Springfield,  IL. 
62794 

Mr.  R.  Gary  Clark.  Tax  Administrator,  Rhode 
Island  Division  of  Taxation,  T  Capitol  Hill, 
Providence,  Rhode  Island  02906-5800, 
(401) 277-3050 

Mr.  Ralph  Craft,  Transportation  Analyst,  New 
Jersey  Governor’s  Office,  444  N.  Capitol 
Street,  NW..  Suite  201,  Washington,  DC 
20001,  (2020  638-0631 
Mr.  Harley  Duncan.  Executive  Director, 
Federation  of  Tax  Administrators,  444  N. 
Capitol  Street,  NW..  suite  348,  Washington, 
DC  20001, 1202)  624-5890 
Mr.  Dennis  Foushee,  Ditectot,  latematioaal 
Registration  Plan,  North  CaroHaa  Diviaioa 
of  Motor  Vehicles,  IRP  Unit,  1100- New 
Bern  Ave.,  Raleigh.  NC  27897-001,  (919) 
733-7458 

Mr.  Marc  D.  Guthrie,  State  Representative. 
Assistant  Majority  Whip  Ohio  House  of 
Representatives,  77  South  High  Street. 
Columbus,  Ohio  43215.  (614)  466-4361 
Mr.  John  LaPaver,  State  Tmc  Assessor,  Bureeu 
of  Taxation.  State  House  Station  24, 
Augusta,  Mbine  04333,  (207)  289-4702 
Mr.  Clark  Martin,  Director,  Motor  Carrier 
Services,  American  Association  of  Motor 
Vehicle  Administrators,  4200  Wilson 
Blvd.,  suite  1100,  Arlington,  VA  22203. 
(703) 522-4200 

Ms.  Linley  Obennan,  Area  Manager, 
Cnstomer  Service  Division,  Bureau  of 
Motor  Vehicles,  room  104,  Transportation 
and  Safety  Building,  Harrisburg, 
Pennsylvaiila  17120,  (717)  787-2780 
Mr.  Joseph  Panvlowski,  Deputy  Secretary  of 
State,  Michigan  Department  of  State, 
Bureau  of  Driver  and  Vehicle  Records, 

7064  Crowner  Drive.  Lansing.  Midiigan 
48»16,  (517)  322-1528 
Mr.  James  Poe,  Fuel  Tax  Administrator. . 
Indiana  Department  of  Revenue,  Special 
Tax  Divisioo,  100  N.  .Senate  Ave..  room 
218,  Indiarupolis.  kidiana  46204,  (317} 
232-1862 

Mr.  Pied  Porter,  IRP  Administrator,  P.O.  Bon 
1272  MV.  Little  Rock.  Arkansas  72203. 
(501)  682-4630 


182 


Federal  Register  /  Vol.  58,  No.  1  /  Monday,  January  4,  1993  /  Notices 


Mr.  James  J.  Schemer,  President,  Benatec 
Associates,  101  Road,  Camp  Hill, 

Pennsylvania  17011,  (717)  763-7391 
Mr.  James  Sizemore,  Jr.,  Commissioner, 
Alabama  Department  of  Revenue,  Gordon 
Persons  Building,  50  N.  Ripley  Street, 
Montgomery,  Alabama  36130,  (205)  242- 
1175 

Ms.  Ruth  Skluzacek,  Director,  Office  of  Motor 
Carrier  Services,  Iowa  Department  of 
Transportation,  5238  N\V.  2nd  Avenue, 

Des  Moines,  Iowa  50313,  (515)  237-1021 
Mr.  Ronald  Snell,  Program  Director  for  Fiscal 
Afbirs,  National  Conference  of  State 
Legislatures,  1560  Broadway,  suite  700, 
Denver,  Colorado  80202,  (303)  830-2200 
Mr.  James  Wetzler,  Commissioner,  New  York 
State  Department  of  Taxation  and  Finance, 
W.A.  Karriman  Campus,  Albany,  New 
York  12227-0125,  (518)  457-2244 

Federal  Highway  Administration  Liaison 
(non-voting 

Mr.  John  F.  Crimm,  Director,  Office  of  Motor 
C^ier  Information  Management  and 
Analysis,  U.S.  Department  of 
Transportation,  400  7th  Street  SW., 
Washington,  DC  20590,  (202)  366-4023 


Attachment  F. — State  Membership  in 
IRP,  IFTA  AND  RFTA  AS  OF  MAY 
15,  1992 


IRP 

IFTA 

RFTA 

AiatMvna . 

X 

AR>efta  . 

X 

Arizona  . 

X 

X 

Arkansas . 

X 

X 

Cafifomia . 

X 

Colorado . 

X 

X 

Conrrectlcul . 

X 

Delaware . 

District  ol  Cohiinbla  . 

Florida . 

X 

Georgia . 

X 

Idaho . 

X 

X 

niriols . . . 

X 

Indiana  . . 

X 

X 

Iowa . 

X 

X 

Kansas  . 

X 

X 

Kentucky . . . 

X 

Louisiana  . 

X 

Maine  . . 

X 

X 

Marytarxl . 

X 

Massachusetts . 

Michigan . 

X 

Minnesota  . 

X 

X 

Mississippi  . 

X 

Missouri  . 

X 

X 

Montana . . . 

X 

X 

Netxaska  . 

X 

X 

New  Hariipshlre . 

X 

X 

New  Jersey . 

New  Mexico  . . . 

X 

New  Yorii . 

X 

Nevada  . . . 

X 

X 

North  Carolina  . . . 

X 

X 

North  Dakota  . . . 

X 

X 

Ohio . 

X 

Oklahoma  . . 

X 

X 

Oregon  . 

X 

Pennsylvania . . 

X 

Rhode  Island  . . 

South  Caroina . . 

X 

Soutt)  Dakota _ 

X 

X 

Tennessa . . 

X 

Texas . . . 

X 

Utah . . . 

X 

X 

Vermont . . . . . 

X 

X 

Virginia _ 

X 

Attachment  F.— State  Membership  in 
IRP,  IFTA  AND  RFTA  AS  OF  MAY 
15, 1992— Continued 


IRP 

IFTA 

RFTA 

Washington . 

X 

X 

West  Virginia  . 

X 

Wlaoonsin  . 

X 

X 

Wyomlitg . . 

X 

X 

Attachment  G:  See  Section  4008  of  the 
ISTEA 

Attachments  H,  I,  J:  These 
attachments  could  not  be  reproduced 
without  permission  from  the  author. 

Attachment  K — Discussion  of  the  IRP  and 
IFTA  Repositoiiee 

Both  IRP  and  IFTA  have  established  a 
Repository.  The  repositories  are  not 
pollcymaidng  bodies.  Instead,  they  serve  as 
information  clearinghouses  and  provide 
technical  assistance  and  administrative 
support  to  the  States.  The  following  represent 
examples  of  the  kinds  of  activities  performed 
by  the  repositories. 

(1)  Arrange  for  IRP/IFTA  training  to  the 
States  for: 

(a)  State  motor  vehicle  and  fuel  tax 
administrators; 

(b)  State  registration  and  fuel  tax  clerks. 

(2)  Arrange  for  on-site  technical  assistance 
visits. 

(3)  Perform  clerical  and  administrative 
duties  to  support  the  agreements: 

(a)  Maintain  historical  files; 

(b)  Prepare  and  distribute  ballots  in 
acccurdance  with  the  agreements; 

(c)  Report  results  in  ballots  to  membership; 

(d)  Maintain  ciurent  versions  of  the  IRP 
and  IFTA  agreements,  procedures,  audit  and 
compliance  manuals; 

(e)  Maintain  and  distribute  current 
registration  fee  schedules  and  fuel  tax  rates; 

(f)  Provide  a  focal  point  for  collection  of  all 
relevant  information; 

(g)  Establish  and  coordinate  an  annual 
schedule  of  Peer  Reviews; 

(h)  Distribute  minutes  and  agendas  from 
conferences; 

(i)  Establish  and  maintain  an  accounting 
system,  and; 

(j)  Prepare  a  proposed  annual  budget. 

The  IRP  repository  is  the  American 

Association  of  Motor  Vehicle  Administrators 
(AAMVA).  The  name  of  the  contact  person, 
the  address  and  phone  number  of  the  IRP 
repository  is  as  follows;  Mr.  Qark  Martin, 
AAMVA,  42(X)  Wilson  Blvd.,  suite  1100, 
Arlington,  Va  22203,  (703)  522-4200. 

The  IFTA  repository  is  foe  Lockheed 
Management  Service  Co.  The  name  of  the 
contact  person,  the  address  and  phone 
number  of  the  IFTA  Repository  is  as  follows: 
Ms.  Bonnie  Anderson,  Lockheed 
Management  Service  Co.,  40  North  Central 
Avenue,  suite  2250,  Phoenix,  Arizona  85004, 
(602) 254-1687. 

MEMORANDUM 


Date:  June  25, 1992. 

Reply  to  Attn,  of:  HRD-10. 


Subject:  Information — Implementation  of 
ISTEA — Minimum  Expmditures  on 
Research,  Development,  and  Technology 
Transfer  Activities. 

From;  Executive  Director. 

To:  Associate  Administrators;  Regional 
Federal  Highway  Administrators. 

Subsection  (c)  of  section  307,  title  23,  as 
amended  by  the  Intermodal  Suiface 
Transportation  Efficiency  Act  of  1991 
(ISTEA),  requires  that  not  less  than  25 
percent  of  the  State  Plaiming  and  Research 
(SPftR)  funds  apportioned  to  a  State  for  a 
fiscal  year  be  expended  for  research, 
development,  and  technology  transfer 
activities  relating  to  highway,  public 
transportation,  and  Intermodal  transportation 
systems.  The  legislation  provides  for  an 
exception  to  this  requirement  when  the 
Secretary  accepts  a  State’s  certification  that 
total  expenditures  by  the  State  for 
transportation  planning  under  Section  134 
and  135  will  exceed  75  percent  of  the  amount 
apportioned  for  this  program.  We  have 
received  several  inquires  from  field  offices 
regarding  this  provision. 

We  believe  it  is  the  intent  of  the  language 
in  the  ISTEA  to  ensure  that  no  less  than  25 
percent  of  the  SP&R  funds  be  smnt  on 
research,  development,  and  technology 
transfer,  unless  the  need  for  a  shift  in  balance 
toward  planning  is  compelling.  Any  requests 
to  use  more  than  75  percent  of  a  State’s 
annual  apportionment  of  SP&R  (formerly 
Highway  Planning  and  Research)  funds  for 
metropolitan  and  Statewide  planning  should 
be  carefully  reviewed  to  ensure  the 
additional  planning  activities  are  essential 
and  there  are  no  other  reasonable  options 
available  for  funding  these  planning 
activities  (including  the  use  of  National 
Highway  System,  Surface  Transportation 
Program,  or  Federal  Transit  Administration 
Section  26  (a)(2)  funds)  or  deferring  lower 
priority  activities.  It  should  be  noted  that 
some  activities  which  have  been  funded 
under  the  plaiming  portion  of  the  State’s 
work  program  may  actually  be  research 
activities  that  could  be  included  In  the 
research  portion  of  the  work  program.  Prior 
to  submitting  a  request  for  an  exception  to 
the  25  percent  requirement,  the  State  end 
field  offices  should: 

1.  Ensiue  the  planning  projects  have  a 
higher  priority  than  resM^  projects  in 
overall  needs  of  the  State  of  given  year. 

2.  Ensure  the  total  level  of  effort  by  the 
State  in  research  (using  both  Federal  end 
State  funds)  is  adequate. 

3.  Ensure  the  di\^on  Administrator  has 
negotiated  with  the  State  and  both  parties  are 
agreeable  to  the  respective  levels  of  funding 
for  both  planning  and  research. 

Attached  is  a  list  of  additional  items  which 
should  be  considered  when  a  State  is 
requesting  an  exemption.  If  a  State  wishes  to 
pursue  an  exception,  the  request,  along  vrith 
supporting  Justification  and  FHWA  field 
office  recommendations,  should  be  sent  to 
Mr.  Robert  J.  Betsold,  Acting  Associate 
Administrator  for  Research  and  Development 
(HRD-10).  The  response  to  the  request  will 
be  coordinated  wim  the  Office  of 
Environment  and  Planning. 

E.  Dean  Carlson. 

Attachment 


Federal  Register  /  Vol.  58,  No.  1  /  Monday,  January  4,  1993  /  Notices 


Items  To  Be  Considered  in  Evaluating  a 
State’s  Request  for  an  Excaptiim  to  the 
ISTEA  Requirement  for  Minimum 
Expenditure  on  Raaearch,  Development,  and 
Tefimology  Transfor  ActivitiaB 

1.  Does  the  State  have  a  process  for 
identifying  research  and  technology  transfer 
(RD&T)  needs,  and  for  implementing  a  viable 
ROftT  program? 

2.  Is  the  State  contributing  to  national 
programs  such  as  the  Natio^  Cooperative 
Highway  Research  Program,  the 
Transportation  Research  Board’s  activities, 
the  implementation  of  products  coming  out 
of  the  Strategic  Highway  Research  Pro^nm, 
and  pooled-fund  studies?  (Note:  Fxmding 
contributed  to  these  programs  counts  towards 
fulfillment  of  the  25  percent  requirement.) 

3.  Is  the  State  using  SP&R  funds  for 
technology  transfer  and  for  transit  or 
intermodal  research  and  development  that 
are  now  specifically  permitted,  or  for 
planning  research  activities,  to  help  meet  the 
25  percent  minimum  requirement? 

4.  What  percentage  of  the  State's  Highway 
Planning  and  Research  funds  was  used  for 
planning  and  research  respectively  before  the 
ISTEA  and  will  the  percentage  of  funds  used 
for  RD&T  activities  increase  if  the  exception 
is  approved? 

5.  If  an  exception  is  approved,  can  the 
State  show  that  in  following  years  it  will 
meet  the  requirement,  or  substantially 
increase  its  research  expenditures  toward 
meeting  the  requirement  over  the  6-year 
period  of  the  le^slation?  (Note:  The  approval 
of  an  exception  is  valid  only  for  the  fiscal 
year  in  which  the  exception  is  approved.) 

6.  Does  the  amount  of  Federal  fonds 
needed  for  planning  for  the  program  period 
exceed  the  total  of  the  75  percent  limit  for 
the  fiscal  year  plus  any  unexpected 
(including  unused  fonds  that  can  be  released 
from  completed  projects)  planning  funds 
from  previous  apportionments? 

MEMORANDUM 


Date:  May  22, 1992. 

Reply  to  Attn,  of:  HEP-31. 

Subject:  Action — ^Joint  Memorandum  on 
“Implementation  of  the  Intermodal  Surfoce 
Transportation  Act" 

From:  Executive  Director, 

To:  Regional  Federal  Highway 
Administrators;  Federal  Lands  Highway 
Program  Administrator. 

On  May  1, 1992,  Secretary  of 
Transportation  Andrew  H.  Card,  jr.,  along 
with  Administrator  William  K.  Reilly  of  the 
Environmental  Protection  Agency  (EPA)  end 
Army  Assistant  Secretary  Nancy  P.  Dom. 
signed  a  joint  memorandum  on 
“Implementation  of  the  Intermodal  Surface 
Transportation  Act.’’  The  memorandum  is 
written  as  official  policy  to  Regional 
Administrators  and  District/Division 
Engineers  of  the  DOT.  the  EPA,  and 
Department  of  the  Army  (DOA)  to  improve 
coordination,  emphasize  iimovative  and  cost- 
'effective  approadies,  and  integrate  the 
requirements  of  the  National  Environmental 
Policy  Act  (NEPA)  and  section  404  of  the 
Qean  Water  Act.  On  May  1, 1  sent  a  copy  of 
the  joint  memorandum  to  the  field  offices  for 


information.  Today,  I  am  attaching  copies  of 
the  May  1  memorandum  pliu  the  enclosure, 
which  was  not  previously  available, 
outlining  additional  initiatives  to  improve 
and  streamline  the  regulation  of 
traiuportation  projects  under  Section  404) 
(“Protecting  the  Environment  and  Reducing 

Regulatory  Inefficiencies"). _ 

Funding  available  under  ISTEA  is 
extremely  important  to  our  Nation’s 
transportation  infrastructure,  as  well  as  being 
a  vitd  stimulus  to  our  economy.  The  FHWA, 
EPA,  and  DOA  are  totally  com^tted  to  the 
successful  implementation  of  all  elements  of 
ISTEA,  removal  of  any  unnecessary  delays, 
and  expeditious  development  of  highway 
project  in  an  environmentally  sound 
manner. 

As  you  know,  the  Executive  Workshop  for 
regional  field  office  heads  of  FHWA,  EPA, 
and  the  Corps  of  Engineers  (CGE)  held  on 
November  15-16, 1990,  was  designed  to 
discuss  wetlands  and  transportation  Issues. 
Participants  discussed  six  basic  issues: 

Project  Purpose  and  Need;  Practicable 
Alternative  Analysis;  Mitigation;  Assessment 
of  Functional  Values;  Wetlands  Delineation; 
and  Merging  NEPA  and  Section  404.  The 
workshop  improved  participants’ 
understanding  of  the  FHWA/NEPA  process, 
wetland  protection,  and  the  Section  404 
permit  process.  Participants  also  pledged 
commitment  to  early  coordination  and  timely 
resolution  of  issues  at  the  regional  and  field 
levels. 

The  attached  joint  memorandum,  with  its 
enclosures.  Illustrates  the  continuing  high- 
level  conunitment  to  Improved  Interagency 
coordination.  Where  problems  exist.  Regional 
and  Division  Administrators  are  urged  to 
become  personally  involved  in  resolving 
issues  causing  proj^  delays. 

Mr.  Eugene  W.  Qeckley,  Chief  of  the 
Environmental  Operations  Division,  is 
heading  a  team  of  Washington  Headquarters 
officials  of  the  EPA,  the  DOA,  and  the  CX)E 
to  expedite  resolution  of  section  404  issues 
on  highway  projects  potentially  ready  for 
construction  by  Octc^r  1, 1992.  He  will 
soon  be  calling  each  Regional  Administrator 
regarding  highway  projects  that  fit  this 
category.  The  Washington  Headquarters  team 
will  assist  efforts  by  FTIWA  Regional 
Administrators  and/or  arrange  meetings’in 
Washington  or  the  field  with  officials  of  the 
FHWA.  the  State  DOT’S,  the  EPA,  and  the 
COE  to  resolve  issues,  llie  U.S.  Fish  and 
Wildlife  Service  and  the  National  Marine 
Fisheries  Ser\'ice  will  be  invited,  where 
appropriate. 

After  October  1,  the  Washington  ^ 
Headquarters  team  will  continue  to  conduct 
interagency  workshops  and  meetings  at  the 
r^ional  and/or  State  level  with  the 
aforementioned  officials  responsible  for 
Implementing  the  FHWA/NEPA  and  Section 
404  permit  processes.  The  purpose  will  be  to 
resolve  any  misunderstandings  about  this 
policy,  the  initiatives,  and  the  merger  of 
NEPA  and  Section  404. 

Implementation  of  the  attached  policy  and 
initiatives  is  a  top  priority  of  the 
Administrator  and  Secretary  Card.  Every 
level  of  FHWA  must  do  everything  within  its 
power  to  make  the  policy  borame  a  reality. 
Our  goal  is  for  all  regions  to  develop 


measures  to  merge  the  common  elements  of 
NEPA  and  Section  404  by  the  end  of  fiscal 
year  1993.  All  environmental  documents 
developed  under  those  measures  should 
demonstrate  that  the  merger  has  been 
accomplished. 

This  policy  is  coiuistent  with  the  National 
Transportation  Policy,  the  FHWA’s 
Environmental  Policy  Statement,  FHWA 
2000,  and  ISTEA.  Ws  must  take  foil 
advantage  of  this  great  window  of 
opportunity  to  renovate  our  traiupcntation 
infr^tructure,  stimulate  our  economy,  and 
provide  environmentally  sustainable 
transportation  projects. 

E.  Dean  Carlson 
2  Attachments. 

Department  of  Tranaportatliiii. 

Environmental  Protectiim  Aguicy, 
Department  of  the  Army 

May  1.  1992 

Memorandum  for  Regional  Administrators 
and  District/Division  Engineers 
Subject:  Implementation  of  the  Intermodal 
Surface  iVansportation  Act 
The  Intermodal  Surface  Transportation 
Efficiency  Act  of  1991  (ISTEA)  is  landmark 
legislation.  It  sets  new  directions  for  the 
Nation’s  highway  and  transit  programs  in  a 
post-interstate  highway  era. 

Important  provisions  of  the  ISTEA  include 
a  new  emphasis  on  comprehensive  ■ 
intermodal  plaiming  at  the  state  and 
metropolitan  area  levels;  greater  flexibility  in 
funding  for  both  transit  and  high%vays,  based 
on  locd  needs  and  preferences;  and 
Increased  attention  to  compatibility  between 
transportation  and  environmental  protection. 
Booklets  summarizing  key  overall  provisions 
of  ISTEA  and  summarizing  its  environmental 
features  ere  enclosed. 

The  rapid  and  successfiil  implementation 
of  ISTEA  is  a  top  priority  for  President  Bush 
and  for  each  one  of  us.  The  additional 
funding  available  under  the  Act  is  an 
important  resource  both  for  the  renovation  of 
our  transportation  Infrastructure  and  as  a 
vital  stimulus  to  our  economy.  The 
Department  of  Transportation  has  taken  steps 
to  assure  that  the  ISTCA  funds  are 
immediately  made  available  to  stats  and  local 
agencies  so  the  money  can  be  put  to  work 
creating  jobs  and  helping  to  jump-start  the 
economy. 

But  making  the  funds  available  is  only  half 
the  job.  They  have  to  be  nut  to  use  on  actual 
construction  projects.  AU  three  of  our 
agencies  are  firmly  committed  to  removing 
any  unnecessary  impediments  to  such 
projects.  Recognizing  the  importance  of 
environmental  protection  and  the  necessity 
to  comply  with  legal  requirements,  we 
believe  that  we  can  help  accomplish  the 
President’s  objective  by,  among  other 
measures,  streamlining  and  improving  the 
efficiency  of  the  environmental  review  and 
clearance  process  and  taking  prompt  action 
on  Section  404  permit  applications.  This  is 
consistent  with  the  President’s 
comprehensive  plan  aimounced  on  August  9, 
1991,  to  improve  the  protection  of  the 
Nation’s  wetlands  and  streamline  the 
regulatory  process. 
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regulation  of  Pederally-aldad  tranaportation 
pro)ect8  under  section  404  of  the  Qean  Water 
Act  The  DA  recognizes  the  important  role 
that  the  Inteixnodal  Surfime  lyanspoitatloD 
Efficiency  Act  (ISTBA)  can  play  in  the 


In  1988,  the  Federal  Highway 
Administration  (FHWA),  Army  Corps  of 
Engineers  (OC^,  Enviroiunental  Protection 
Agency  (EPA),  Fish  and  Wildlife  Service,  and 
National  Marine  Fisheries  Service  Jointly 
published  as  guidance  the  document 
“Applying  the  Section  404  Permit  Process  to 
Federal-aid  Highway  Projects.'*  Better  known 
as  the  “Red  this  document  provides 

numerous  measures  to  improve  coordination, 
emphasize  innovative  ana  cost-effective 
approaches,  and  Integrate  the  NEPA  and 
sa^on  404  permit  processes.  ESsctive 
immediately,  H  will  be  the  official  policy  of 
FHWA,  the  Corps,  and  EPA  to  fully 
implement  the  intent  of  the  “Red  Bcxyk." 

Where  there  are  interagency  issues  or 
problems  delaying  issuance  ot  Section  404 
permits,  we  urge  you  to  beccnne  personally 
involved  in  settling  disputes,  asnuing  due 
prot^ion  of  aquatic  resources,  and  getting 
the  projects  moving.  Please  pass  this 
message,  with  your  personal  endorsement,  to 
each  member  of  your  staff  who  is  working  on 
transportation  projects  and  pennitting. 

Even  as  we  seek  expedited  treatment  of 
Section  404  permit  applications,  we  do  imt 
expect  to  see  reduced  protection  and  aquatic 
resources.  Including  wetlands.  Costs  of 
avoiding,  minimizing  and  compensating  for 
wetland  impacts  are  an  eligible  expense 
under  iSTEA  for  projects  ai^  should  be 
Included  wherever  appropriate. 

if  there  are  issues  on  Important  projects 
which  cannot  be  promptly  resolved  at  the 
state  or  regional  levels,  please  involve 
appropriate  headquarters  ccmtacts  promptly, 
lliey  will  arrange  for  review  at  headquarters 
level  and.  if  appropriate,  on  site  meetings 
with  all  appropriate  participants  to  feciUtate 
a  permit  decision.  Headquarters  contacts  on 
this  are: 

Gene  Qeckly  (FHWA)  (202)  366-0106 
Greg  Peck  (EPA)  (202)  260-8794 
Michael  Davis  (OASA(CW))  (703)  695-1376 

We  appreciate  your  cooperation  and 
assistance  on  this  important  initiative. 

Sincerely, 

Andrew  H.  Card,  Jr., 

Secretary,  Department  of  Transportation 
William  K.  Reilly, 

Administrator,  Environmental  Protection 
Agency. 

Nancy  P.  Dorn, 


Enclosure. 

Implementation  of  the  Inlenaodal  Surface 
Transportation  Efficiency  Act 

Protecting  the  Environment  and  Peducing 
Regulatory  Inefficiencies 
Several  Initiatives  currently  underway  or 
proposed  by  the  Department  of  the  Army 
(DA)  will  improve  and  streamline  the 


Nation's  economic  recovery.  It  is  the  belief  of 
the  DA  that  significant  adinintstrative 
improvenaents  in  program  efficiency  can  be 
accomplished  without  diminishing 
protection  of  the  Nation's  valuable  aquatic 
resources. 

To  help  accomplish  the  objectives  of 
ISTEA  in  an  environmentally  sensitive 
maimer,  the  actiim  itenu  listed  below  should 
be  undcurtaken  by  the  DA  and  the  D^MOtment 
of  Transportation,  as  well  as  other  applicable 
Federal  and  state  agencies.  These  items  are 
divided  into  two  categories:  Those  that  are 
specifically  designed  to  Improve  the 
regulation  of  transportatiim  pvc^tr.  and 
those  that  are  components  of  the  President's 
August  9, 1991,  wetlands  plan  that  will  also 
benefit  transpostation  projects. 

Action  Items  Designed  Specifically  To 
Improve  the  Regulation  of  Transportation 
Projects 

1.  Effective  immediately,  it  will  be  the 
official  policy  of  the  Federal  Highway 
Administration  (FHWA),  the  Amy  Cmps  of 
Engineers  (Corps)  and  the  Environmental 
Protection  Agency  (EPA)  to  Implement  fully 
the  intent  of  the  “Red  Bwk.” 

2.  To  the  extent  practical,  the  NEPA 
environmental  impact  statement  alternatives 
analysis  and  the  Clean  Water  Act  Section 
404(b)(1)  Guidelines  alternative  analysis  will 
be  consolidated. 

3.  The  Corps  vrill  issue  guidance  to  its  field 
offices  providing  that,  because  of  the 
Infrastructiira  needs  of  the  country  and  the 
positive  impact  on  the  economy  of 
Infirastructure  development,  evaluaticm  of 
transportation  projecta  be  given  high  primity. 

4.  During  the  analysis  of  practicable 
alternatives  under  NEPA  and  Section  404, 
the  Corps  and  EPA  will  make  every  efiort  to 
provide  FHWA  and  states  informatkm  on  the 
impacts  of  various  alternative  road 
alignments. 

5.  The  Corps  will  establish,  where 
appropriate,  additional  general  permits  for 
the  repair  or  replacement  of  roads  and  other 
projects  which  have  only  minimal  impacts 
on  wetlands. 


7.  The  Corps  and  EPA  will  coordinate  with 
FHWA  and  state  DOTs  to  provide  additional 
wetlands  delineation  training  oppwtunities. 
The  FHWA  and  state  DOTs  will  request 
training  and  subeer^ntiy  assist  the  Corps  in 
conducting  wetlanu  Jurii^ictional 
determinations. 


8.  The  DA/Cdrps,  FHWA.  and  EFA  vdll 
convene,  as  necessary,  a  headquarters  level 
team  to  assist  in  resolving  controversies  over 
NEPA  and  Section  404  iMues.  Other  agencies 
such  as  the  President's  Council  on 
Environmental  Quality,  the  Fish  and  Wildlife 
Service  and  the  Natio^  MariiM  nsheries 
Service  will  be  invited  to  participate  as 
appropriate. 

9.  Tire  Corps,  FHWA  and  EPA  will  farm 
regional  Interagency  teams  to  identify  the 
principal  causes  of  delay  during 
environmental  review  of  transportation 
projects.  Consistent  vtith  applicable  law  and 
regtilation,  tiie  teams  wUl  propose  specific 
measures  to  reduce  Identified  delays. 

10.  The  Corps,  EPA,  and  FHWA  will 
evaluate  the  need  for  guidance  that  clarifies 
that  alternatives  that  would  result  in 
significant  delays  in  project  initiation  will 
not  be  consideri^  “practicable." 

Components  o/  the  President's  Wetlands  Plan 
That  Will  Benefit  Transportation  Projects 

1.  By  mid-May  1992,  the  Corps  will  issue 
a  regulatory  guidance  letter  which  clearly 
articulates  the  role  of  the  Corps  as  “proj^ 
manager"  and  decision  maker  on  se^on  404 
permits.  The  guidance  letter  will  also 
emphasize  the  need  for  effective  and  efficient 
coordination  among  prospective  permittees, 
the  Corps  and  Federal  resource  agencies.  The 
need  for  project-related  comments  from  the 
resource  agencies  will  be  emphasized. 

2.  By  eariy  summer  1992,  m  Section 
404(q)  Memoranda  of  Agreement  betwem  the 
Army  and  the  Federal  resource  agencies  will 
be  revised  to  significantly  streamline  the 
agency  appeal  process.  IhLs  will  directly 
r^uce  applicant  delays  associated  with 
interagency  disagreements. 

3.  The  Corps  and  EPA  will  issue  guidance 
to  their  field  personnel  to  use  flexiMlity  in 
requiring  alternatives  analysis  when  resource 
values  are  low  (e.g.,  don't  require  a  detailed 
alternatives  analysis  for  a  project  proposed  in 
low  value  wetlands). 

In  addition  to  the  13  items  mentioned 
above,  the  Corps  will  complete  in  Fiscal  Year 
1993  a  25  percent  increase  in  regulatory 
personnel.  This  will  result  in  recced  permit 
evaluation  times  for  highway  projects. 
Implementation  of  all  of  the  itmns  noted  will 
significantly  streamline  the  permit  evaluation 
process  by  minimizing  delays  and  ensuring 
more  timely  decisions,  while  allowing  for 
meaningful  opportunity  for  substantive 
evaluation  by  the  Corps  and  other  Federal 
agencies.  These  streamlining  measures  are 
designed  to  maximize  efficiency  and  are  not 
Inconsistent  with  reasonable  enviranmental 
protection. 
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Assista.nt  Secretary  of  the  Army  (Gvil  Works).  6.  The  Corps,  FHWA,  EPA  and  other 

Federal  agencies  will  work  to  establish 
wetlands  mitigation  banks  for  Federal  and 
state  highway  projects. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

National  Highway  Traffic  Safety 
Administration 

23  CFR  Parts  659  and  1260 

[Docket  No.  93-6] 

RIN  2125-0027 

Certificstion  of  Speed  Limit 
Enforcement;  Revision  of  Procedures 

AGENCY:  Federal  Highway 
Administration  (FHWA)  and  National 
Highway  Traffic  Safety  Administration 
(NHTSA),  Department  of 
Transportation. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to 
replace  the  National  Maximum  Speed 
Limit  procedures  contained  in  23  CFR 
part  659  with  new  procedures  as 
required  by  section  1029  of  Public  Law 
102-240,  the  "Intermodal  Surface 
Transportation  Efficiency  Act  of  1991.” 

It  proposes  that  the  speed  limit 
compliance  formula,  the  speed 
monitoring  plan,  and  the  penalty  for 
non-compliance  be  modified  in 
accordance  with  the  requirements  of 
this  new  legislation. 

DATES:  Comments  must  be  received  on 
or  before  February  3, 1993. 

ADDRESSES:  Comments  should  refer  to 
the  docket  number  set  forth  above  and 
be  submitted  (preferably  in  10  copies)  to 
Docket  92-x,  HCC-10,  Federal  Highway 
Administration,  room  4232,  400  ' 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Docket  hours  are  from  8:30  aon. 
to  3:30  p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  In 
FHWA,  Henry  Sandhusen,  Office  of 
Highway  Safety,  Traffic  Control 
Division,  202-366-2218.  In  NHTSA.  J. 
Midiael  Meehan,  Chief,  Policy  Traffic 
Services  Division,  202-366-4295. 

SUPPLEMENTARY  INFORMATION: 
Background- 

The  55  mph  national  maximum  speed 
limit  (NMSL)  was  first  instituted  in 
1974  as  a  temporary  conservation 
measure  in  response  to  the  oil  embargo 
imposed  by  certain  oil-producing 
nations.  Because  of  the  reduction  in 
traffic  fatalities  that  accompanied  the 
institution  of  the  speed  limit,  it  was 
made  permanent  in  1975.  The  States 
were  required  to  post  55  mph  as  their 
maximum  speed  limit,  and  to  certify 
aiuiually  that  they  were  enforcing  the  55 
mph  limit,  as  a  prerequisite  for  approval 
of  Federal-aid  highway  projects. 


In  1978,  Congress  amended  the  law  to 
require  that,  in  addition  to  posting  and 
enforcing  the  speed  limit,  the  States 
would  have  to  achieve  specific  levels  of 
compliance  by  their  motorists  or  risk  a 
reduction  of  up  to  ten  percent  in  certain 
Federal-aid  highway  construction 
apportionments.  The  compliance  level, 
originally  enacted  as  a  series  of  steps  up 
to  a  final  level  of  70  percent,  was 
reduced  by  a  1982  amendment  to  a  level 
of  50  percent.  The  State  certifications  of 
compliance  were  submitted  along  with 
supporting  data  collected  by  State 
operated  speed  monitoring  programs. 
Pursuant  to  regulations  published  in  23 
CFR  part  659,  FHWA  and  NHTSA  have 
shared  responsibility  for  the 
enforcement  of  the  natimial  maximum 
speed  limit  since  1980. 

In  April  1987,  Congress  passed 
legislation  which  allowed  States  to  post 
65  mph  maximum  speed  limits  on  rural 
Interstate  highways.  In  December  1987, 
the  President  approved  legislation 
enacting  a  limited  demonstration 
program,  which  allowed  the  posting  of 
speed  limits  as  high  as  65  mph  on 
certain  rural  non-Interstate  highwajrs 
through  the  Mid  of  FY  1991. 

The  Intermodal  Surface 
Transportaticm  Efficiency  Act  of  1991 
(ISTEA)  made  the  demonstration 
program  permanent,  and  allowed  other 
rural  non-Interstate  highways  that  were 
not  a  part  of  the  demonstration  program 
to  be  posted  at  the  65  mph  qpeed  limit, 
provided  they  met  the  criteria 
applicable  to  the  highways  in  the 
demonstration  program. 

ISTEA  also  required  the  Secretary  of 
TranspMtation  to  publish  a  rule  to 
establish  speed  limit  compliance 
requirements  on  65  mph  roads,  in 
addition  to  55  mph  roads,  and  to 
include  a  formula  for  determining 
compliance  by  the  States  with  such 
requirements.  The  statute  requires  that 
the  formula  assign  greater  weight  for 
violations  of  the  applicable  speed  limits 
in  pn^rtion  to  the  amount  by  which 
the  speed  of  the  motor  vehicle  exceeds 
the  speed  limit.  The  formula  must  also 
difierentiate  among  the  types  of  road  on 
which  the  violations  occur.  In 
developing  this  formula,  the  Secretary 
has  been  directed  to  consider  factors 
relating  to  the  enforcement  effects  made 
by  the  States,  data  concerning  fatalities 
and  serious  injuries  occiuring  on  roads 

[>osted  at  the  national  maximum  speed 
imits  (NMSL),  and  any  otbrnr  factors 
relating  to  speed  limit  enforcemMat  and 
speed-related  highway  safety  trends 
which  the  Secretary  determines 
appropriate. 

The  ISTEA  also  requires  the  Secretary 
to  consider — 


(1)  The  variability  of  speedometer 
readies; 

(2)  llie  speeds  of  all  vehicles  or  a 
representative  sample  of  all  vehicles; 

(3)  The  number  of  speeding  citations, 
travel  speeds  and  the  posted  speed  limit 
for  NMSL  highways;  and, 

(4)  The  design  characteristics  for  the 
NMSL  highways. 

In  addition,  the  ISTEA  mandates  that: 

(1)  The  data  shall  be  collected  from 
uniform  monitoring  programs;  and, 

(2)  The  data  shall  be  obtained  fi'om 
devices  and  equipment  placed  at 
locations  on  NMSL  highways  on  a 
scientifically  random  basis  which  takes 
into  account  the  relative  risk  of  motor 
vehicle  accidents  occurring  considering 
the  classes  of  highways  and  the  speeds 
being  attained  on  such  highways. 

Proposed  Changes 

The  proposed  rule  would  retain  the 
format  of  the  current  rule,  but  modify  it 
to  reflect  the  changes  mandated  by 
ISTEA  in  the  compliance  formula,  an 
increase  in  sample  size  required  for 
reliability  and  a  change  in  the  sanctions 
for  noncompliance. 

Discussion  of  Proposed  Compliance 
Formula 

Two  methods  to  determine  States’ 
compliance  with  the  national  maximum 
speed  limit  were  examined.  The  first  is 
a  method  that  would  compare  an 
individual  State’s  compliance  only  to 
itself.  Under  this  proposal,  compliance 
would  be  determined  by  comparing  a 
State’s  compliance  “score”  with  a 
baseline  score  determined  for  the  State 
based  upon  a  suitable  data  collection 
period,  rather  than  measuring  the  State  s 
score  against  a  single  national 
performance  standard.  However,  all 
States  would  determine  their 
compliance  score  using  the  same 
formula. 

The  second  alternative  is  the 
development  of  a  national  compliance 
score.  The  former  NMSL  criterion, 
established  in  1982,  provided  that  a 
State  would  have  to  certify  that  it  met 
a  national  performance  standard  by 
having  at  least  50  percent  of  its 
motorists  on  55  mph  roads  travelling  at 
or  below  55  mph.  The  adoption  of  a 
national  compliance  score  would 
continue  this  concept  of  a  national 
compliance  standard  while 
incorporating  the  elements  of  ISTEA 
into  the  proposed  formula. 

State-by-State  Individual  Score 
Alternative 

This  method  would  select  the  first 
fiscal  year  following  publication  of  the 
final  rule  as  the  initial  baseline  year  for 
data  collection.  Data  would  be  collected 
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in  the  identical  manner  for  the  next  two 
fiscal  years.  The  data  for  the  three  years 
would  then  be  averaged  to  obtain  the 
baseUne.  This  computation  of  three 
years  of  data  would  determine  the  final 
baseline  score  each  State  could  not 
exceed  to  maintain  compUance. 

To  remain  in  compliance  during  the 
second  year,  States  would  be  allowed  to 
exceed  the  first  year  score  by  not  more 
than  10  percent  to  account  for  disasters, 
economic  anomalies,  statistical 
variability,  weather  conditions,  and 
other  imforeseen  circumstances  that 
may  not  be  reflected  in  one  year’s  data. 
In  year  three.  States  would  be  allowed 
to  exceed  the  average  of  the  actual 
reported  score  of  the  years  one  and  two 
by  not  more  than  10  percent. 

However,  in  the  computation  of  the 
final  baseUne  score,  a  State  would  be 
required  to  use  the  actxial  scores  horn 
years  one,  two  and  three.  The  basic 
formula,  which  is  also  used  in  the  single 
national  compliance  score,  would 
compute  the  score  as  the  sum  of 
multiple  components,  one  for  each 
highway  type  in  question  (55  mph 
fieeways,  65  mph  freeways  and  55  mph 
nonfieeways).  E^ch  of  the  three  highway 
components  consists  of  three  parts,  one 
for  each  certification  level:  percentage 
exceeding  60  mph,  65  mph  and  70  mph 
on  55  mph  posted  highways,  and 
percentage  exceeding  70  mph,  75  mph 
and  80  mph  on  65  mph  posted 
highways;  i.e.,  5  mph  over  the  posted 
speed  hmit,  10  mpn  over  the  posted 
speed  limit  and  15  mph  over  the  posted 
speed  limit.  (The  rationale  for  these 
levels  is  discussed  at  greater  length  in 
the  following  section.) 

Additionally,  the  score  would  have  a 
“floor”  to  assist  those  States  who  are 
currently  well  within  compliance  to 
remain  in  compliance,  and  a  “ceiling” 
to  give  a  State  having  a  very  high  score 
some  incentive  to  improve,  not  to  just 
maintain  its  high  score. 

Although  this  method  might  achieve 
the  purposes  of  ISTEA,  it  is  extremely 
complex  in  computation  as  well  as 
application.  Hie  data  collection  would 
require  three  years  of  data  to  determine 
the  baseline  score  and  each  State  would 
have  an  individual  score  which  would 
vary  widely  from  State  to  State.  Further 
examination  revealed  that  this  method 
would  not  only  be  extremely 
complicated,  but  would  be  perceived  to 
be  unfair  because  of  the  wide  diversity 
of  scoring  permitted  among  the  States. 
The  agencies  have  therefore  tentatively 
rejected  it  in  favor  of  a  more  uniform 
national  performance  standard. 
Comments  are  nonetheless  invited  as  to 
any  revisions  that  might  make  this 
method  more  accepUfole. 


National  Compliance  Formula 

The  second  alternative  compliance 
formula  would  establish  a  national 
compliance  score  against  which  each 
State  would  be  measured.  The  proposed 
compliance  formula  would  assign 
greater  weight  to  higher  speed  violations 
and  would  account  for  fatality  risk  and 
crash  severity.  It  would  require  States  to 
monitor  traffic  speeds  at  incremental 
levels  on  each  of  the  three  diffeient 
highway  categories:  Freeways  posted  at 
55  mph,  freeways  posted  at  65  mph,  and 
non-freeways  posted  at  55  mph. 

Federal  law  permits  the  posting  of 
speed  limits  lower  than  65  mph  on 
certain  rural  highways.  To  account  for 
this  in  the  proposed  compliance 
formula,  the  speed  limits  that  are  higher 
than  55  mph  but  lower  than  65  mph 
would  be  reported  as  65  mph  NMSL 
roads  for  the  purposes  of  speed 
mcmitoring,  data  collection  and 
compliance  computation.  Since  there 
are  so  few  miles  posted  in  this  range, 
the  Department  has  determined  that 
having  to  report  additional  speed  limits 
would  impose  an  undue  burden  on  the 
States.  Such  additional  reporting  would 
also  overly  compUcate  the  compliance 
formula  and  the  monitoring  plan. 

For  compliance  piuposes,  speeds 
would  be  measinred  at  5, 10  and  15  mph 
over  the  55  mph  and  65  mph  speed 
limits.  To  provide  for  statistical 
reporting  and  computational 
adjustments,  two  additional  increments, 
one  at  the  posted  speed  and  the  other  at 
20  mph  over  the  posted  speed  limit 
respectively,  would  also  be  collected 
end  reported 

The  rationale  to  begin  measuring 
speeds  at  5  miles  over  the  posted  speed 
limit  is  based  on  several  customs  and 
practices  generally  accepted  by  the  law 
enforcement  community  and  motorists. 
As  a  gmeral  practice,  police  agencies  do 
not  apply  the  strict  letter  of  the  law  to 
enforcement  of  minor  speed  infractions 
in  any  speed  limit  zone.  It  is  unusual  for 
motorists  to  be  stopped  or  even  warned 
if  their  speed  is  within  five  miles  of  the 
posted  speed  hmit.  In  rare  instances 
when  enforcement  acticHi  is  taken  for 
minor  infiactions,  traffic  courts 
generally  do  not  reinforce  the  action  by 
impo^g  sanctions.  In  essence,  traffic 
courts  expect  application  of  reasonable 
judgment  by  police  when  enforcing 
traffic  laws. 

In  speed  ranges  of  5-9  miles  per  hour 
above  the  limit,  enforcement  action  is 
more  likely.  Violations  in  this  range 
may  be  processed  with  either  a  verbal  or 
written  warning,  or  by  issuance  of  a 
citation.  Generdly,  aU  violations 
exceeding  10  mph  over  the  maximum 


speed  limit  call  for  enforcement  action, 
usually  with  the  issuance  of  a  citation. 

In  recognition  of  those  enforcement 
practices  many  drivers  now  realize  the 
police  and  courts  tolerate  moderate 
excesses  of  the  55  and  65  mph  speed 
limits  before  applying  enforcement  and 
sanctions.  The  resulting  average  traffic 
speeds  have  slowly  increased  to  this 
perceived  tolerance  level. 

The  proposed  weighting  scheme 
would  encourage  law  enforcement 
agencies  to  focus  enforcement  efforts  on 
higher  speed  violations  on  all  categories 
of  highways.  These  efforts  should  assisit 
in  controlling  speed  variance,  whidi 
affects  safety,  and  futme  increases  in 
average  travel  speeds. 

In  sum,  three  speed  increments  (5 
mph.  10  mph  and  15  mph  over  the 
speed  limit)  account  for  the  practical 
factors  associated  with  speed 
enforcement  and  ISTEA  requirements 
including  generally  accept^  practices 
of  law  enforcement  and  courts,  effects  of 
speed  variance,  and  giving  greater 
weights  to  higher  speeds. 

Under  this  proposal,  compliance 
would  be  determined  based  on  a 
comparison  of  a  State’s  compliance 
■  “score”  with  a  national  compliance 
score.  Each  State  would  determine  its 
compliance  score  using  data  collected  in 
a  manner  consistent  with  the 
monitoring  plan  appended  to  the  rule. 
All  States  would  use  the  same  formula 
to  determine  compliance. 

The  compliance  formula  computes 
the  “score”  as  the  sum  of  nine 
components.  Each  of  the  three  highway 
categories  (freeways  posted  at  55  mph, 
freeways  posted  at  65  mph,  and 
nonfieeways  posted  at  55  mph)  has 
three  speed  levels  (percentam  exceeding 
60  mph,  65  mph,  and  70  mph  on  55 
posted  highways,  or  percentage 
exceeding  70  mph,  75  mph,  and  80  mph 
on  65  mph  posted  highways;  i.e.,  5  mph 
over  the  posted  speed  limit.  10  miles 
over  the  posted  speed  limit  and  IS  mph 
over  the  posted  speed  Umit). 

In  addition,  each  component  is 
weighted  by  a  constant  comprised  of 
two  factors:  The  relative  risk  of  fatality 
per  100  million  vehicle  miles  traveled 
on  each  highway  category  and  a 
measure  of  crash  severity. 

The  total  urban  fieeway  fatality  rate 
(0.89)  is  used  as  the  base  fiv  computing 
relative  risk.  The  relative  fiitality  risk  on 
rural  Interstates  is  computed  to  M  1.28 
which  is  the  rural  Interstate  fatality  rate 
divided  by  the  total  urban  fieeway 
fatality  rate  (1.14/0.89).  Similarly,  using 
the  total  (2.23)  fatality  rate  for  other  55 
mph  roads  (both  arterials  and  collectors) 
and  calculating  the  ratio  to  total  luban 
freeways  (both  Interstate  and  non- 
Interstate  10.89})  yields  2.52  (2.23/0.89). 
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Thus,  the  relative  risk  of  a  fatality  while  Similarly,  the  relative  risk  of  a  fatality 
driving  on  a  rural  fireeway  posted  at  65  while  driving  on  a  55  mph  nonfireeway 
mph  is  1.28  times  the  risk  while  driving  road  is  2.52  times  as  great  as  when 
on  an  urban  freeway  posted  at  55  mph.  driving  on  a  55  mph  urban  freeway. 


The  fatality  rates  and  relative  fatality 
risk,  as  explained  above,  are: 


Table  1.— FATALmr  Rate  and  Relative  Fatality  Risk  by  Highway  Type 


Fatality  rate  1990  fatal  accktont  re¬ 
porting  system  (FARS) 


Relative  fa¬ 
tality  risk 


Freeway  Type . . 

Meratate - 

Non-lnlaratate _ 

Total . . 

Other  55  mph  Roads . 

Atledals . 

CoNectors . . 


Second,  to  account  for  crash  severity, 
1989-1991  National  Accident  Sampling 
Survey  (NASS)  files  at  NHTSA  were 
examined  to  determine  the  relationship 
between  the  change  in  velocity  during  a 
crash  (a  standard  measure  of  crash 
severity,  usually  referred  to  as  "Delta 
V’’)  and  the  posted  speed  limit  Table  2 
present  these  data  for  average  Delta  V. 
Delta  V  is  related  to  the  square  of  the 
posted  s|}eed  limit.  The  resultant  curve 
has  an  r^  of  .81.  The  formula  is: 

Predicted  Delta  V*0.00144x*-f10.62838 
where  x=posted  speed  limit. 

Predicted  Delta  V  from  the  formula  is 
also  presented  in  the  table. 


Table  2.— Average  and  Predicted 
Delta  V 

(NASS  data  1989,  1990, 1991) 


Posted  speed  Umlt 

25 . . . -  11.9266 

30  . . 12.0421 

35 _ 12.3215 

40 _ 12.1859 

45 . 13.8243 

50  .  15.1972 

55  _ _ 13.3791 

60 . . 

65  _ _  17.3789 


PredMed 
Delta  V 


table,  representing  the  relative  crash 
severity  for  vehicles  exceeding  the 
posted  speed  limit  by  5  mph.  10  mph 
and  15  mph. 

Table  3.— Multipuers  With  Delta  V 

I  MPH  over  speed  Nmn 


Dividing  the  predicted  Delta  V  for  5, 
10  and  15  mph  over  the  speed  limit  by 
the  Delta  V  for  a  baseline  speed  limit  (55 
mph  or  65  mph)  yields  the  following 


Speed  limit 

5 

10 

15 

55 . 

1.055 

1.115 

1.180 

65 . 

1.058 

1.121 

1.187 

The  two  factors  (relative  fatality  risk 
and  relative  crash  severity)  are 
combined  for  use  in  the  final  formula. 
The  first  factor,  freeways  at  55  mph,  is 
the  baseline  (1.00)  freeways  at  65  mph 
have  a  multiplier  of  1.28  and  55  mph 
nonfreeways  have  a  multiplier  of  2.52. 

Table  4  provides  the  resultant  factors. 


Hwy  Caleg 


55  FRW . . 

65  FRW _ 

55  NFR . . 


Table  4.— Resultant  Factors 


5  MPH  over  speed  Hrnil 

10  MPH  over  speed  limit 

15  MPH  over  speed  Rmlt 

Reimiy 

Ret  Delta 

Comb'd  ! 

!  Relittty 

Rel  Delta 

Comb'd 

Relfttty 

Rel  Delta 

Comb'd 

risk 

V 

factor 

risk 

V 

factor 

risk 

V 

factor 

1.000 

1.055 

1.055 

1.000 

1.115 

1.115 

1.000 

1.180 

1.180 

1.280 

1.058 

1.354 

1.280 

1.121 

1.434 

1.280 

1.187 

1.520 

2.520 

1.055 

2.659 

2.520 

1.115 

2.811 

2.520 

1.180 

2.974 

Inserting  the  resultant  constants  the 
following: 

Compliance  score  s 

1.055  X  (percentage  >60  on  55  mph 
freeways) 

+ 1.115  X  (percentage  >65  on  55  mph 
freeways) 

■¥  1.180  A  (percentage  >70  on  55  mph 
freeways) 

*  1.354  A  (percentage  >70  on  65  mph 
freeways) 

*  1.434  A  (TOrcentage  >75  on  65  mph 
freeways) 

*  1.520  X  (percentage  >80  on  65  mph 
freeways) 

4  2.659  A  (percentage  >60  on  55  mph 
nonfreeways)  * 


4  2.811  X  (percentage  >65  on  55  mph 
nonfreeways) 

4  2.974  X  (percentage  >70  on  55  mph 
nonfreeways). 

The  percentage  of  vehicles  exceeding 
a  speed  is  expressed  in  percentage  form. 
For  example,  48.5%  is  expressed  in  the 
formula  as  48.5,  non  0.485.  The 
multipliers  of  each  of  the  nine 
components  are  indicative  of  the 
relative  risks  of  fatality  and  crash 
severity  on  the  three  highway  categories 
at  each  of  the  three  certification  sp^ 
levels. 

When  compliance  is  computed  based 
on  more  than  a  single  highway  category. 


there  is  a  possibility  of  trade-ofi.  That  is, 
compliance  can  improve  on  certain 
roads  and  decline  on  others.  The 
proposed  formulation  weighs  more 
dangerous  roads  and  higher  speeds 
more  heavily.  Poor  spe^  compliance  on 
these  roads  will  have  a  grater  influence 
on  a  State’s  score. 

Calculation  of  the  National  Compliance 
Scores 

As  part  of  the  process  for  certifying 
compliance  with  the  55  mph  NMSL, 
States  are  required  to  provide  quarterly 
travel  speed  data  to  FHWA  for  all  roads 
posted  at  55  mph.  Information  currently 
provided  by  States  as  part  of  the 
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certification  process  includes  median 
speed,  average  or  mean  speed.  85th 
percentile  travel  speed,  and  the  vehicle 
miles  traveled  (VMT)  for  each  type  of 
road  posted  at  55  mph.  Historically, 
traffic  studies  have  concluded  that 
travel  speeds  follow  an  approximately 
normal,  bell-shaped  curve.  Using  this 
assumption,  highway  engineers  can 
estimate  the  travel  speed  distribution 
from  the  average  or  mean  speed  and  the 
85th  percentile  speed.  For  a  normal 
distribution,  one  standard  deviation 
away  from  the  mean  contains 
approximately  34  percent  on  one  side  of 
the  distribution.  With  this  information, 
it  is  possible  to  estimate  the  standard 
deviation  as  the  difference  between  the 
average  speed  and  the  85lh  percentile 
travel  speed  (this  difference  contains  35 
percent  of  the  distribution). 

Using  the  FY  1990  data  provided  by 
the  States,  unweighted  national  average 
speeds  and  national  standard  deviations 
were  calculated  for  each  of  three 
highway  categories;  55  mph  freeways, 

65  mph  freeways  and  55  mph 
nonfreeways.  That  is,  for  each  highway 
category,  each  State  providing  data  was 
counted  exactly  once,  without 
weighting  the  State  observations  for  the 
number  of  registered  vehicles,  vehicle 
miles  traveled,  etc.  Data  for  both  55  mph 
freeways  and  55  mph  nonfreeways  were 
provided  by  forty-nine  States  (one  State 
has  only  55  mph  freeways  and  another 
State  has  only  55  mph  ncmfreeways  and 
60  mph  freeways);  eighteen  States 
provided  information  on  65  mph 
freeways. 

From  the  average  speed,  the  standard 
deviation  and  the  statistical  properties 
of  the  normal  distribution,  it  was 
possible  to  develop  a  normal,  bell¬ 
shaped  distribution  for  each  of  the  three 
highway  types.  Using  these  three 
derived  national  normal  distributions 
and  a  table  of  areas  under  the  standard 
normal  distribution,  the  estimated 
percentages  of  vehicles  exceeding  the 
posted  speed  limits  by  5  mph,  10  mph. 
and  15  mph  were  determined  for  each 
of  the  three  highway  categories. 

The  results  were; 


PERCENTAGE  EXCEEDING  THE  POSTED 

Speed  Limit 


NMSL  road 
category 

5  mph 

10  mph 

IS  mph 

55  mpti  free- 

ways . 

65  mph  free- 

43 

19 

5 

ways . 

55  mph 

19 

5 

1 

rx>nfreeways 

27 

9 

2 

Thus,  it  is  estimated  that  an  average 
43  percent  of  the  vehicles  exceeded  60 


mph  on  55  mph  freeways,  19  percent 
exceeded  65  mph  on  55  mph  freeways, 
and  5  percent  exceeded  70  mph  on  55 
mph  freeways. 

These  estimates  are  proposed  for  use 
in  determining  the  national  performance 
standard  for  speed  compliance.  There 
are  four  categories  of  States; 

(1)  Those  with  all  three  highway 
types; 

(2)  Those  with  55  mph  freeways  and 
55  mph  nonfreeways; 

(3)  Those  with  only  55  mph 
nonfreeways  and  60  mph  firwways. 

(4)  Those  with  only  55  mph  frwways; 
and. 

Substituting  these  percentages  into 
the  compliance  formula  yields  the 
following  maximum  scores,  one  for  each 
of  the  four  categories  of  States.  The 
scores  have  been  rounded  up  to  the  next 
whole  number. 

Maximum  Allowable  Compliance  Scores 


States  with  all  highway  categories .  210 

States  with  55  mph  freeways  and  55 

mph  nonfreeways  . . . .  176 

States  with  only  55  mph  nonfreeways 

and  60  mph  freeways  .  138 

States  with  only  55  mph  freeways .  73 


Since  the  compliance  formula  is  the 
sum  of  either  nine,  six,  or  three 
percentages  (depending  upon  the 
presence  of  specific  highway  categories 
in  each  State)  it  is  not  necessary  to  be 
below  the  percentage  exceeding  each 
individual  speed  increment,  but  rather 
to  be  in  compliance  with  the  overall 
score.  Thus,  a  State  may  exceed  one  or 
more  of  these  individual  percentages 
and  still  remain  below  the  maximum 
score  (in  compliance)  by  having  a  lower 
percentage  exceeding  other  speed 
intervals  on  the  available  highway 
categories. 

The  national  performance  score  was 
established  without  using  any  of  the 
previously  allowed  adjustments  to  the 
reported  data,  which  included 
speedometer  error,  statistical  error  and 
speed  monitoring  equipment  error. 
However,  when  a  State  certifies 
compliance,  the  data  may  be  adjusted  to 
take  into  account  potential  error 
sources.  The  current  rule  at  23  CFR 
659.15  governing  compliance  with  the 
55  mph  NMSL  specifies  the  following 
areas;  speedometer  variability,  sampling 
variability,  and  equipment  error.  If  three 
separate  adjustments  were  used,  they 
would  be  applied  to  each  of  the  nine, 
six.  or  three  individual  percentages 
exceeding,  for  a  total  of  27  possible 
adjustments.  Instead  of  applying  a 
maximum  of  27  adjustments,  this  rule 
proposes  a  single  adjustment. 

The  proposal  is  to  use  only  the  single 
adjustment  which  represents  the 
average  percentage  in  two  consecutive  5 


mph  intervals.  Thus,  the  single 
adjustment  requires  far  fewer 
calculations  overall  (only  one 
calculation  for  each  percentage 
exceeding  rather  than  three 
calculations).  In  addition,  for  the  FY 
1991  compliance  certification,  44  States 
used  the  single  adjustment,  while  only 
six  States  elected  to  use  the  individual 
adjustments  for  speedometer  variability, 
sampling  error  and  equipment  error. 

For  example,  if  45  percent  of  the 
vehicles  were  observed  to  be  exceeding 
60  mph  on  a  55  mph  freeway  and  35 
percoit  were  observed  to  be  exceeding 
65  mph,  the  single  adjustment  takas  the 
average  of  the  two  estimates,  yielding  an 
adjusted  40  percent  of  the  vehicles 
exceeding  60  mph.  Hie  adjustments  are 
applied  to  each  individual  estimate  of 
the  percent  exceeding  a  speed 
increment  BEFORE  being  substituted 
into  the  compliance  formula  to 
determine  the  overall  score. 

Plan  for  the  Collection  of  Monitoring 
Data 

The  monitoring  of  speeds  remains  a 
requirement  for  the  States,  and  the 
proposed  rule  would  require  the  States 
to  continue  to  monitor  speeds  on 
national  maximum  speed  limit  roads. 
Each  State  would  continue  to  certify  to 
the  Secretary  of  Transportation  before 
January  1  of  each  year  that  it  is 
enforcing  the  national  maximum  speed 
limits  on  all  public  highways  in 
accordance  with  the  criteria  set  forth  in 
this  rule.  The  certification  shall  be 
supported  by  information  on  activities 
and  results  achieved  during  tlie  12- 
month  period  ending  on  September  30 
preceding  the  January  1  date  by  which 
certification  is  required. 

Starling  in  FY  1994,  the  States  would 
be  requir^  to  revise  their  data 
collection  procedures  to  conform  to  the 
new  requirements.  If  the  data  a  State 
collects  under  the  new  procedures 
shows  that  it  is  not  in  compliance,  the 
State  will  be  subject  to  a  transfer  of 
funds  penalty  for  non-compliance  in 
accordance  with  the  requirements  of  the 
new  rule. 

It  is  proposed  that  each  State  develop 
a  speed  monitoring  plan  in  accordance 
with  the  Speed  Monitoring  Program 
Procedural  Manual,  which  is  found  in 
the  Appendix  to  this  rule.  The  speed 
monitoring  plan  is  intended  to  provide 
reliable  data  to  be  included  in  a  State’s 
annual  certification  of  NMSL 
enforcement. 

Monitoring  stations  will  be  randomly 
selected  from  road  segments  in  three 
highway  categories;  55  mph  fi^eways, 

65  mph  fiaeways  (including  freeways 
with  speed  limits  that  are  higher  than  55 
mph  but  lower  than  65  mph),  and  55 


190 


Federal  Register  /  Vol.  58,  No.  1  /  Monday,  January  4,  1993  /  Proposed  Rules 


mph  nonfreeways.  The  number  of 
monitoring  stations  required  in  each 
State  will  be  a  function  of  the  number 
of  different  highway  categories  in  the 
State,  the  variability  in  the  number  of 
vehicles  using  each  highway  category, 
and  the  num^r  of  vehicles  exceeding 
the  speed  limit  in  each  of  three  different 
speed  levels  (for  highways  posted  at  55 
mph  the  percent  exceeding  60  mph,  65 
mph  and  70  mph;  for  freeways  posted 
at  65  mph  the  percent  exceeding  70 
mph,  75  mph  and  80  mph).  Four  times 
a  year,  once  in  each  quarter,  monitoring 
will  occur  at  each  monitoring  station  for 
a  continuous  24-hour  period. 

A  count  of  all  vehicles  and  the  speed 
of  all  vehicles  in  each  24-hour 
monitoring  period  must  be  recorded  at 
each  monitoring  station.  The  speed  data 
from  the  monitoring  sessions  will  be 
summarized  by  each  State  by  highway 
category.  A  State  will  then  use  the  data 
summarized  by  highway  category  to 
calculate  its  compliance  score. 

The  details  on  sampling,  site 
selection,  data  collection,  data  analysis, 
and  data  submission  can  be  found  in  the 
Speed  Monitoring  Program  Procedural 
Manual. 

Since  FY  1994  would  be  the  first  year 
for  speed  monitoring,  it  would  be 
advantageous  to  the  States  to  initiate  the 
selection  and  implementation  of 
monitoring  sites  as  soon  as  possible  to 
ensure  that  data  collection  can 
commence  on  October  1, 1993.  The 
FHWA  division  oflices  will  work  with 
the  States  in  developing  their 
monitoring  plans,  selecting  sites,  and 
approving  deviations  horn  the 
recommended  procedures  set  forth  in 
this  NPRM. 

Sanctions  for  Noncompliance 

Statutory  moratoria  on  sanctions 
against  a  State  for  non-compliance  with 
the  requirements  of  23  CFR  part  659 
have  been  in  eHect  since  fiscal  year  FY 
1986.  There  was  no  direction  given  in 
ISTEA  regarding  a  moratorium  beyond 
FY  1991.  However,  Congress  required 
the  Secretary  of  Transportation  to 
develop  a  rule  which  makes  it 
unnecessary  to  sanction  for  non- 
compliance  until  the  rule  becomes 
effective.  Therefore,  the  effect  of  the 
proposed  rule  would  be  to  continue  the 
moratorium  on  sanctions  for  FY  1992 
and  FY  1993. 

Section  1029(c)(1)(A)  of  ISTEA 
provides  '••  •  •  for  the  transfer  of 
apportionments  under  section  104(b)  of 
title  23,  United  States  Code  (other  than 
paragraph  (5)),  if  a  State  fails  to  enforce 
speed  limits  in  accordance  with  this 
section,  (and  the  rulemaking  authorized 
by  section  1029).’’  However,  the 
legislation  does  not  specify  the  amount 


of  the  apportionments  to  be  transferred 
or  designate  the  program  area  to  which 
the  apportionments  would  be 
transferred.  The  House  bill  had  stated 
that  the  amount  to  be  transferred  would 
range  horn  one  to  hve  percent  of  the 
designated  apportionments  for  the  Brst 
year  of  non-compliance  and  from  two  to 
ten  percent  for  two  or  more  consecutive 
years  of  non-compliance.  The  amounts 
were  to  be  transferred  to  the  highway 
safety  grant  programs  of  section  402  of 
title  23.  The  Senate  bill  did  not  provide 
for  a  transfer  of  apportionments. 

In  reviewing  the  ranges  of  the  House 
bill  for  the  purpose  of  proposing  a 
reasonable  amount  to  be  utilized  by  a 
non-complying  State,  the  Department 
determined  that  one  and  one-half 
percent  of  the  designated  apportionment 
for  each  State  approximated  the  total 
amount  of  its  402  program.  This  amount 
was  selected  as  the  appropriate  penalty 
because  it  represents  a  significant 
penalty  and  encourages  the  States  to 
stay  in  compliance.  A  lesser  amount 
may  not  have  that  effect.  A  greater 
amount,  exceeding  the  total  section  402 
apportionments,  would  overburden  a 
State’s  highway  safety  planning  process 
and  ability  to  expend  the  funds  as 
intended. 

In  adopting  the  House’s  transfer 
fjenalty  without  the  House  language 
pertaining  to  amounts,  the  conferees 
included  the  following  statement  on 
page  328  of  the  report  accompanying  the 
conference  bill: 

The  Conference  Substitute  applies 
that  same  reprogramming  provision  and 
Secretarial  discretion  with  regard  to  the 
percentage  transferred  as  in  the  House 
bill. 

Consistent  with  this  guidance,  the 
agency  proposes  the  following  sanction 
provisions  for  a  State  having  a 
compliance  score  exceeding  the  national 
compliance  score: 

1.  One  and  one-half  percent  of  the 
funds  apportioned  to  the  State  for 
Federal-aid  highways  and  highway 
safely  construction  programs  under 
section  104(b)  of  title  23,  United  States 
Code  (other  than  paragraph  (5))  would 
be  transferred  to  the  State’s 
apportionment  under  23  U.S.C.  402  for 
the  fiscal  year,  not  to  exceed  the  total 
section  402  apportionment  for  that  year. 

2.  The  funas  reapportioned  to  section 
402  Highway  Safety  Grant  Programs 
would  be  used  for  section  402  highway 
safety  programs  with  an  emphasis  on 
speed  enforcement. 

Credits  in  Mitigation  of  Noncompliance 

Section  1029(c)(2)  of  ISTEA  included 
the  following  statement: 

In  developing  the  compliance  formula 
*  *  *  the  Secretary  shall  consider  factors 


relating  to  the  enforcement  efforts  made  by 
the  States  and  data  concerning  fatalities  and 
serious  injuries  occurring  on  (NMSL)  roads 
*  *  *  and  any  other  factors  relating  to  speed 
limit  enforcement  and  speed-related  highway 
safety  trends  which  the  Secretary  determines 
appropriate. 

The  IDepartment  examined  a  number 
of  factors  to  recognize  State  efforts  to 
reduce  speed  related  crashes  and  to 
weigh  highway  safety  trends. 
Considerations  were  based  upon  the 
relationship  to  speed  enforcement  and 
whether  or  not  the  specific  item  could 
be  quantised  and  measured.  The  only 
factor  considered  to  be  appropriate  for 
the  proposed  rule  is  whether  a  State  has 
a  fatality  rate  below  the  national 
average. 

The  primary  goal  of  highway  safety  is 
to  reduce  the  number  of  deaths  and 
injuries  occurring  on  our  nation’s 
highways.  The  Department  has 
historically  used  the  national  fatality 
rate  to  gauge  the  success  of  highway 
safety  programs.  The  fatality  rate  is  an 
indicator  of  the  success  of  a  State’s 
overall  highway  safety  program,  and 
thus  reflects  a  number  of  specific  safety 
efforts  within  a  State.  In  order  to 
provide  for  meaningful  consideration  of 
a  State’s  fatality  rate  in  accordance  with 
the  statutory  requirement,  the  rule 
proposes  a  penalty  reduction  for  States 
that  exceed  the  national  compliance 
score  but  have  a  low  fatality  rate.  As 
discussed  below,  a  State  fatality  rate, 
rounded  to  the  nearest  tenth,  of  at  least 
twenty  percent  below  the  national 
fatality  rate  would  result  in  a  reduction 
in  the  amount  of  the  apportionment 
being  transferred. 

A  number  of  other  specific  factors, 
listed  below,  were  considered  and 
rejected  for  inclusion  in  the  proposed 
rule.  In  each  instance,  there  was  no  way 
to  quantify  the  results  of  a  specific 
activity  or  the  particular  factor  was 
covered  by  other  sections  of  the  ISTEA. 
Those  factors  were; 

•  Public  information  and  education 
campaigns  that  are  speed  enforcement 
related; 

•  Use  of  innovative  technology  such 
as  photo-radar,  laser  speed  measuring 
devices,  drone  radar,  electronic  speed 
display  and  signing,  variable  speed 
limits; 

•  Increased  use  of  physical  speed 
control  techniques,  such  as  speed 
bumps,  and  rumble  strips;  and  psycho- 
perceptual  techniques  such  as  pavement 
markings; 

•  Point  systems  for  speed  limit 
violations,  with  higher  speeds  receiving 
more  points  that  lead  to  the  suspension 
or  revocation  of  a  driver’s  license: 

•  Increases  in  the  number  of  speeding 
citations  issued  on  NMSL  highways; 
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•  Presence  of  a  Statewide  front  seat 
safety  belt  use  law; 

•  75  percent  safety  belt  usage  rate; 

•  Presence  of  0.08  BAG  law,  and. 

•  Presence  of  an  administrative  f>er  se 
law. 

Penalty  Reduction 

A  State  in  noncompliance  would  be 
eligible  to  have  its  penalty  reduced  by 
one-third  if  it  has  a  fatality  rate  at  least 
twenty  percent  below  the  national 
fatality  rate.  This  rate  is  determined 
using  fatality  data  contained  in 
NHTSA’s  Fatal  Accident  Reporting 
System  Annual  Report  and  vehicle 
miles  of  travel  data  reported  in  FHWA’s 
Annual  Highway  Statistics  publication. 
The  State’s  fatality  rate  would  be  based 
on  data  for  the  calendar  year  preceding 
the  Fiscal  year  of  noncompliance.  The 
previous  calendar  year  fatality  rate  is 
used  because  the  State  vehicle  miles  of 
travel  data  are  not  available  prior  to  the 
fiscal  year  in  which  the  transfer  of  funds 
occurs, 

A  State  having  a  fatality  rate  at  least 
twenty  percent  below  the  national 
fatality  rate  demonstrates  the  benefit  of 
a  balanced  highway  safety  program.  The 
Department  has  selected  this  level  of 
fatality  reduction  as  a  fair  and 
reasonable  measure  of  traffic  safety 
efforts.  Since  the  ultimate  purpose  of  all 
highway  safety  programs,  including 
speed  enforcement,  is  to  reduce  traffic 
fatalities,  injuries  and  crashes,  a  level  of 
twenty  percent  below  the  national 
fatality  rate  provides  meaningful 
evidence  of  such  efforts.  Further,  this 
measure  is  consistent  with  the 
objectives  of  ISTEA. 

The  Department  is  proposing  a 
penalty  reduction  of  one-third  to 
recognize  overall  highway  safety 
accomplishments  which  resulted  in 
reducing  fatalities.  Even  with  a 
reduction  of  one-third,  the  funds 
transfer  remains  a  significant  penalty. 
The  purpose  of  the  transfer  is  to  aid  a 
•State  to  return  to  compliance  by 
increasing  the  overall  level  of  traffic 
safety  programs.  Any  reduction  of  the 
penalty  shall  be  applied  in  the  fiscal 
year  in  which  the  transfer  penalty  is 
assessed. 

Although  the  Department  believes 
that  the  proposed  penalty  reduction 
level  of  one-third  and  the  proposed 
fatality  rate  level  of  twenty  percent 
below  the  national  rate  are  fair  and 
reasonable  levels,  comments  are 
nonetheless  invited  regarding  whether 
these  percentages  should  be  increased 
or  reduced. 

Notification  of  Noncompliance 

Under  the  crurent  regulation,  the 
States  are  afiorded  the  opportunity  to 


request  a  meeting  to  discuss  compliance 
status  and  the  amount  and  timing  of  any 
reduction  of  apportionments.  They  are 
allowed  to  request  a  hardship  deferral 
and/or  request  a  reduction  in  the 
amount  of  reduction  of  apportionments. 
However,  these  procedures  are 
unnecessary  under  the  proposed  rule. 

The  specific  amount  of  the 
apportionments  that  must  be  transferred 
is  set  forth  in  the  rule  and  therefore  no 
procedure  is  necessary  to  challenge  the 
results  of  compliance.  The  legislation 
does  not  provide  for  hardship 
considerations.  There  is  no  loss  of 
funds,  only  a  transfer  from  highway 
construction  to  highway  safety 
programs. 

Regulatory  Analyses  and  Notices 
Civil  Justice  Reform 

This  proposed  rule  would  not  have 
any  preemptive  or  retroactive  effect.  It 
imposes  no  requirements  on  the  States, 
but  rather  encourages  States  to  consider 
enacting  and  enforcing  legislation 
requiring  speed  limits  and  speed  limit 
enforcement  through  the  potential 
redesignation  of  Federal  highway 
construction  funds  to  safety  programs. 
Any  redesignation  of  funds  would  not 
take  place  until  FY  1996.  If  a  State  (1) 
submits  data  showing  that  its  highway 
speeds  are  below  a  certain  national 
level,  and  (2)  submits  a  certification 
from  the  Governor  reporting  that  the 
State  is  enforcinglhe  speed  limits  on 
public  highways  in  accordance  with  23 
U.S.C.  154,  then  it  shall  not  be  subject 
to  a  redesignation  of  funds.  The 
authorizing  legislation  for  the  proposed 
rule  does  not  establish  a  procedure  for 
judicial  review  of  final  rules 
promulgated  under  its  provisions.  There 
is  no  requirement  that  individuals 
submit  a  petition  for  reconsideration  or 
other  administrative  proceedings  before 
they  may  file  suit  in  court. 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

The  agencies  have  analyzed  the  effect 
of  this  proposed  action  and  determined 
that  it  is  not  “major”  within  the 
meaning  of  Executive  Order  12291. 
However,  because  of  the  public’s 
interest  in  the  55/65  MPH  speed  limit, 
it  is  considered  to  be  “significant” 
within  the  meaning  of  Department  of 
Transportation  regulatory  policies  and 
procedures.  The  agencies  have  prepared 
a  Preliminary  Regulatory  Evaluation 
(PRE)  for  this  proposal,  and  made  it 
available  in  the  public  docket.  A  copy 
of  the  PRE  may  be  obtained  by  writing 
to  the  pubic  docket  at  the  address 
referenced  above. 


The  PRE  discusses  the  benefits  of 
limiting  excessive  speed  in  general  and 
estimates  the  costs  of  new  speed 
monitoring  devices  to  be  $4.4  million. 
The  PRE  also  presents  estimated  FY 
1990  speed  compliance  data  and  finds 
that  at  least  three  States  (Connecticut, 
Massachusetts  and  Wyoming)  would 
have  likely  been  out  of  compliance  with 
the  proposed  maximum  allowable 
compliance  scores  had  they  been  in 
effect  in  FY  1990. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act,  the  agencies  have 
evaluated  the  effects  of  this  proposed 
action  on  small  entities.  Based  on  the 
evaluation,  we  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  PRE  concluded  that  there 
would  be  no  significant  impact  on  small 
businesses  since  the  portion  of  the 
highway  construction  funds  going  to 
noncompliant  States  would  not  hie  lost, 
but  only  transferred  to  highway  safety 
programs.  Accordingly,  the  preparation 
of  Regulatory  Flexibility  Analysis  is 
unnecessary. 

Paperwork  Reduction  Act 

The  requirement  relating  to  this 
proposal,  that  each  State  must  submit 
speed  data  and  related  certification 
information  necessary  to  calculate  its 
compliance  score,  is  considered  to  be  an 
information  collection  requirement,  as 
that  term  is  defined  by  the  Office  of 
Management  and  Budget  (OMB)  in  5 
CFR  part  1320.  Accordingly,  this 
information  collection  requirement  has 
been  previously  submitted  to  and 
approved  by  OMB,  pursuant  to  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501,  et  seq.).  The  former 
requirement  has  been  approved  through 
March  31, 1993,  and  has  been  assigned 
control  number  OMB  No.  2125-0027.  A 
request  for  a  revised  information 
collection  requirement  under  the 
proposed  rule  has  been  submitted  to 
OMB  for  approval  subject  to  the 
publication  of  a  final  rule. 

This  information  collection 
requirement  is  specified  in  the  Speed 
Monitoring  Program  Procedural  Manual 
located  in  the  appendix.  The  burden 
hours  for  quarterly  data  collection  and 
annual  certification  is  estimated  at 
93.024  hours  for  the  respondent  State 
Highway  Departments  on  an  annual 
basis.  The  average  response  time  for  this 
information  collection  is  364.8  hours. 
The  FHWA  will  use  this  information  to 
judge  the  effectiveness  of  each  State’s 
enforcement  program. 

The  monitoring  plan  proposed  is 
designed  so  the  States  collect  the 
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minimum  amount  of  speed  data  to 
reliably  measure  compliance.  The 
Department  believes  mat  the  proposed 
information  collection  reouirement, 
specifically  the  number  of  monitoring 
sites  and  the  Quarterly  monitoring 
sessions,  are  the  minimum  need^  to 
ensure  statistically  reliable  estimates  of 
annual  compliance. 

However,  comments  are  invited 
regarding  whether  the  amount  of  data 
collection  could  be  reduced  through 
statistical  means.  That  is,  could  fewer 
than  four  quarterly  observations  be 
conducted  and  still  ensure  the 
availability  of  reliable  unbiased 
estimates  of  annual  speed  limit 
compliance?  Could  this  be  achieved 
through  the  use  of  conducting 
observations  during  key  time  periods 
during  the  year  which  result  in  minimal 
information  less?  Is  it  possible  to 
identify  particular  times  during  the  year 
which  are  indicative  of  annual  travel 
speed  trends?  Can  statistical  models  be 
developed  that  use  the  information 
collected  during  these  key  time  periods 
to  estimate  annual  travel  speeds  and 
hence,  compliance,  based  on  a  reduced 
data  collection  effort? 

The  Department  requests  specific 
details  on  these  methods  and  an 
indication  of  specific  times  during  the 
year  when  such  predictive  information 
could  be  collected.  For  example, 
existing  surveys  of  energy  use  patterns 
and  agricultural  comme^ities  employ 
model-based  methods  of  data  collection 
and  estimation  that  rely  on 
measurements  conducted  during  key 
periods  of  the  year.  The  data  collected 
during  these  key  time  periods  are 
modeled  to  derive  annual  estimates 
without  having  to  conduct  surveys 
monthly  or  quarterly.  These  statistical 
models  are  based  on  relationships 
between  the  annual  estimates  and  data 
collected  during  key  time  periods. 

For  further  imormation  one  may 
contact  the  Information  Requirements 
Division,  M-34,  Office  of  the  Secretary 
of  Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590,  202-26&- 
4735.  Comments  on  the  proposed 
information  collection  requirements 
should  be  submitted  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Afiairs, 
Washington,  IX  20503,  to  the  attention 
of  the  EN^  Officer  for  the  FHWA.  It  is 
requested  that  comments  sent  to  OMB 
also  be  sent  to  the  FHWA  Docket  for  this 
proposed  rule. 

National  Environmental  Policy  Act 

The  agencies  have  analyzed  this 
propos^  action  for  the  purpose  of 
compliance  with  the  National 
Environmental  Policy  Act  and  have 


determined  that  it  will  not  have  a 
significant  effect  on  the  human 
environment. 

Executive  Order  12612  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  Since  the  Congress  has  directed 
the  Secretary  of  Transportation  to 
establish  a  rule  for  monitoring  and 
promoting  compliance  with  the 
National  Maximum  Speed  Limits 
described  in  23  U.S.C.  154,  the 
federalism  implications  pursuant  to 
Executive  Order  12612  are  minimal. 
Moreover,  the  proposed  rule  does  not 
impose  any  requirements  on  the  States, 
but  rather  encourages  States  to  consider 
enacting  and  enforcing  legislation 
requiring  speed  limits  and  speed  limit 
enforcement  through  a  potential 
redesignation  of  the  purpose  of  certain 
Federal-aid  highway  funds.  Under  these 
circumstances,  the  preparation  of 
Federalism  Assessment  is  not 
warranted. 

Comments  to  the  Docket 

The  agencies  are  providing  a  30-day 
comment  period  for  interested  parties  to 
present  data,  views,  and  arguments  on 
the  proposed  action.  The  agencies  invite 
comments  on  the  issues  raised  in  this 
notice  and  any  other  issues  commenters 
believe  are  relevant  to  this  action.  All 
comments  must  not  exceed  15  pages  in 
length  (49  CFR  553.21).  This  limitation 
is  intended  to  encourage  commenters  to 
detail  their  primary  arguments  in  a 
concise  fashion.  Necessary  attachments 
may  be  appended  to  these  submissions 
without  regard  to  the  15-page  limit. 

All  comments  receivea  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule,  if  one  is  issued, 
will  be  considered  as  suggestions  for 
further  rulemaking  action.  The  agencies 
will  continue  to  file  relevant 
information  in  the  docket  as  it  becomes 
available  after  the  closing  date  and  it  is 
recommended  that  interested  persons 
continue  to  examine  the  docket  for  new 
material. 

Those  persons  desiring  to  be  notified 
of  receipt  of  their  comments  by  the 
docket  should  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope  with 
their  comments.  Upon  receipt  of  the 
comments,  the  docket  supervisor  will 
return  the  postcard  by  mail. 


List  of  Subjects 
23  CFR  Part  659 
Grant  programs — transportation. 
Highway  and  roads.  Motor  vehicles. 
Reporting  and  recordkeeping 
requirements.  Traffic  regulations. 

23  CFR  Part  1260 
Grant  programs — transportation. 
Highway  and  roads.  Motor  vehicles. 
Reporting  and  recordkeeping 
requirements,  Speed  limit.  Traffic 
regulations. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
F^erai  programs  and  activities  apply  to  this 
program). 

In  consideration  of  the  foregoing,  the 
FHWA  and  NHTSA  hereby  propose  to 
remove  part  659  of  chapter  I.  subchapter 
G  of  title  23,  Code  of  Federal 
Regulations  (CFR),  and  to  add  part  1260 
to  chapter  II,  subchapter  C  of  title  23, 
CFR,  as  set  forth  below. 

Issued  on;  December  18, 1992. 

Thomas  D.  Larson, 

Administrator,  Federal  Highway 
Administration. 

Marion  C  Blakey, 

Aditiinistrator,  National  Midway  Traffic 
Safety  Administration. 

PART  1260-CERTIFICATION  OF 
SPEED  LIMIT  ENFORCEMENT 

Sec. 

1260.1  Purpose. 

1260.3  Objective. 

1 260. 5  Definitions. 

1260.7  Adoption  of  national  maximum 
speed  limits. 

1260.9  Formulation  of  a  plan  for  monitoring 
speeds. 

1 260.11  Guidelines  and  evaluations  of 
operations. 

1260.13  Certification  requirement. 

1260.15  Certification  content. 

1 260. 1 7  Certification  and  statistical 
submittal. 

1 260.19  Effect  of  failure  to  certify  or  to  meet 
compliance  standards. 

1260.21  Penalty  reduction  and  notification 
of  noncompliance. 

Appendix  to  Part  1260 — Speed  Monitoring 
Program  Procedural  Manual 

Authority:  23  U.S.C  118, 141, 154,  315  and 
delegations  of  authority  at  49  CFK  1.48  and 
1.50. 

§1260.1  Purpose. 

To  prescribe  requirements  for 
administering  a  program  for  monitoring 
speeds  on  public  highways  in  order  to 
provide  reliable  data  to  be  included  in 
a  State’s  annual  certification  of  speed 
limit  enforcement. 
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§1260.3  Objectives. 

To  establish  a  valid  statistical  method 
of  measuring  a  sample  of  vehicle  speeds 
on  a  sample  of  highways  to  estimate  the 
percentage  of  vehicles  exceeding  the 
speed  limit  on  highways  posted  at  55 
mph  and  on  highways  posted  at  65  mph 
with  sufficient  accuracy  to  support  a 
determination  of  compliance  by  a 
State’s  motoring  public  with  the 
National  Maximum  Speed  Limits  in 
accordance  with  23  U.S.C.  154;  to 
prescribe  the  compliance  reporting 
requirements  for  the  States;  and  to 
specify  fund  transfer  provisions  for  non- 
compliance  with  the  National  Maximum 
Speed  Limits. 

§1260.5  Definitions. 

As  used  in  this  part: 

(a)  FHWA  means  the  Federal  Highway 
Administration. 

(b)  Fiscal  year  means  the  Federal 
fiscal  year,  consisting  of  twelve  months 
beginning  each  October  1  and  ending 
the  following  September  30. 

(c)  Governor  means  the  Governor  of 
any  of  the  fifty  States,  Puerto  Rico  or  the 
Mayor  of  the  District  of  Columbia. 

(d)  Freeway  means  a  divided  arterial 
highway  for  through  trafhc  with  full 
control  of  access  and  grade  separated 
intersections. 

(e)  Highway  means  all  streets,  roads  or 
parkways  under  the  jurisdiction  of  a 
State,  including  its  political 
subdivisions,  open  for  use  by  the 
general  public,  and  including  toll 
facilities. 

(0  Interstate  System  means  the 
Interstate  System  as  is  described  in  23 
U.S.C.  103(e). 

(g)  Motor  vehicle  means  any  vehicle 
driven  or  drawn  by  mechanical  power 
manufactured  primarily  for  use  on 
public  highways,  except  any  vehicle 
operated  exclusively  on  a  rail  or  rails. 

(h)  National  Maximum  Speed  Limits 
mean  the  speed  limits  provided  for  the 
highways  described  in  §  1260.7  of  this 
part. 

(i)  NHTSA  means  the  National 
Highwaiy  Traffic  Safety  Administration. 

tj)  Roadway  Segment  means  a 
highway  performance  monitoring 
system  (HPMS)  sample  section  as 
defined  by  the  States. 

(k)  State  means  any  one  of  the  50 
States,  the  District  of  Columbia,  or 
Puerto  Rico. 


outside  of  an  urbanized  area  of  50,000 
population  or  more,  either  on  the 
interstate  System,  or  on  a  highway: 

(1)  Which  is  constructed  to  Interstate 
standards  in  accordance  with  23  U.S.C. 
109(b)  and  connected  to  a  highway  on 
the  Interstate  System; 

(2)  Which  is  a  divided  4-lane  fully 
controlled  access  highway  designed  or 
constructed  to  connect  to  a  highway  on 
the  Interstate  System  posted  at  65  miles 
per  hour  and  constructed  to  design  and 
construction  standards  as  determined  by 
the  Secretary  which  provide  a  facility 
adequate  for  a  speed  limit  of  65  miles 
per  hour;  or 

(3)  Which  is  constructed  to  the 
geometric  and  construction  standards 
adequate  for  current  and  probable  future 
traffic  demands  and  for  the  needs  of  the 
locality  and  is  designated  by  the 
Secretary  as  part  of  the  Interstate  System 
in  accordance  with  23  U.S.C.  139(c). 

The  maximum  speed  limit  on  all  other 
public  highways  in  the  State  shall  be  55 
mph  or  less.  Emergency  and  police 
motor  vehicles  may  be  authorized  to 
operate  at  higher  speeds  when  necessary 
to  protect  the  public  health  and  safety. 

(b)  Except  as  provided  in  paragraphs 

(c)  and  (d)  of  this  section,  the  speed 
limit  on  any  portion  of  a  highway  shall 
be  uniformly  applicable  to  all  types  of 
motor  vehicles  using  such  portion  of 
highway,  if  on  November  1, 1973,  such 
portion  of  highway  had  a  speed  limit 
which  was  uniformly  applicable  to  all 
types  of  vehicles  using  it. 

(c)  Notwithstanding  the  provisions  of 
paragraph  (b)  of  this  section,  a  State  may 
establish  a  lower  speed  limit  for  a  motor 
vehicle  operating  under  a  special  permit 
because  of  weight  or  dimension  of  such 
vehicle,  including  any  load  thereon. 

(d)  Notwithstanding  the  provisions  of 
paragraph  (b)  of  this  section,  a  State  may 
specify  nonuniform  speed  limits  on  any 
portion  of  a  highway  when  the 
condition  of  the  highway,  weather,  a 
crash,  or  other  condition  creates  a 
temporary  hazard  to  the  safety  of  traffic 
on  such  portion  of  a  highway. 

§  1 260.9  Formulation  of  a  plan  for 
monitoring  speeds. 

(a)  Each  State  shall  develop  a  speed 
sampling  plan  following  the  guidelines 
in  the  Speed  Monitoring  Program 
Procedural  Manual  (SMPPM),  FHWA. 
1992,  which  is  set  forth  in  the  appendix. 

(b)  At  a  minimum,  the  plan  shall 
discuss  the  following  subjects: 

(1)  Miles  of  highway  posted  at  the 
National  Maximum  Speed  Limit 
(NMSL)  classified  as  follows: 

(i)  Miles  of  freeways  posted  at  55  mph 

(ii)  Miles  of  h^ways  posted  at  65 
mph  (including  freeways  with  posted 


speed  limits  that  are  higher  than  55  mph 
but  lower  than  65  mph) 

(iii)  Miles  of  nonfreeways  posted  at  55 
mph 

(2)  Number  of  sampling  locations  and 
their  distribution  by  highway 
classification  (55  mph  freeways,  65  mph 
freeways  and  55  mph  nonfreeways),  all 
of  which  shall  be  determined  in 
accordance  with  the  SMPPM.  The 
minimum  sample  size  needed  by  each 
State  for  each  highway  classification 
shall  be  determined  in  accordance  with' 
the  SMPPM. 

(3)  Location  of  monitoring  stations. 

The  discussion  of  the  location  or  the 
monitoring  sites  must  include 
information  on  the  functional 
classification  of  the  highway  where  the 
monitoring  station  is  located. 

(4)  Type  and  capabilities  of  speed 
measuring  eouipment  to  be  used. 

(5)  Data  collection,  (i)  Schedule. 

Speed  monitoring  sessions  shall  be 
scheduled  evenly  among  the  three- 
month  periods  of  the  year  ending 
December  31,  March  31,  June  30,  and 
September  30.  Each  monitoring  station 
must  be  monitored  once  per  three- 
month  period.  The  dates  that 
monitoring  is  planned  must  be  included 
in  the  schedule. 

(ii)  Field  data  collection.  The  choice 
of  a  data  collection  site  within  a  given 
segment  shall  reflect  the  geometric 
design  conditions  of  the  segment.  In 
addition,  data  will  not  be  acceptable  in 
determining  compliance,  if  conditions 
at  a  site  are  such  that  the  normal  flow 
of  traffic  is  substantially  restricted  by 
activities  such  as  highway  construction, 
maintenance  operations,  extreme 
weather  conditions,  temporary  lane 
closings,  or  the  presence  of  non-routine 
enforcement  activity. 

(iii)  A  24-hour  monitoring  period 
shall  be  the  duration  of  any  individual 
speed  monitoring  session. 

(6)  Any  deviation  from  the  analysis 
methods  described  in  the  SMPPM. 

§  1 260.1 1  Guidelines  and  evaluations  of 
operations. 

(a)  The  State  shall  submit  Its  initial 
speed  monitoring  plan  to  the  FHWA 
Division  Administrator  within  90  days 
after  publication  of  the  Final  Rule.  The 
plan  shall  be  in  accordance  with  the 
provisions  of  the  SMPPM.  The  plan 
shall  be  evaluated  annually  and  revised 
as  conditions  dictate.  The  plan  may  also 
be  revised  at  any  time  during  the  12- 
month  data  collection  period  ending 
September  30  if  the  State  elects  to 
change  its  speed  limit.on  eligible  roads. 

(b)  Annual  evaluations  of  the  State's 
speed  monitoring  plan  shall  be 
submitted  to  the  FHWA  Division 
Administrator  by  December  1  following 

J 


§  1260.7  Adoption  of  national  maximum 
speed  limits. 

The  Secretary  of  Transportation  shall 
not  approve  any  Federal-aid  projects 
under  23  U.S.C.  106  in  a  State  which 
fails  to  adopt  or  maintain  maximum 
speed  limits  as  follows; 

(a)  The  maximum  speed  limit  shall  be 
65  mph  or  less  on  a  highway  located 
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the  close  of  the  data  collection  period  of 
each  year  beginning  with  December  1. 
1993,  so  that  changes  to  the  plan  called 
for  by  the  evaluation  can  go  into  effect 
with  the  subsequent  quarter  beginning 
January  1.  At  a  minimum,  the 
evaluation  shall  discuss: 


annual  certiBcation.  If  a  change  has 
occurred  then  a  State  need  only  submit 
a  copy  of  the  changed  document  with 
subsequent  annual  certifications.  If  a 
written  enforcement  policy  on  the 
National  Maximum  Speed  Limits  does 
not  exist,  a  statement  to  that  effect  must 


(1)  Adjustments  to  the  number  of 
sampling  locations  in  a  State. 

(2)  Any  other  changes  to  the  plan 
proposed  by  the  State. 

(c)  Plan  revisions  called  for  during  the 
data  collection  period  due  to  a  State 
changing  its  speed  limit  shall  also  be 
submitt^  to  the  FHWA  Division 
Administrator  for  approval,  and  may 
take  effect  retroactively  to  the  date  on 
which  the  speed  limit  was  changed  if 
such  approval  is  granted. 

§  1 260.1 3  Certification  requirement. 

Each  State  shall  certify  to  the 
Secretary  of  Transportation  before 
January  1  of  each  year  that  it  is 
enforcing  the  National  Maximum  Speed 
Limit  on  ail  public  highways  in 
accordance  with  23  U.S.C.  154.  The 
certification  shall  be  supported  by 
information  on  activities  and  results 
achieved  during  the  12-month  period 
ending  on  September  30  preceding  the 
January  1  date  by  which  certification  is 
required. 

§1260.15  Certification  content 

The  certification  shall  consist  of  the 
following  elements; 

(a) (1)  A  statement  by  the  Governor  of 
the  State,  or  an  official  designated  by 
the  Governor,  that  the  National 
Maximum  Speed  Limits  on  public 
highways  in  the  State  are  being 
enforced.  The  certifying  statement  shall 
be  worded  as  follows; 

(Name  of  the  certifying  official),  (position 
title),  of  the  (State  or  Commonwealth)  of 

_ ,  do  hereby  certify  that  the  (State  or 

Commonwealth)  of _ ,  is  enforcing  the 

National  Maximum  Speed  Limits. 

•  (2)  If  this  statement  is  made  by  an 
official  other  than  the  Governor,  a  copy 
of  the  document  designating  the  official, 
signed  by  the  Governor,  shall  also  be 
included  in  the  certification  made  under 
this  part. 

(b)  A  copy  of  any  State  law, 
regulation,  administrative  order, 
statement  of  policy  or  any  other  written 
instruction  r^ating  to  enforcement  of 
the  National  Maximum  Speed  Limits 
shall  be  included  with  the  initial 
certification  required  by  this  rule.  If 
there  has  been  no  change  in  the 
applicable  State  law,  regulation, 
administrative  order,  policy  statement 
or  written  instruction  concerning 
National  Maximum  Speed  Limit 
enforcement,  then  a  State  may  include 
a  statement  to  that  effect  with  the 


also  be  included. 

(c)  Information  relating  to 
enforcement  and  monitoring  as  follows: 

(1)  Miles  of  highway  with  a  53  mph 
or  65  mph  speed  limit,  by  the  following 
highway  categories; 

(1)  Freeways  posted  at  55  mph; 

(ii)  Freeways  posted  at  65  mph 

(including  freeways  posted  higher  than 
55  mph  but  lower  than  65  mph);  and 

(iiij  Non  freeways  posted  at  55  mph. 

(2)  The  number  of  speeding  citations 
issued  by  all  law  enforcement  agencies 
in  the  State  with  jurisdiction  and 
responsibility  to  enforce  speed  limit 
violations  on  national  maximum  speed 
limit  roads  for  violation  of  the  55  mph 
speed  limit  and  65  mph  speed  limit 
during  each  month  of  the  12-month 
period  ending  on  September  30  before 
the  date  by  which  certification  is 
reguired. 

(3)  Number  of  monitoring  locations 
and  monitoring  sessions. 

(4)  Number  of  vehicles  observed 


during  monitoring  sessions. 

(5)  Distribution  of  vehicles  speed  by 
each  highway  category  listed  in  (c)(1). 

(6)  For  fi’eeways  and  nonfreeways 
posted  at  55  mph.  The  percentage  of 
vehicles  exceeding  each  of  the  following 
speeds:  55,  60,  65,  70  and  75  mph. 

(7)  For  freeways  posted  at  65  mph. 
The  percentage  of  vehicles  exceeding 
each  of  the  following  speeds:  65,  70,  75, 
80  and  85  mph. 

(8)  The  data  must  be  reported  as 
required  in  the  SMPPM. 

(d)  The  State's  compliance  score  is 
determined  by  summing  the  product  of 
relative  fatality  and  a  measure  of  crash 
severity,  as  derived  from  the  1989-1991 
National  Accident  Sampling  System 
data  and  1990  Fatal  Accident  Reporting 
System  data,  and  the  percentage  of 
vehicles  exceeding  5  mph,  10  mph  and 
15  mph  over  the  speed  limit  for  each  of 
the  three  highway  categories.  The 
compliance  score  formula  is: 


Compliance  score  = 

1.055  X  (percentage  >60  on  55  mph 
freeways) 

+  1.155  X  (percentage  >65  on  55  mph 
freeways) 

■f  1.180  X  (percentage  >70  on  55  mph 
freeways) 

1.354  X  (percentage  >70  on  65  mph 
freeways) 

+  1.434  X  (percentage  >75  on  65  mph 
freeways) 

*  1.520  X  (percentage  >80  on  65  mph 
freeways) 

*  2.659  X  (percentile  >60  on  55  mph 
nonfreeways) 


2.811  X  (percentage  >65  on  55  mph 
nonfrreeways) 

+  2.974  X  (percentage  >70  on  55  mph 
nonfreeways) 

The  statewide  percentage  of  vehicles 
exceeding  60,  65  and  70  mph  on  all  55 
mph  highways,  and  70,  75  and  80  mph 
on  all  65  mph  highways,  is  derived  from 
the  speed  sampling  plan  specified  in 
§  1260.9,  and  adjusted  using  a  single 
adjustment  procedure  to  take  into 
account  potential  error  sources.  The 
single  adjustment  formula  is: 

(i^+B) 

H  = - 

2 

where: 

H  =  The  percent  exceeding  x  mph  after 
adjustment 

A  =  the  percent  of  vehicles  exceeding  x 
mph,  and 

B  =  the  percent  of  vehicles  exceeding 
x+5  mph 

The  adjusted  percentages  are  then 
inserted  into  the  compliance  formula 
and  the  State’s  compliance  score  is 
calculated.  The  maximum  allowahle 


compliance  scores  are: 

States  with  all  highway  categories .  210 

States  with  55  mph  freeways  and  55 

nonfreeways  . - .  176 

States  with  only  55  mph  nonfreeways 

and  60  mph  freeways  . . .  138 

States  with  only  55  mph  freeways .  73 


The  State  must  submit  its  compliance 
score  in  its  annual  certification 
statement. 

§  1 260. 1 7  Certification  and  statistical 
submittaL 

(a)  The  Governor,  or  an  official 
designated  by  the  Governor,  each  year 
shall  submit  the  certification  to  the 
FHWA  Division  Administrator.  The 
FHWA  Division  Administrator  shall 
retain  the  original  and  forward  two 
copies  each  to  the  Regional 
Administrators  of  FHWA  and  NHTSA. 
The  Regional  Administrators  shall  each 
retain  one  copy  and  forward  one  copy 
of  the  submission,  with  any  pertinent 
comments,  to  their  respective 
Washington,  DC  headquarters,  to  the 
attention  of  the  Chief  Counsel. 

(b)  Any  changes  to  the  original 
certification  or  supplemental 
information  necessitated  by  the  review 
of  the  certifications  as  they  are 
forwarded  shall  be  submitted  in  the 
same  manner  as  the  original  submission. 

(c)  The  State  is  required  to  submit  the 
information  relating  to  enforcement, 
monitoring,  and  the  compliance  score  as 
described  in  §  1260.15  (c)  and  (d). 

(d)  The  data  required  for  the  annual 
certification  under  §  1260.15(c),  with 
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the  exception  of  the  speeding  citation 
data  required  under  §lZ60.15(cK2). 
shall  be  submitted  by  each  State  to  the 
FHWA  Division  Administrator  on  a 
quarterly  basis  for  the  3-montb  periods 
endiirg  December  31.  March  31,  June  30 
and  September  30  of  eadi  year.  The 
submission  of  the  July-SeptmnbCT 
quartm*  shall.  In  addition  to  the 
quarterly  report,  include  a  summary 
report  of  the  entire  year’s  speed 
monitoring  data  (starting  horn  the 
previous  October  1). 

§1260.19  Effect  of  fatture  to  certify  M  to 
meet  compliance  standards. 

(a)  If  a  State  fails  to  certify  as  required 
by  §  1260.13,  no  Federal-aid  highway 
project  shall  be  approved  under  23 
U.S.C  106  in  that  State. 

(b)  Notwithstanding  the  proper 
submission  of  the  certification  and 
information  supporting  the  speed 
monitoring  activities  of  any  ^ate,  if  the 
Secretary  determines  that  a  State’s 
compliance  score  calculated  pursuant  to 
§  1260.15(d)  is  greater  than  the 
maximum  ^owable  compliance  score 
as  provided  in  §  126a.l5(d),  one  and 
one-half  percent  (d  the  fimds 
apportioned  to  that  State  uinler  23 
U.S.C.  104(b)(1),  104(b)(2).  104(b)(3), 
104(b)(4)  and  104(b)(6)  sh^  be 
transferred  to  such  ^te’s  highway 
safety  grant  program  fund  under  23 
U.S.C.  402  for  the  fiscal  year  subsequent 
to  the  fiscal  year  in  whi(±  the 
compliance  score  is  caloJated  to  be 
greater  than  the  maximum  allowable 
compliance  score. 

§  1260.21  Penalty  raductkm  and 
notification  of  noncompWance. 

(a)  If  the  Administrators  determine 
that  a  ncmcompliant  State’s  fatality  r^e, 
rounded  to  the  nearest  tenth,  is  at  least 
twenty  p«rc«)t  below  the  naticmal 
fatality  rate,  the  Secretary  shall  reduce 
the  amount  of  the  apportitmment 
transferred  under  §  1260.19  by  one- 
third.  The  fatality  rate  is  determined 
using  fatality  data  contained  in 
NHTSA’s  Fatal  Accident  Reporting 
System  Annual  Report  and  vehici^ 
miles  of  travel  data  reported  in  FHWA’s 
Annual  Highway  Statistics  publicaticm. 
The  State’s  fatality  rate  will  be  based  on 
data  fcv  the  calendar  year  preceding  the 
fiscal  year  in  wbidli  its  compliance 
score  is  greeter  than  the  roa^mum 
allowable  compliance  score. 

(b)  On  the  basis  of  the  information 
provided  by  the  State  and  other 
information  in  the  possession  of  the 
Department,  the  SecietMy  %vil)  notify 
the  CovemOT  of  the  State  of  the  transfer 
of  apportionments  and  direct  the 
transfer  of  said  apportionments.  A  copy 


of  that  notification  will  be  transmitted 
promptly  to  the  State  by  certified  mail. 

(c)  The  State  shall  expend  any 
transferred  funds  pursuant  to 
§  1260.19(b)  for  section  402  programs 
with  an  emphasis  on  speed  enforcement 
{Mograms  within  that  ^ate.  In  no 
instance  shall  such  transfer  exceed  the 
total  section  402  apportionment  for  that 
fiscal  year,  prior  to  any  penalty 
reduction. 

Appendix  to  Part  1260 — Speed 
Monitbring  Program  Procedural 
Manual 

Purpose 

The  speed  monitoring  program  is  intended 
to  provide  reliable  data  to  be  included  in  a 
State’s  annual  certification  of  NMSL 
enforcement. 

Development  and  Documentation  of 
Sampling  Plan 

Following  the  requirements  in  the 
proposed  rule,  each  State  shall  develop  a 
Speed  Sampling  and  Analysis  Plan  for 
approval  by  the  PHWA  Division 
Administrator.  The  plan  shall  be  reviewed 
annually,  and  updated  if  there  are  changes  in 
the  number  or  location  of  monitoring 
stations,  or  in  the  dates  that  data  collection 
it  planned.  At  a  rainunum,  the  plan  shall 
include: 

•  Grouping  of  highways  by  three  highway 
categories: 

— Freeways  posted  at  S5  rapb; 

— Freeways  posted  at  65  mph  (including 

freeways  posted  higher  than  55  mph  but 

lower  than  65  mph);  and, 

— Nonfreewayt  po^ed  at  55  mph. 

•  Number  of  miles  of  highway  with  a  55 
or  65  mph  speed  limit,  by  above  categories. 

•  Number  of  monitoring  stations,  sessions, 
location,  and  the  direction  that  monitoring 
takes  place  (Northboond,  Westbound,  etc.). 

•  Any  request  for  an  exemption  if  a  State 
proposes  to  limit  the  number  erf  mqnitoring 
stations  to  a  number  no  less  than  30  percent 
higher  than  the  maximum  number  of 
monitoring  stations  under  the  previous 
program.  This  request  should  htchide  a 
justification  as  well  as  demonstrable 
assurances  that  the  data  integrity  is  being 
preserved. 

•  Type  and  capabilities  of  speed 
measuring  equipment  used. 

•  Functional  classification  of  selected 
monitoring  sites. 

•  Dates  of  planned  data  collection  for  each 
monitoring  station. 

•  Any  deviation  from  analysis  methods 
recommended  in  this  document. 

Sampling  Plan  Prerequisites 

The  three  types  of  dirts  that  most  be 
assembled  befm  a  sampling  j^n  can  be 
developed  are: 

1.  Miles  of  highway,  by  bi^way  category, 
whb  a  55  or  65  mph  spe^  limH. 

2.  Loc^fon  of  Highway  Performance 
Monitrving  System  (HPI^)  sample  seetkHM. 

3.  Location  of  monitoring  stations  under 
old  program. 


Miles  of  Higfiway,  by  Higfiway  Category,  Whh 
a  55  mpb  or  65  mph  Speed  Limit 

Miles  (rf  highway,  by  highway  category, 
with  a  55  or  65  mph  ^teed  limit  will  be  mad 
in  the  random  sel^ion  of  monitoring 
stations. 

Highways  will  be  grouped  into  the 
folkwring  categories: 

— Freeways  posted  at  55  mph; 

— Pteeways  posted  at  65  mph  (including 
freeways  posted  speed  limits  that  are 
higher  than  55  m^  but  lowar  than  65 
mph);  and, 

— Nonfreeways  posted  at  55  mph. 

The  monitoring  category  ’’nonfreeways 
posted  at  55  mph"  will  NOT  include  any 
facilities  classified  as  ’’local.’’  any  unpayed 
roads,  and  any  rural  minor  coUei^ors. 

Location  ofHPMS  Sample  Sections 

The  location  of  the  HPMS  sample  sections 
will  assist  in  the  selection  of  monitoring 
stations.  HPMS  sections  average  five  miles  in 
length.  Mooitoring  stations  wiU  be  randomly 
selected  from  among  the  HPMS  sample 
sections  where  the  entire  section  is  posted  at 
55  or  65  mph. 

Location  of  Monitoring  Stations  Under  the 
Old  Progrom 

The  location  of  existing  monitoring 
stations  must  be  known.  Since  the  old 
monitoring  stations  were  selected  randomly, 
many  of  those  stations  can  be  rtrtained,  under 
the  procedures  discussed  in  the  section 
"Selection  of  Sample  Sites”. 

Sampling  Guidelines 
This  is  a  sampling  plan  designed  to 
monitor  the  speeds  vehicles  travel  on 
highways  posting  with  a  55  m|di  or  65  mph 
speed  limit.  Monitoring  stations  will  be 
randomly  selected  from  road  segments  in 
three  hi^way  categories: 

— Freeways  pasted  at  55  mpb; 

— Freeways  posted  at  65  mph  (incluifii^ 
freeways  posted  speed  limits  that  are 
higher  than  55  mph  but  lower  than  65 
mph);  and, 

— Nonfreeways  posted  at  55  ii^pb. 

The  State  shall  be  re^xinsible  far  selecting 
the  sites  to  be  monitored  in  accordance  with 
the  procedures  in  this  section.  The  following 
issues  are  addressed: 

•  Determination  of  sample  sizes; 

•  Selection  of  sample  sites; 

•  Number  of  sampling  sesskms  and  leagtii 
of  monitoring  period. 

Determination  c/  Sample  She* 

The  number  of  monitoring  statimM 
required  in  eecb  State  is  a  function  of  tiw 
number  of  diflerent  highway  categories,  the 
variability  in  the  number  of  vehk^  using 
each  highway  category,  and  the  number  of 
v^icles  exceeding  tiw  speed  limit  in  each  of 
the  three  different  levels  (exceeding  60, 65, 

70  etc).  Data  from  past  sp^  surveys  indicate 
that  speeds  vary  much  mote  on  55  mph 
nonfreeways  than  on  55  or  65  mph  freeways, 
in  addition,  roost  States  have  much  move  55 
mph  nonfreeway  mifeagp  than  55  or  65  mph 
freeway  mileage.  Thus,  most  States  will  have 
more  monitoring  stations  on  nonfreeways 
than  on  freeways. 
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percent  of  vehicles  exceeding  the  speed  limit 
is  required.  For  55  mph  nonfreeways,  a  14 
percent  relative  error  for  the  total  percent  of 
vehicles  exceeding  the  speed  limit  is 
required.  Relative  error  is  defined  as  one 
standard  error  divided  by  the  estimate  of  the 
percent  of  vehicles  exce^ing  the  speed  limit. 
For  example,  for  55  mph  freeways,  the 
percent  of  vehicles  exceeding  the  speed  limit 
was  71  percent.  One  standard  error  was 
estimated  at  7.5  percent.  The  relative  error 
would  be  calculated  as; 

Relative  Error=Standard  Error/Estimate, 
Relative  Errors7.5/71*ll  percent. 

If  a  State  washes  to  have  a  higher  level  of 
statistical  reliability  than  a  7.5  percent  level 
of  precision,  then  the  State  can  modify  these 
monitoring  requirements.  The  State  can  add 
monitoring  stations  or  increase  the  number  of 
days  per  year  during  which  data  are 
collected.  The  FHWA  Division  Administrator 
must  accept  the  State’s  proposal  before  it  can 
be  implemented. 

Selection  of  Semple  Sizes 

It  is  not  feasible  to  select  all  new 
monitoring  stations.  Therefore,  existing 
stations  should  be  used  to  the  maximum 
extent  possible.  States  may  either  have  too 
many  or  too  few  existing  monitoring  stations 
in  each  highway  category.  For  example, 
many  States  may  not  have  a  sufficient 
number  of  stations  on  65  mph  freeways. 

Under  the  old  monitoring  program,  aU  NMSL 
highways  were  divided  into  segments,  an 
average  of  about  five  miles  long,  and 
monitoring  stations  were  randomly  selected 
firom  these.  A  similar  process  will  be  used 
under  the  new  monitoring  program. 

•  Too  few  monitoring  stations  within  a 
highway  category:  If  more  stations  are 
needed,  road  segments  should  be  chosen  at 

25  random  from  all  road  segments  in  that 
^  category  that  currently  do  not  have  a 
^  monitoring  station. 

•  Too  many  monitoring  stations  within  a  , 
highway  category;  If  a  State  has  more  stations 
in  a  monitoring  category  than  required  in  the 
previous  section,  the  State  can  choose  to 
eliminate  stations.  However,  the  stations  to 
be  eliminated  must  be  selected  at  random 
from  the  existing  stations. 

A  random  selection  procedure  for  either 
alternative  is  provided  in  Table  4.  For  aU 
new  stations  one  of  the  two  directions  of 
traffic  should  also  be  chosen  at  random.  On 
existing  monitoring  stations,  monitoring 
should  take  place  in  the  same  direction  as 
under  the  old  program.  As  under  the  old 
program,  monitoring  will  take  place  on  all 
lanes  of  the  highway  segment  chosen  as  the 
monitoring  station. 

Each  year,  the  number  of  monitoring 
stations  should  be  reviewed  to  determine  if 
any  changes  are  required.  Events  that  could 
precipitate  changing  the  number  of 
monitoring  stations  include: 

•  An  increase  or  decrease  in  the  number  of 
HPMS  sample  sections  in  a  highway 
category; 

•  The  introduction  or  elimination  of  a  65 
mph  maximum  speed  limit  in  a  State;  and 

•  A  significant  increase  or  decrease  in  the 
amount  of  55  mph  highways. 


Table  2.— Freeways  With  65  mph 
Speed  Limit— Continued 


Three  tables  have  been  developed  to  assist 
the  States  in  determining  sample  sizes.  *1116 
tables  were  derived  using  spe^  data  from 
previous  surveys.  Estimates  of  sampling 
errors  were  calculated  fr)r  the  55  mph 
freeway  and  55  mph  nonfreeway  monitoring 
categories.  Since  no  data  were  available  for 
65  mph  freeways,  the  assumption  was  made 
that  ^  variability  of  speeds  on  this  high%vay 
category  were  similar  to  the  variability  of 
spe^s  on  the  55  mph  freeways.  An  estimate 
of  overall  variance  and  percent  of  vehicles 
exceeding  55  mph  were  calculated  using 
weighted  averaging  across  the  States 
examined.  For  the  55  mph  freeways,  the 
percent  of  vehicles  exce^ing  55  mph 
averaged  70.9  percent  with  an  estimated 
populaflon  standard  deviation  of  21  percent. 
For  the  55  mph  nonfree%vays,  the  percent  of 
vehicles  exceeding  55  mph  averaged  51.6 
percent  with  an  estimated  population 
standard  deviation  of  40  percent 
Using  these  figures  the  sample  size  tables 
were  created.  The  tables  show  sample  sizes 
for  each  highway  category  as  a  function  of 
the  requlr^  precision  and  the  number  of 
road  segments  in  each  category.  The  sample 
sizes  given  in  each  table  at  the  7.5  percent 
level  of  precision  are  the  minimum  necessary 
in  each  category  to  meet  the  precision 
requirement  of  these  guidelines.  T^le  1 
should  be  used  to  determine  the  number  of 
monitoring  stations  for  freeways  with  55  mph 
speed  limits.  For  example,  in  a  State  with 
120  freeway  road  segments  at  55  mph,  seven 
monitoring  stations  would  be  required. 

Table  1.— Freeways  With  55  mph 
Speed  Limit 


Table  3.— Nonfreeways  With  55  mph 
Speed  Limit 


Number  o( 
htgbway  seg¬ 
ments  to  be 
sampled* 


Number  of  road  segments 


7-8  ... 
9-10  . 
11-12 
13-14 
15-16 
17-19 
20-22 
23-25 
26-29 
30-34 
35-39 


46-53  ... 
54-62  ._ 
63-74  ... 
75-88  ... 
89-109  . 
110-137 
138-180 
181-253 


407-950 
951  or  mors 


- 5  *SMV)lt  stzw  era  twMd  on  one  sianderd  error  of  7.5 

_ _ _ _  6  percent  end  Sie  peroeniaoe  of  vehidet  exceeding  55  mph 

_ j  equal  to  516  percenL 

e - 8  If  the  total  number  of  noonitoring  stations 

doe  ere  bated  on  one  tMedeid  error  of  7.5  required  by  the  above  methodology  is  more 
s«a  peroentme  of  wNdet  e«ao(Sng  65  equN  than  30  percent  higher  than  the  maximum 

number  of  stations  used  on  roads  in  the 
State’s  existing  speed  monitoring  program, 
then  the  State  can  petition  the  Division 
Administrator  for  a  reduced  number  of 
stations.  The  reduction  in  stations  can  be  to 
a  level  no  lower  than  30  percent  higher  than 
the  maximum  number  of  stations  under  the 
old  program.  However,  there  can  be  no 
reduction  in  the  number  of  stations  required 
on  freeways  posted  at  65  mph.  'Therefore,  any 
reduction  in  the  number  of  stations  must 
come  bom  the  highway  categories  free%vays 
posted  at  55  mph  and  nonfreways  posted  at 
55  mph. 

In  lieu  of  the  sample  size  tables.  States  can 
use  their  o%vn  data  from  past  speed  surveys 
to  calculate  sample  sizes  for  each  of  the 
highway  categories.  However,  the  State  must 
document  in  their  sampling  plan  that  their 
level  of  precirion  meets  the  precision 
requirements  in  each  h^way  category.  For 

3  55  mph  freeways  and  65  mph  freeways,  a 

4  relative  error  of  11  percent  for  the  total 


to  706  pwoanL 

Similarly.  Table  2  should  be  used  for 
determining  the  nuqfoer  of  monitoring 
stations  fiir  65  mph  freeways  and  Table  3  for 
55  mph  nonfreeirays.  Con^uing  the 
example,  if  this  State  had  60  segments  of  65 
mph  freeways  then  a  sample  of  seven 
monitoring  statioas  svould  be  required  on 
these  roads.  If  the  Stats  had  1000  segments 
of  55  mph  nonfreeways  then  28  monitoring 
stations  would  be  ret^ilred  on  these  roads. 

Table  2.— Freeways  With  65  mph 
Speed  Limit 


Number  of 
highway  aeg- 
mamstobe 
sampled* 


Number  of  road  segments 


Number  of  road  segments 

Number  of 
highway  seg¬ 
ments  to  be 
sampled* 

1 

2 

a-B . . .  ,,  ,, 

3 

T-10  . 

4 

11-18  ..  _  .  _ 

5 

19-afi  . 

6 

37-141  .„  _  _  _ 

7 

142  or  mom . . 

8 

Number  of 

Number  of  road  segments 

highway  seg- 
mentstobe 

sampled* 

11-18 . . . . 

5 

19-36  . 

6 

37-141  . . 

7 

142  or  nwe . 

8 
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Number  and  Length  of  Sessions 

Each  monitoring  station  will  be  monitored 
four  times  a  year,  once  in  each  quarter.  This 
is  necessary  to  account  for  seasonal  variation 
in  traffic. 

A  24-hour  monitoring  period  will  be  used 
to  account  for  varying  hourly  traffic 
conditions  and  to  fecilitate  the  scheduling  of 
data  collection.  It  is  expected  that  the 
number  of  vehicles  counted  during  the  24- 
hour  monitoring  period  will  vary. 

Data  Collection 

This  section  summarizes  guidelines  for 
data  collection  in  the  speed  monitming 
program.  It  is  a  Inief  outline  of  basic 
procedures  that  should  be  expanded  on  by 
each  State  in  developing  its  speed  monitc^ng 
program. 

Organization 

The  State  program  manager  should  be 
res{>onsible  for  selection  of  monitoring  sites, 
determining  location  of  monitoring  stations, 
obtaining  necessary  speed  measurement 
equipment,  scheduling  equipment 
installation,  scheduling  data  collection, 
managing  data  processing  and  analysis,  and 
submission  of  required  data  and 
certifications.  Few  the  field  <^)eration,  a 
detailed  schedule  should  be  developed  that 
includes  as  a  minimum: 

•  Selection  and  location  of  stations; 

•  Date  of  permanent  station  installation; 

•  Date/time  of  equipment  setup  at  each 
location; 

•  Date/time  of  equiptnent  takedown  at 
each  location; 

•  Travel  time; 

•  Makeup  time  for  equipment  malfunction; 
bad  weather,  etc;  and 

•  Transfer  of  recorded  data  to  program 
manager. 

This  schedule  should  be  as  comprehensive 
as  possible  so  that  each  member  of  the  data 
collection  team  knows  what  wmdc  is 
expected.  This  schedule  should  be 
co^inated  with  district  mr  local  engineers, 
and  law  enforcement  officials  so  that  data 
collection  does  not  occiu*  during 
construction/maintenance  activities  and 
periods  of  intensive  enforcement  that  might 
affect  vehicle  speeds. 

Selection  and  Location  of  Stations 

Selection  and  location  of  stations  should 
be  as  described  in  the  Speed  Sampling  and 
Analysis  Plan.  Once  sites  are  selected,  it 
must  be  determined  which  sites  will  be 
permanent  monitoring  stations  and  which 
ones  temporary.  Speed  monitoring  has  been 
underway  since  the  mid  1970s  and  is 
currently  planned  to  extend  at  least  until  FY 
1997.  Thus,  it  may  be  cost  effective  to  install 
permanent  monitoring  stations. 

Installation  of  equipment  at  monitming 
Stations — Segments  which  will  have 
permanent  monitoring  stations  should  be 
surveyed  to  determine  the  cq[>tiiDum  place  fw 
the  iiudallatioQ  of  the  monitoring  station.  The 
location  of  the  monitoring  station  should  be 
representative  of  typical  conditions  on  the 
section.  Situations  to  be  avoided  are: 

•  Near  or  at  a  sharp  horizontal  curve  with 
a  speed  advisory  plate  less  than  the  posted 
speed  limit 


•  Steep  grades  (i.e.  greater  than  4%) 

•  Within  1000  feet  of  a  significant  at-grade 
intersection 

•  Within  1000  feet  of  an  exit  ramp  on 
entrance  ramp  of  an  interchange 

•  Anywhere  within  the  interchange 
(defined  as  the  distance  from  the  beginning 
of  a  deceleration  lane  through  the  end  of  an 
acceleration  lane) 

•  Where  other  unusual  features  exist  that 
might  influence  vehicle  speeds  (e.g.  a  narrow 
bridge  or  railroad  crossing 

Temporary  monitoring  stations  should  be 
subjected  to  the  same  criteria  as  permanent 
stations.  In  this  case,  the  field  crew  should 
drive  the  seetkm  (a  minimum  of  twice)  to 
become  familiar  with  its  characteristioi  and 
to  identify  any  unusual  conditions,  in 
addition  to  those  mentioned  above,  and  any 
other  criteria  developed  by  the  program 
manager.  The  criteria  established  for  locating 
the  monitoring  station  should  be  carefully 
followed  since  feilure  to  do  so  may  yield  in 
speed  data  that  could  result  in  non- 
compliance  due  to  data  error  and/or  non¬ 
comparability. 

Equipment  InstoUation  and  Data  Collection 

Two  common  categories  of  detectors  are 
available  to  be  placed  on  the  roadways  fw 
speed  monit(Hing.  The  first  is  the  standard 
loop  detector.  Limp  detectors  are 
permanently  plac^  in  the  pavement.  The 
seoHid  category  includes  temporary  sensors 
(e.g.,  tape  switch,  cable  sensors)  and 
pneumatic  tubes.  These  sensors  must  be 
placed  on  the  pavement  just  before  the  start 
of  each  speed  monitoring  station.  Extreme 
care  is  needed  in  placing  the  cables  on  the 
pavement  since  all  traffic  in  one  direction 
must  be  stopped  to  place  the  temporary 
sensors  on  the  highway.  The  sensors  are 
attached  to  the  pavement  by  glue,  tape,  or 
both.  There  may  be  some  problems  installing 
the  sensors  during  wet  or  cool  weather.  Both 
types  of  sensors  perform  well  when  properly 
placed  on  the  hi^way.  However,  under 
heavy  traffic  conditions  temporary  sensors 
may  be  damaged. 

Data  recorders  can  be  placed  at  a  distance 
from  the  sensors  where  the  recorder  can  be 
secured.  The  deployment  of  the  data  recorder 
and  the  temporary  senwrs  can  take  up  to  four 
hours  depending  on  traffic  and  weather 
conditions.  A  shorter  deployment  period 
would  be  needed  if  permanent  loop  detectors 
were  already  in  place. 

Review  High  way  Conditions 

Prior  to  going  to  the  monitoring  site,  the 
State  should  check  with  district  and  local 
engineers  and  local  enforcement  officials  to 
determine  if  any  maintenance/construction 
and/or  enforcement  activities  are  present  or 
planned  for  the  site.  When  the  State 
personnel  arrive  at  the  designated  site,  they 
should  determine  the  suitability  of 
conditions  at  the  site.  Speed  monitming 
should  not  be  attempted  under  the  following 
conditions: 

•  Extreme  weather  conditions  expected 
during  the  next  24-hour  period  (severe 
rainstorms,  heavy  snow  accumulating  or  icy 
roadway): 

•  Prmmce  of  non-routine  enforcemmt 
activity;  or 


•  Constructiun/maintenance  activity  or 
other  disruptive  activities  which  affect  the 
speed  of  vehicles  passing  the  site. 

If  any  of  these  conditions  exist,  the  field 
personnel  should  immediately  contact  the 
program  manager  or  his.'her  representative  so 
that  the  session  can  be  rescheduled. 

1.  Document  Speed  Monitoring  Station. 

The  field  data  collection  crew  document  the 
exact  location,  equipment  setup,  and 
equipment  used.  The  foDowing  information 
should  be  included  in  station  documentation: 
— Location  of  site: 

— Station  number, 

— Session  number, 

— Equipment  used; 

— Field  data  collection  crew  names; 

— ^Time  of  arrival  at  site;  ’ 

— Sketch  of  site  indicating 

a.  Location  of  speed  monitoring  equipment 
(sensor,  recorder,  etc) 

b.  Direction  of  traffic  monitored 

c.  Geonaetrics  of  highway  (lane,  width, 
shoulder  width,  etc.),  and 

d.  Other  physical  features; 

— Calibration  of  equipment  checklist 
completed  (check  manufacturer's 
literature);  and 

— ^Time  equipment  is  turned  on. 

Each  manufecturer's  recommended 
calilnation  procedures  should  be  completed 
before  the  monitoring  session  begins.  Any 
discrepancy  should  to  repiurted  to  the 
program  manager.  No  measurement  should 
be  taken  with  uncalibrated  equipment. 

2.  End  of  SessHHi  Procedures.  When  the 
crew  first  arrives,  they  should  determine  if 
the  equipment  is  still  operating  and  run  all 
calibration  and  data  checks.  Any  temporary 
speed  monitoring  equipment  and  all  data 
recorders  should  be  removed  from  the  road 
and  stored. 

Scheduling  the  Data  Collection 
Data  collection  must  account  for  variations 
in  speed  by  the  hour  of  the  day,  day  of  the 
week,  and  time  of  the  year.  To  account  for 
the  hourly  variation,  all  data  collection 
sessions  should  be  24  hours  long.  At  all 
monitoring  stations,  one  session  of  data  will 
be  obtained  each  quarter.  All  sessions  should 
be  evenly  distributed  by  day  of  week.  Data 
should  not  be  collected  on  any  monitoring 
station  more  than  once  on  any  day  of  the 
week  in  any  one  year. 

Procedures  for  Obtaining  and  Recording  Data 
Data  must  be  collected  at  each  monitoring 
station  to  allow  for  the  calculation  of  the 
following  statistics: 

•  At  monitoring  statioirs  on  highways 
posted  at  55  mph: 

— Percent  of  vehicles  exceeding  55  mph. 

— Percent  of  vehicles  exceeding  60  mph, 

— Percent  of  vehicles  exceeding  65  mph. 

— Percent  of  vehicles  exceeding  70  mph,  and 
— Percent  ol  vehicles  exceeding  75  mph. 

•  At  monitoring  stations  on  freeways 
posted  at  65  mph: 

—Percent  of  vehicles  exceeding  65  mph. 

— Percent  of  vehicles  exceeding  70  mph. 

— Percent  of  vehicles  exceeding  75  mph, 

— Percent  of  vehicles  exceeding  80  mph.  and 
— Percent  of  vehicles  exceeding  85  mph. 

•  The  nmnber  of  vehides  olMerved. 


198 


Federal  Register  /  Vol.  58,  No.  1  /  Monday,  January  4,  1993  /  Proposed  Rules 


To  detennine  the  above  statistics,  each 
monitoring  station  must  record  a  count  of  all 
vehicles  and  the  speed  of  all  vehicles  that 
pass  by  the  monit^ng  station  in  each  24- 
hour  monitoring  peri<^. 

Information  on  more  categories  of  “percent 
exceeding**  than  is  specified  in  the 
compliance  formula  is  required  to  allow  for 
the  single  adjustment  to  take  into  account 
potential  error  sources  and  to  gather 
information  on  percent  exceeding  speed 
limit 

Data  Analysis  and  Sample  Design  Evaluation 

*rhis  section  describes  the  procedures  to  be 
used  in  analyzing  speed  monitoring  data.  The 
main  objective  is  to  develop  stands^ 
procedures  applicable  to  all  States.  This 
section  is  dMded  into  two  parts: 

•  Computation  of  statistics  related  to  the 
percental  of  vehicles  exceeding  S5  mph.  60 
mph,  6S  mph,  70  mph.  75  mph,  80  mph,  and 
85  mph. 

•  Calculation  of  Compliance  Score 
Computation  of  Statistics 

For  monitoring  stations  on  fieeways  and 
nonfreeways  posted  at  55  mph.  it  is 
necessary  to  compute  the  percentage  of 
vehicles  exceeding  55  mph,  60  mph,  65  mph. 
70  mph,  and  75  mph.  For  monitoring  stations 
on  freeways  posted  at  65  mph,  it  is  necessary 
to  compute  the  percentage  of  vehicles 
exceeding  65  mph,  70  mph.  75  mph,  80  mph. 
and  85  mph. 

The  data  in  each  category  is  then  adjusted 
to  account  for  the  various  errors  inherent  in 
the  process.  As  under  the  old  program  (FY 
1981  to  FY  1993),  a  single  adjustment  will  be 
used  to  take  into  account  the  potential  error 
sources.  *rhe  single  adjustment  formula  is: 

(A+B) 

H=  - 

2 


wnere: 

A=the  percent  of  vehicles  exceeding  x  mph 
B=the  percent  of  vehicles  exceeding  x-t-5 
mph,  and 

H=The  percent  exceeding  x  mph  after 
adjustment 

The  adjusted  percentages  are  then  inserted 
into  the  compliance  formula  and  the  State*s 
compliance  score  is  calculated.  The 
following  examples  demonstrates  these 
calculatioru. 

Example 

Part  1 — Percent  Exceeding  at  One  Station 

The  first  two  parts  presents  a  computation 
of  statistics  on  the  percentage  of  vehicles 
exceeding  70  mph  on  freeways  posted  at  ub 
mph.  The  same  procedure  is  to  be  used  to 
calculate  the  percentage  of  vehicles 
exceeding  55  mph.  60  mph,  65  mph,  70  mph, 
and  75  mph  on  highways  posted  at  55  mph, 
and  the  percent  of  vehicles  exceeding  65 
mph,  70  mph,  75  mph,  80  mph,  and  85  mph 
on  freeways  posted  at  65  mph. 

For  example,  a  monitoring  station  on  a  65 
mph  highway,  the  proportion  of  vehicles 
exceeding  70  mph  is  computed  by  dividing 
the  numtor  of  vehicles  traveling  in  excess  of 
70  mph  by  the  total  number  of  vehicles 


measured  during  the  four  monitoring 
sessions. 

*rhe  percentage  of  vehicles  exceeding  70 
mph  is  derived  simply  by  multiplying  the 
proportion  by  100.  For  example: 


Location  number 


Number  of 
vahlcies  ex¬ 
ceeds  70 
nipn 


Total  vehi¬ 
cles  meas¬ 
ured 


1  . 2,936  9,786 

2  _ 3.473  11,875 

3  _ 3,616  12,429 

4  _ 3,228  -  '  11,064 

Total  _ 1...  13,254  45,154 


Percentage  Exceeding  70  mph  for  Location 
Number  1: 


100  =29.4 

45,154 


Part  2 — Percent  Exceeding  for  One  Highway 
Category 

The  percentage  exceeding  70  mph  for  each 
highway  category  is  derived  by  summing  the 
number  of  vehicles  exceeding  70  mph  for  all 
the  monitoring  stations  within  the  highway 
categrxy,  dividing  this  sum  by  the  total 
number  of  vehicles  measured  in  the  highway 
category,  and  multiplying  the  result  by  100. 


Freeways  Posted  at  65  mph 


Location  number 


Number  of 
vehides  ex¬ 
ceeding  70 
mph 


Total  vehi¬ 
cles  meas¬ 
ured 


1 . 

. . 

13,254 

45,154 

2 _ 

15,519 

56,549 

3 _ 

. . 

8,410 

35,831 

4 . . 

18,374 

61,143 

5 . . 

14,291 

48,784 

Total ...~ 

69,848 

247.461 

Percentage  Exceeding  70  mph  for  Freeways 
Posted  at  65  mph; 


(38,01-19.5) 


Part  3 — Single  Adjustment 
This  adjustment  is  to  be  taken  for  each  of 
the  nine  percentages  exceeding  that  go  into 
base  compliance  score.  Using  the  following 
percentages: 

e  .^arr-Ant  exceeding  60  mph  on  55  mph 
freeways 

19.0  percent  exceeding  65  mph  on  55  mph 
freways 

calculate  the  adjusted  percent  exceeding  60 
mph  on  55  mph  freeways: 

(38.04^19.5) 

X  a  —————— 

2 

xa28.8,  the  adjusted  percent  exceeding  60 
mph  on  55  mph  freeways. 


Part  4 — Calculation  of  Compliance  Score 
Assume  a  State  with  all  three  highway 
categories  has  collected  the  following  data: 

38.5  percent  exceeding  60  mph  on  55  mph 
freeways 

19.0  percent  exceeding  65  mph  on  55  mph 
freeways 

9.1  percent  exceeding  70  mph  on  55  mph 
froeways 

1.5  percent  exceeding  75  mph  on  55  mph 
frmways 

28.2  percent  exceeding  70  mph  on  65  mph 
freeways 

10.2  percent  exceeding  75  mph  on  65  mph 
freeways 

3.3  percent  exceeding  80  mph  on  65  mph 
freeways 

0.9  percent  exceeding  85  mph  on  65  mph 
freeways 

27.0  percent  exceeding  60  mph  on  55  mph 
nonfreeways 

12.5  percent  exceeding  65  mph  on  55  mph 
nonfreeways 

4.9  percent  exceeding  70  mph  on  55  mph 
nonfreeways 

0.5  percent  exceeding  75  mph  on  55  mph 
non  freeways 

Applying  the  single  adjustment  to  these 
figures  yield: 

28.8  percent  exceeding  60  mph  on  55  mph 
freeways 

14.1  percent  exceeding  65  mph  on  55  mph 
freeways 

5.3  percent  exceeding  70  mph  on  55  mph 
frmways 

19.2  percent  exceeding  70  mph  on  65  mph 
freeways 

6.8  percent  exceeding  75  mph  on  65  mph 
frwways 

2.1  percent  exceeding  80  mph  on  65  mph 
frroways 

19.6  percent  exceeding  60  mph  on  55  mph 
non  freeways 

8.7  percent  exceeding  65  mph  on  55  mph 
nonfr«eways 

2.7  percent  exceeding  70  mph  on  55  mph 
nonfreeways 

These  adjusted  percent  exceeding  figures 
are  used  to  calculate  the  compliance  score  as 
follows: 

Compliance  Scores 

(1.055x28.8  percent  exceeding  60  mph  on  55 
mph  freeways) 

■*-(1.115x14.1  percent  exceeding  65  mph  on 
55  mph  freeways) 

■*^1.180x5.3  percent  exceeding  70  mph  on  55 
mph  freeways) 

■*-(1.354x19.2  percent  exceeding  70  mph  on 
65  mph  fre^ays) 

•K1.434X6.8  percent  exceeding  75  mph  on  65 
mph  freeways) 

•*■(1.520x2.1  percent  exceeding  80  mph  on  65 
mph  freeways) 

■K2.659X19.8  percent  exceeding  60  mph  on 
5*'  mph  r.onfireeways) 

-f(2.81 1x8.7  percent  exceeding  65  mph  on  55 
mph  nonfreeways) 

-*■(2.974x2.7  percent  exceeding  70  mph  on  55 
mph  nonf^ways) 

This  calculation,  without  the  verbiage,  is: 
Compliance  scores 

(1.055x28.8)-Kl.ll5xl4.1)-f(1.180x5.3) 
•*K1.354x19.2)-4(1.432x6.8)-*-(1.520x2.1) 
•*■(2.659x19.8)4^(2.81  Ix8.7)-t-(2.974x2.7) 

The  sum  of  this  multiplications 
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30.87+15.72+6.25 
+26.00+9.75+3.19 
+52.65+24.46+8.03 
The  final  score=176.9 
Reporting  Results 

Summary  speed  statistics  from  each  State’s 
monitoring  program  are  required  to  be 
submitted  to  the  FHWA  as  part  of  the  annual 
certification  of  NMSL  enforcement.  In 
addition,  the  current  practice  of  submitting 
quarterly  reports  showing  results  of  speed 
monitoring  during  the  {nrevious  3-month 
period  will  continue.  The  FHWA  Speed 
Summary  Report  form  is  to  be  used  for 
reporting  both  annual  and  quarterly  speed 
summary  data.  The  compliance  score  is  to  be 
calculated  on  the  Speed  Summary  Report 
form.  In  the  annual  certification,  the 
following  data  must  be  reported: 

•  For  freeways  and  nonfreeways  posted  at 
55  mph: 

— Percent  of  vehicles  exceeding  55  mph. 

— Percent  of  vehicles  exceeding  60  mph, 

— Percent  of  vehicles  exceeding  65  mph, 

— Percent  of  vehicles  exceeding  70  mph,  and 
— Percent  of  vehicles  exceeding  75  mph. 

•  For  freeways  posted  at  65  mph: 

— Percent  of  vehicles  exceeding  65  mph, 

— Percent  of  vehicles  exceeding  70  mph, 

— Percent  of  vehicles  exceeding  75  mph, 

— Percent  of  vehicles  exceeding  80  mph.  and 


— Percent  of  vehicles  exceeding  85  mph. 

•  In  addition  to  the  above,  the  following 
must  be  determined  for  each  highway 
category: 

— Highway  mileage  posted  at  the  NMSL, 

— Number  of  vehicle  observed, 

— Number  of  monitoring  locations,  and 
— Number  of  monitoring  sessions. 

Data  on  freeways  posted  at  55  mph  and 
nonfreeways  posted  at  55  mph  must  be 
reported  separately. 

The  data  must  be  reported  to  the  following 
precision: 

•  Number  of  Miles — ^Tenth  of  a  Mile. 

•  Number  of  Vehicles  Observed — Exact 
Number  of  Vehicles. 

•  Number  of  Locations — ^Exact  Number  of 
Locations. 

•  Number  of  Sessions— Exact  Number  of 
Sessions. 

•  Percent  Exceeding  55  mph — ^Tenth  of  a 
Percent. 

•  Percent  Exceeding  60  mph — ^Tenth  of  a 
Percent. 

•  Percent  Exceeding  65  mph — ^Tenth  of  a 
Percent. 

•  Percent  Exceeding  70  mph — ^Tenth  of  a 
Percent. 

•  Percent  Exceeding  75  mph — ^Tenth  of  a 
Percent. 

•  Percent  Exceeding  80  mph — ^Tenth  of  a 
Percent. 


•  Percent  Exceeding  85  mph — ^Tenth  of  a 
Percent. 

•  Cranpliance  Score — Decimal  Place. 

In  addition,  a  distribution  of  vehicle 

speeds  shall  be  reported  for  each  highway 
category.  The  following  categories  shall 
used  in  the  reporting  of  the  distribution  of 
vehicle  speeds: 

•  Number  of  vehicles  at  30  mph  and 
below; 

•  Number  of  vehicles  from  31  to  35  mph; 

•  Number  of  vehicles  from  36  to  40  mph: 

•  Number  of  vehicles  from  41  to  45  mph; 

•  Number  of  vehicles  from  46  to  50  mph; 

•  Number  of  vehicles  from  51  to  55  mph; 

.  •  Number  of  vehicles  from  56  to  60  mph; 

•  Number  of  vehicles  from  61  to  65  mph; 

•  Number  of  vehicles  from  66  to  70  mph; 

•  Number  of  vehicles  from  71  to  75  mph; 

•  Number  of  vehicles  from  76  to  80  mph; 

•  Number  of  vehicles  from  81  to  85  mph; 
and, 

•  Number  of  vehicles  at  86  mph  and 
above. 

These  data  should  be  reported  on  a 
formatted  computer  disk  which  will  be - 
provided  to  each  State  by  the  Division  office. 


«,  •  ■  1 
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Calculation  of  Compliance  Score 

(Send  annual  report  to  Office  of  Highway  Safety  HHS-32] 
(Annual  Report— Year _ State _ ] 


Highway  category 

Ad|usted  percent  exceeding 

60  mph 

65  mph 

70  mph 

75  mph 

80  mph 

Freeways  Posted  at  55  MPH . . . 

XXXX 

XXXX 

Freeways  posted  at  65  MPH  . . . 

XXXX 

XXXX 

■ 

Non-freeways  posted  at  55  MPH . . 

XXXX 

XXXX 

XXXXX— Data  not  to  ba  raporlad 


Computation  of  Compliance  Score: 
Percent  Exceeding  60  mph  on  55  mph 

Freeways: _ . _ times 

1.055= _ . _ 

Percent  Exceeding  65  mph  on  55  mph 

Freeways: _ . _ ^times 

1.115= _ . _ 

Percent  Exceeding  70  mph  on  55  mph 

Freeways:  _ _ . _ ^times 

1.180= _ . _ 


Percent  Exceeding  70  mph  on  65  mph 

Freeways: _ . _ times 

1.354= _ . _ 

Percent  Exceeding  75  mph  on  65  mph 

Freeways: _ . _ times 

1.434= _ . _ 

Percent  Exceeding  80  mph  on  65  mph 

Freeways: _ . _ times 

1.520= _ . _  - 

Percent  Exceeding  60  mph  on  55  mph  Non- 

Freeways:  _ . _ times 

2.659= _ . _ 


Percent  Exceeding  65  mph  on  55  mph  Non- 

Freeways:  _ . _ times 

2.811= _ . _ 

Percent  Exceeding  70  mph  on  55  mph  Non- 

Freeways:  _ . _ times 

3.974= _ . _ 

Adjusted  Compliance  Score  (sum  of  the 
scores  for  the  nine  highway  categories) 


Distribution  of  Vehicle  Speeds 

(Serxl  quarterty  report  to  Office  of  Highway  Information  Statistics  HPM-30,  send  arynual  report  to  Office  of  Highway  Safety  HHS-32) 
(C^rterty  Report  Annual  Report  (drcie  one)— Quarter  or  Year _  State _ ] 


Recorded  speeds 

30  MPH  and  Below. 

31  to  35  MPH. 

36  to  40  MPH. 

41  to  45  MPH. 

46  to  50  MPH. 

51  to  55  MPH. 

56  to  60  MPH. 

61  to  65  MPH. 

66  to  70  MPH. 

71  to  75  MPH. 

76  to  80  MPH. 

81  to  85  MPH. 

86  MPH  and  Above. 


Rt— Rural  Merttala.  RO— Rural  Other.  U— Uibart  ManUta,  UO— Urban  Other. 


Table  4 

Table  of  Random  Nxunbers 

This  table  contains  2800  five-digit  numbers 
organized  in  200  rows  by  14  columns. 
Numbers  from  this  table  may  be  selected  by 
any  random  procedure.  The  procedtire 
presented  here  consists  of  five  steps: 

1.  Decide  upon  some  arbitrary  scheme  of 
selecting  the  starting  point  (row,  column) 
firom  the  table.  One  method  is  to  ask  a  person 
to  select  a  number  between  1  and  14.  This 
will  be  the  column  number.  Then  ask  a 
second  person  to  select  a  number  between  1 


and  200.  This  will  be  the  row  number.  You 
have  now  selected  a  point  (number)  to  start 
in  the  table. 

2.  Assign  numbers  1  to  99,999  to  all  items 
(highway  sections  within  a  highway 
category)  in  the  population  frum  which  the 
random  selection  will  be  made. 

3.  Decide  upon  some  arbitrary  scheme  of 
selecting  positional  digits  for  each  number 
chosen.  If  500  is  the  highest  sequence 
number  used,  you  may  decide  to  use  the  first, 
third,  and  fourth  digit  of  each  entry  selected, 
and  as  a  consequence  a  three-digit  number  is 
created  frt>m  each  entry  choice. 


4.  If  the  number  selected  firom  the  random 
number  table  is  less  than  the  highest 
sequence  number,  one  item  has  been  selected 
frt)m  your  population.  If  a  niunber  selected 

is  greater  than  the  highest  sequence  number 
or  is  a  rep>eat  of  a  number  already  selected, 
it  should  be  paswd  over  and  the  next  number 
selected  used.  This  process  should  continue 
until  the  desired  number  of  random  numbers 
have  been  selected. 

5.  A  method  should  be  designed  to 
progress  through  the  random  number  table 
firom  the  starting  point.  Any  method  can  be 
used,  but  you  should  decide  before  the 
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random  numbers  are  selected.  One  method  is 
to  read  down  the  column  as  far  as  you  can. 
Then  select  one  of  the  columns  on  either  side 
and  read  up  the  next  column.  Continue  this 
process  until  the  desired  number  of  random 
numbers  has  been  selected. 

The  following  is  an  exainple  that  putt  this 
procedure  into  practice. 

Example 

The  problem  is  to  randomly  select  10 
highway  segments  to  be  monitored  foom  a 
population  of  500  segments. 

•  Select  starting  point  in  the  Random 
Number  Table. 

a.  Person  one  selected  a  number  between 
1  and  14,  7. 

b.  Person  two  selected  a  number  between 
1  and  200,  3. 


•  Therefore,  the  starting  point  selected  is 
row  3.  column  7.  random  number  15179. 

•  Assign  number  to  highway  segment 
population  1  to  500. 

•  Selection  of  Position  of  Digits. 

a.  Since  the  highest  sequence  number  is 
500.  three  digits  should  be  selected. 

b.  The  ftrst  three  digits  from  the  random 
number  table  will  be  used  to  construct  the 
laiMfom  number. 

•  The  higjiest  number  that  can  be  used  is 
500,  therefore,  a  number  greater  than  500  will 
be  passed  over.  If  the  number  000  represents 
1,000.  and  if  it  is  encountered  it  will  not  be 
used  as  it  is  greater  than  500. 

•  If  a  number  appears  more  than  once  in 

a  selection,  it  will  not  be  selected  the  second 
time  (or  third  time,  fourth  time,  etc.). 

•  Selection  of  Random  Numbers 

Random  Number  Table 


a.  The  progress  through  the  random 
number  table  will  be  down  the  columns 
selected  and  up  one  of  the  colunms  on  either 
side  of  the  column  used  before. 

b.  Locate  starting  point  row  3,  column  7. 

c  The  first  randomly  selected  number 

using  the  position  of  the  digits  in  step  3  is 
151.  The  next  number  is  394  (row  4,  column 
7).  The  next  number,  604  (row  5.  column  7), 
will  not  be  used  as  it  is  greater  than  500. 
Continue  do%vn  the  column  selecting  only 
numbers  that  are  less  than  or  equal  to  500. 

This  process  continues  until  all  ten 
numbers  have  been  selected.  The  result  is  the 
ten  randomly  selected  highway  segments 
listed  below: 

151,  394, 186,  388,  363,  475, 185,  458,  328, 
and  379. 


(t) 

(2) 

(3) 

(*) 

(5) 

(6) 

(7) 

(8) 

(9) 

(10) 

(11) 

(12) 

(13) 

(U) 

10480 

15011 

01536 

02011 

81647 

91646 

69179 

U194 

62590 

36207 

20969 

99570 

91291 

90700 

22368 

46573 

25595 

R'L'Vn 

30995 

89196 

27982 

53402 

93965 

34095 

52666 

19174 

39615 

99505 

24130 

48360 

22527 

97265 

64809 

15179 

24830 

49340 

32081 

30680 

19655 

63348 

58629 

42167 

93093 

06243 

61680 

07856 

16376 

39440 

53537 

71341 

57004 

00849 

74917 

97758 

16379 

37570 

39975 

81837 

16656 

06121 

91782 

60468 

81305 

49684 

60672 

14110 

06927 

01263 

54613 

77921 

06907 

11008 

42751 

27756 

53498 

18602 

70659 

90655 

15053 

21916 

81825 

44394 

42880 

99562 

96301 

72905 

91977 

56420 

05463 

69994 

07972 

98872 

18876 

31016 

20922 

71194 

94595 

18738 

44013 

69014 

46840 

60045 

63213 

18425 

21069 

04903 

10634 

42S08 

12952 

32307 

89579 

14342 

63661 

10281 

17453 

18103 

57740 

84378 

f  2S331 

12566 

58678 

44947 

05585 

56941 

85475 

36857 

43342 

RtOftft 

RVien 

59533 

38867 

62300 

06158 

17963 

16438 

11458 

18503 

64962 

26916 

69578 

88231 

33276 

70997 

79936 

56865 

05859 

90106 

31595 

01547 

85590 

91610 

78188 

40961 

48236 

1  03427 

40626 

16663 

72696 

52180 

20847 

12234 

90511 

33703 

90322 

06429 

93969 

52636 

92737 

88974 

33468 

,  36320 

17617 

30015 

08272 

84115 

27156 

30613 

74952 

10365 

07119 

61129 

87529 

71048 

85689 

48237 

52267 

67689 

93394 

01511 

26358 

85104 

20285 

29975 

89868 

97336 

08178 

77233 

’  13918 

47564 

81056 

97735 

85977 

29372 

74461 

28551 

90707 

51085 

12765 

51821 

51259 

77432 

16306 

60756 

92144 

49442 

53900 

70960 

63990 

75601 

40719 

02368 

21382 

52404 

60268 

89368 

19685 

56322 

44819 

01188 

65255 

64835 

44919 

05944 

55157 

01011 

52182 

54092 
)  53916 

33362 

94904 

31273 

04146 

18594 

29852 

71585 

85030 

51132 

01915 

92747 

64951 

^  46369 

58566 

23216 

'  14513 

'  83149 

967  .ii5 

23495 

64350 

94738 

17752 

35156 

35749 

07056 

1  97628 

1  33787 

09998 

42698 

06691 

<  76988 

13602 

51851 

46104 

88916 

i  19509 

25625 

58104 

48663 

;  91245 

!  85828 

14346 

09172 

:  30168 

90229 

04734 

59193 

22178 

30421 

61666 

99604 

32812 

54164 

1  58492 

1  22421 

7A103 

47070 

>  25306 

i  76468 

26384 

56151 

06646 

21524 

15227 

96900 

44592 

32639 

29334 

32363 

05597 

24200 

13363 

38005 

1  94342 

28728 

35806 

06912 

17012 

64161 

18296 

22861 

’  27001 

t  87637 

87306 

58731 

'  00256 

1  45634 

15398 

46557 

41135 

10367 

07684 

36188 

16510 

02488 

,  33062 

28834 

07351 

19731 

;  92420 

1  60952 

61280 

50001 

67658 

32586 

66679 

SQ72Q 

94953 

81525 

72295 

04839 

96423 

24878 

82651 

66566 

14778 

76797 

14780 

13300 

87074 

79666 

96725 

29676 

i  20591 

26432 

46901 

1  20848 

89766 

81536 

12666 

98256 

57102 

80428 

2S280 

00742 

05366 

57392 

1  04213 

39064 

25669 

66432 

26422 

84673 

444017 

40027 
'  44048 

32632 

37937 

61362 

63904 

96947 

45786 

96067 

68T34 

64760 

75470 

64584 

66520 

96096 

34683 

98253 

90449 

91921 

26416 

64117 

94305 

26766 

1  25940 

39972 

22209 

71500 

64568 

91402 

42416 

07844 

69618 

00582 

04711 

87917 

77341 

42206 

35126 

74087 

99547 

81817 

42607 

43808 

76655 

62028 

76630 

00725 

69684 

62797 

56170 

86324 

88072 

76222 

38086 

84637 

93161 

76036 

65855 

77019 

86006 

69011 

25978 

65797 

57948 

95876 

29688 

55293 

88604 

18988 

67917 

27354 

48708 

26575 

18912 

06625 

82271 

40801 

65424 

59920 

69774 

29641 

33811 

80150 

54262 

12777 

85963 

46501 

03547 

09763 

83473 

73577 

12906 

30883 

18317 

28290 

35797 

05998 

41688 

34952 

37888 

38917 

88050 

91567 

17955 

42595 

56349 

27956 

90999 

30134 

49127 

04024 

20044 

86385 

59931 

29880 

06115 

99730 

20642 

55536 

18066 

848S5 

02006 

29080 

73706 

09250 

63517 

79656 

36103 

73211 

42701 

46503 

92157 

18584 

89634 

18845 

94824 

49618 

76171 

02304 

84810 

51038 

82834 

20655 

09922 

58727 

25417 

28168 
44 137 

15475 

48413 

56942 

25555 

53380 

21246 

20562 

35509 

87338 

20468 

14577 

96427 

62765 

07523 

35605 

33362 

81263 

64270 

39667 

01638 

47358 

92477 

56873 

66969 

56307 

96420 

61607 

04680 

49S18 

45585 

89656 

4^66 

20103 

04102 

77490 

46660 

18062 

46706 

34914 

63976 

88720 

82765 

34476 

17032 

87589 

40836 

32427 

70002 

70663 

86863 

77775 

69348 

70060 

28277 

39475 

46473 

23219 

53416 

94970 

25832  ! 

69975 

94864 

19661 

72828 

00102 

66794 

53976 

54914 

06990 

67245 

68350 

82948 

11396 

42878  ! 

80287 

86267 

47363 

46634 

06541 

97800 

76072 

29515 

40960 

07391 

58745 

25774 

22987 

80059  j 

39911 

96189 

41151 

14222 

60697 

59583 

90725 

52210 

83974 

29992 

65831 

3B8S7 

50490 

83765 

55657 

14361 

31720 

57375 

56226 

41546 

64364 

67412 

33339 

31926 

14883 

24413 

56744 

92351 

97473 

89286 

35931 

04110 

23726 

51900 

08962 

00358 

31662 

25388 

81842 

34072 

81248 

36648 

98861 

89352 

48373 

45578 

78547 

81788 

96012 

68379 

93526 

70765 

10593 

04542 

76463 

54328 

02349 

17247 

20865 

14777 

62730 

92277 

15664 

16406 

10493 

81899 

20482 

04153 

38391 

53381 

91132 

79401 

21998 

21436 

59516 

63035 

61652 

oytsn 

27195 

36693 

48223 

31238 

46751 

59640 

22923 

01754 

32261 

72772 

85663 

nariae 

16829 

81953 

05520 

91962 

04739 

13092 

97662 

24822 

94730 

06496 

35060 

04822 

86772 

96289 

73115 

35101 

47498 

87637 

99016 

71080 

88824 

71013 

16735 

20286 

231531 

72924 

35165 

43040 

57491 

30405 

16703 

83946 

23167 

23782 

48323 

14422 

45021 

15058 

33132 

45799 

12544 

22716 

41035 

10792 

80780 

09983 

4»93 

74353 

44812 

68668 

12515 

30420 

69631 

70735 

91202 

S490 

16631 

35006 

85900 

96275 

32388 

52380 

16815 

66266 

82732 

3M80 

73817 

32523 

41916 

41437 

96773 

20206 

42569 

76985 

05300 

22164 

24368 

54224 

35083 

19687 

11052 

01401 

60383 

19746 

38835 

64202 

14349 

82874 

RRsyi 

44133 

64486 

00697 

64758 

75366 

35970 

78554 

18124 

31601 

63318 

12614 

nR-iRT 

59646 

92325 

31624 

78384 

17403 

53963 

44167 

33072 

60332 

Federal  Regiater  /  Vot.  S8,  No.  1  /  Monday,  January  4,  1993  /  Proposed  Rules 


203 


Random  Number  Table— Continued 


UnwboL 

(D 

« 

(3) 

W 

GO  . . . . . 

78919 

19474 

27889 

23632 

6t 

03931 

33309 

57047 

74211 

74428 

09086 

33276 

43672 

20765 

10119 

fia . . . 

00903 

12426 

95452 

14267 

42238 

87025 

26S04 

UK 

16153 

41744 

GG . . . .  . . . 

21457 

40742 

29820 

96783 

21581 

55612 

57602 

02050 

89728 

AA 

fifl . . 

44857 

86999 

99324 

51281 

91340 

84979 

46649 

81973 

71 

91227 

21199 

31935 

27022 

70 

50001 

38140 

66321 

19934 

28609 

73 

65390 

05224 

72958 

74  . .  . 

27504 

96131 

83944 

41575 

37168 

94851 

39117 

89632 

78  . 

11506 

70225 

51111 

36351 

77 

37449 

30362 

06694 

54690 

46515 

70331 

85922 

.08899 

7<1 . 

30966 

81223 

42416 

8808.0 

flO  . . 

63796 

64985 

46563 

09765 

B1  . 

82466 

84846 

99254 

67632 

21865 

32906 

92431 

nflnnn 

fta . . . 

Rn.338 

98762 

07406 

53458 

84 . . 

43937 

46691 

24010 

25560 

97656 

63175 

89303 

16275 

88 . 

03299 

01221 

05416 

36962 

87  . .  . . . . 

79626 

06486 

03574 

17668 

88  . 

85636 

47539 

03129 

06177 

160^ 

14367 

61337 

on 

08362 

15656 

60627 

36478 

Q1 

79556 

29066 

04142 

16266 

09 

92608 

82674 

27072 

32534 

239K 

25835 

40055 

67006 

flA 

09915 

96306 

05908 

97901 

QK 

50937 

33300 

26695 

62247 

QA 

42488 

76077 

80889 

61657 

87 . . . . . 

46764 

86273 

63003 

93017 

5«  . . . . . ,  ,  , 

03237 

45430 

55417 

63282 

86591 

81462 

52667 

61563 

inn 

38534 

01715 

94964 

87268 

09897 

int . 

13264 

16834 

74151 

in? . . . . .  . . . . 

21224 

00370 

30420 

03663 

80082 

47887 

81065 

649^ 

36452 

104 . 

00199 

50993 

08808 

inR . 

60578 

06483 

28733 

37867 

92140 

18312 

17441 

01929 

in7 

97458 

14229 

12063 

59611 

108  .  . .  .  .  . 

35249 

38980 

38646 

34475 

11759 

72417 

109 . . .  ,  . ; 

46600  ! 

11900 

no .  J 

10750 

52745 

38749 

87365 

36247 

27850  ' 

73958 

20673 

119 

70994  i 

66986  1 

99744 

72438 

113..... . 

99638 

94702 

11463 

18148 

72055  i 

15774 

43857 

99605 

11*^ 

24038  1 

65541 

85788  ' 

11R  ^ 

74976 

14631 

35906 

28221 

117 

35553 

71628 

70189 

26436 

35676 

12797 

51434 

82976 

1 10 

74815 

67523 

72985 

23183 

i9n 

45246 

88048 

65173 

50989 

121  . 

76509 

47069 

86378 

41797 

122 . 

19669 

90332 

04315 

21358 

123 . 

42751 

35318 

97513 

61537 

124 . 

11946 

22681 

45045 

13964 

12.S 

96518 

48688 

20996 

11090 

126 . . . . 

127 . 

35726 

39737 

58643 

42750 

76869 

48968 

84622 

70536 

128 . 

97025 

66492 

56177 

04049 

129 . 

62614 

08075 

09788 

56350 

lan 

25578 

22950 

15227 

83291 

131 

68763 

69576 

88991 

49662 

17900 

00813 

64361 

60725 

l.'^O 

71944 

60227 

63551 

71109 

134  . .  . 

54684 

93691 

85132 

64399 

13S . . 

25946 

27623 

11258 

65204 

138  .  . 

01353 

39318 

44961 

44972 

99063 

88191 

27662 

99113 

52021 

45406 

37945 

75234 

139 . . . . . . . . 

78755 

47744 

43776 

83096 

140 . . .  . 

25282 

69106 

59180 

16257 

fS) 

(7) 

m 

(9) 

(10) 

(11) 

(1Z) 

(13) 

(14) 

47914 

02564 

37680 

20801 

72152 

39339 

34606 

06930 

85001 

87820 

63445 

17361 

62828 

39908 

05007 

91264 

66633 

25570 

36818 

46920 

89917 

15665 

52872 

73823 

73144 

86662 

86970 

74492 

51605 

99378 

92648 

46454 

09552 

88815 

19553 

51125 

79375 

97596 

TDcIfD 

86092 

20979 

04S08 

64535 

31355 

86064 

29472 

47669 

05974 

52466 

16834 

81858 

65642 

74240 

56302 

00033 

67107 

77510 

70625 

26725 

34191 

29400 

21840 

15035 

34537 

33310 

06116 

95240 

15957 

16572 

06004 

17937 

37621 

47075 

42060 

97403 

46626 

66995 

43605 

33366 

21S87 

05810 

24813 

86902 

60307 

16468 

03264 

8852S 

42766 

05269 

92S32 

84463 

60563 

79312 

93454 

68676 

25471 

93911 

25650 

12682 

73572 

37949 

61023 

43997 

15263 

80644 

43942 

89203 

71795 

99533 

50501 

84067 

05462 

35216 

14466 

29691 

68607 

41667 

14951 

01696 

8S06S 

72163 

09538 

12151 

06878 

91903 

16749 

34405 

56087 

82790 

70925 

81406 

39147 

25549 

48542 

42627 

45233 

57202 

94617 

23772 

07896 

10573 

06619 

64482 

73923 

36152 

05164 

94142 

25299 

84387 

34925 

00959 

16487 

65536 

49071 

39782 

17095 

02330 

74301 

00275 

48290 

19444 

66499 

71S45 

05422 

13442 

78675 

84081 

66938 

93664 

59894 

04052 

531  tS 

62757 

95348 

78662 

11163 

61651 

50245 

34971 

52924 

57015 

15765 

97181 

17869 

45349 

61796 

66345 

81073 

49106 

79860 

21532 

30502 

32305 

86482 

05174 

07901 

54339 

58861 

74816 

46942 

44160 

78128 

83991 

42865 

92520 

83531 

00377 

35909 

81250 

54238 

43218 

50076 

21361 

04816 

51202 

88124 

41670 

52689 

51275 

83556 

64297 

51674 

64126 

62570 

26123 

05155 

59104 

52799 

28225 

85782 

13564 

59069 

26445 

29789 

B2S05 

41001 

12535 

12133 

14645 

23541 

86355 

33941 

25786 

54990 

71899 

15475 

95434 

98227 

C1624 

19585 

07100 

92063 

21942 

18611 

43748 

20203 

16534 

03862 

78095 

50136 

55758 

92237 

26759 

86367 

21218 

96442 

nRTn.a 

56613 

91511 

75928 

07785 

76020 

79924 

25651 

8332S 

88428 

85076 

72811 

22717 

50585 

65651 

11977 

02510 

26113 

99447 

68645 

34327 

15152 

55230 

93448 

12143 

46609 

32989 

74014 

64708 

00533 

35396 

58408 

13261 

4790B 

65648 

16764 

53412 

09013 

07832 

41574 

17639 

82163 

60859 

75967 

15367 

12656 

66227 

38358 

22478 

73373 

88732 

09443 

82558 

05250 

17075 

27606 

96204 

63863 

11951 

34648 

88022 

56146 

34925 

57031 

12293 

02753 

14827 

22235 

35071 

99704 

37543 

11601 

35503 

85171 

28395 

14166 

00621 

80703 

70426 

75647 

76310 

88717 

37890 

40129 

69927 

76123 

50642 

43834 

86654 

70959 

79725 

93872 

28117 

19233 

34136 

79180 

97526 

43092 

04096 

73571 

80799 

76536 

71255 

64239 

31204 

36692 

40202 

35275 

57306 

55543 

53203 

18098 

47625 

88684 

90616 

17349 

88298 

90163 

36600 

78406 

06216 

95787 

42579 

90730 

14972 

90053 

89534 

76036 

49199 

43716 

97^48 

04379 

46370 

28872 

65680 

43772 

39560 

12916 

06537 

62738 

19636 

51132 

25739 

56947 

24670 

36665 

00770 

22878 

021791 

51602 

07270 

76517 

97275 

45960 

96646 

89426 

41583 

17564 

27395 

63904 

41546 

49197 

82277 

24120 

66279 

80432 

65793 

83287 

34142 

13241 

30590 

97760 

35848 

91983 

87690 

94624 

69721 

57484 

67501 

77638 

44331 

11257 

71131 

11099 

07936 

98710 

96539 

27186 

31237 

80612 

44488 

97819 

70401 

95419 

18163 

69201 

31211 

54288 

39296 

37318 

65724 

90401 

79017 

62077 

32249 

90466 

33216 

19356 

02591 

54263 

88449 

01912 

07436 

50813 

60514 

69257 

12489 

51924 

86871 

92446 

36607 

11456 

30440 

52639 

46743 

27860 

77940 

39296 

97838 

95145 

32378 

68038 

89351 

37005 

58959 

53731 

69295 

59062 

39404 

13198 

59960 

70408 

29812 

83128 

37800 

63635 

71051 

84724 

52492 

22342 

78071 

17456 

96104 

18327 

01174 

42159 

11392 

20724 

54322 

36923 

70009 

23233 

65438 

59685 

81386 

80431 

90628 

52506 

02016 

85151 

88598 

47821 

00265 

82529 

10419 

76939 

25993 

03S44 

21560 

83471 

43989 

90770 

22965 

44247 

38835 

59399 

13790 

^112 

01324 

39520 

76210 

22467 

83275 

32266 

39470 

91548 

12854 

30166 

09073 

75887 

36782 

00268 

97121 

57676 

63407 

91178 

60348 

55368 

80392 

41012 

36270 

77786 

89578 

21096 

42010 

26344 

92920 

92155 

56807 

54644 

58581 

95331 

78629 

73344 

02446 

63594 

98924 

20633 

58842 

85961 

07648 

70164 

34994 

67662 

91060 

89894 

36063 

32819 

68559 

99221 

49475 

50556 

34698 

71800 

11910 

49672 

88575 

97966 

32466 

10083 

54728 

81972 

58975 

30761 

97248 

11188 

39062 

63312 

52496 

07349 

79178 

33692 

57352 

72862 

54955 

08159 

00337 

80778 

27507 

95476 

212S2 

12748 

37554 

97775 

57517 

59419 

58045 

44067 

58716 

56840 

45557 

96345 

33271 

53464 

48396 

57177 

83867 

86464 

14342 

21545 

46717 

72364 

86954 

55580 

39098 

36083 

72505 

92265 

23107 

60278 

05622 

46760 

44294 

07672 

84864 

64952 

38404 

94317 

65402 

13589 

01055 

79044 

19308 

83623 

80312 

48028 

26408 

43591 

75528 

65341 

49044 

95495 

81256 

53214 

76787 

51591 

54509 

49295 

BMO 

59860 

30883 

89660 

96142 

18354 

41737 

79599 

96191 

71845 

86899 

70694 

24290 

01551 

80092 

82118 

46704 

63362 

56625 

00461 

73323 

91427 

15264 

06969 

57048 

54149 

88974 

61005 

99709 

30666 

26451 

11528 

44323 

34778 

60342 

60388 

05624 

43836 

58254 

26160 

32116 

63403 

35404 

57146 

10909 

07346 

29182 

44324 

14491 

55226 

78793 

34107 

30374 

48429 

61376 

09559 

52832 

50880 

22273 

05554 

99521 

73791 

85744 

29276 

70326 

602S1 

91766 

90262 

56073 

06606 

51826 

18893 

83448 

31915 

97764 

75091 

57174 

35571 

99884 

13951 

71057 

53961 

61448 

74909 

07322 

80960 

24327 

86978 

22644 

87779 

23753 

99926 

63898 

54886 

18051 

96314 

03225 

14281 

83637 

55964 

13300 

52212 

58781 

14905 

46502 

04472 

22810 

43609 

12224 

25643 

89884 

31149 

85423 

32581 

34374 

70873 
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Random  Number  Table— Continued 


Une^ 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

(8) 

(9) 

(10) 

(11) 

(12) 

(13) 

(14) 

11959 

94202 

C2743 

86647 

79725 

51811 

12998 

76844 

05320 

54236 

53891 

70226 

38632 

84776  1 

11644 

13792 

96190 

01424 

30078 

28197 

55583 

05197 

47714 

66440 

22016 

79204 

06862 

94451 

144 1  _ ! — . . . 

97912 

75714 

68110 

89585 

59812 

99296 

95448 

52640 

43244 

46518 

31262 

55486 

68880 

90754 

13040 

88932 

16456 

19937 

43813 

57119 

89416 

23251 

42482 

55619 

33939 

23679 

07589 

39600 

60666 

63007 

20007 

66819 

84164 

61131 

81429 

60676 

42807 

78286 

29015 

1AA  . 

78017 

90220 

92503 

83375 

26986 

74399 

30850 

88567 

29169 

72816 

53357 

15428 

66932 

44768 

43342 

20696 

26331 

43140 

69744 

82928 

24968 

94237 

46138 

77426 

39039 

55596 

12655 

148.  _ _ 

19336 

14605 

86603 

51680 

97678 

24261 

02464 

86563 

74812 

60069 

71674 

15478 

47642 

83612 

46623 

62876 

85197 

07824 

91392 

58317 

37726 

84628 

42221 

10268 

20692 

15699 

29167 

. 

41347 

61666 

62961 

60413 

71020 

83658 

02415 

33322 

66036 

96712 

46795 

16308 

28413 

05417 

151  _ _ _ _ _ 

38128 

51178 

75096 

13609 

16110 

73533 

42564 

59870 

29399 

67834 

91055 

89917 

51096 

6901 

60950 

ImIWJ 

73254 

96067 

50717 

13878 

03216 

78274 

65863 

37011 

91283 

33914 

91303 

49326 

. 

90524 

17320 

29632 

96116 

75792 

25326 

22940 

24904 

60523 

38928 

91374 

55597 

97567 

38914 

ic;^ 

49897 

16278 

67160 

39406 

97056 

43517 

84426 

59650 

20247 

19293 

02019 

14790 

02852 

05819 

155 . . . 

18494 

99209 

81060 

19488 

65596 

59787 

47939 

91225 

98768 

43688 

00438 

05546 

09443 

82897 

156 . . . 

30171 

37741 

70203 

94094 

87261 

30056 

58124 

70133 

18936 

02138 

59372 

09075 

157 . . . . 

04213 

70925 

95360 

55774 

76439 

61768 

52817 

81151 

52186 

31940 

54273 

49032 

158 . . .  . . 

56344 

44587 

83231 

50317 

74541 

07719 

25472 

41602 

77318 

15145 

57515 

07633 

Ifift  . 

69742 

62578 

83575 

30337 

07488 

51941 

84316 

42067 

49692 

26616 

29101 

03013 

73449 

160 . . . 

58012 

74072 

67488 

74580 

47992 

69482 

58624 

17106 

47538 

13452 

22620 

24260 

40155 

74716 

161 . . . 

18348 

19655 

42887 

08279 

43206 

47077 

42637 

45606 

00011 

20662 

14642 

49964 

94509 

56380 

162  . . . . 

59614 

09193 

58064 

29086 

44385 

45740 

70752 

05663 

49061 

26960 

57454 

99264 

24142 

74648 

Ifin  . . 

75688 

39210 

5M97 

62748 

72658 

98059 

6t202 

72789 

01869 

13496 

14663 

67645 

89713 

1A4 

13941 

69101 

70061 

35460 

34576 

15412 

81304 

58757 

35496 

94830 

75521 

00603 

97701 

IfiS . . . . . . 

96475 

86456 

54463 

96419 

55417 

41375 

76886 

19008 

66877 

35934 

59601 

00497 

15942 

14549 

38324 

87094 

19069 

67590 

11067 

68570 

22591 

65232 

85915 

91499 

167 

69155 

25496 

13240 

57407 

91407 

49160 

07379 

34444 

94567 

66035 

38918 

65708 

47870 

12927 

16043 

53257 

93796 

52721 

73120 

48025 

76074 

95605 

67422 

41646 

14557 

169 . . 

79504 

22761 

30518 

28373 

73898 

30550 

76684 

77366 

32276 

04690 

61667 

64798 

66276 

i7n 

46967 

74841 

50923 

15339 

37755 

98995 

40162 

89561 

69199 

42257 

11647 

47603 

48779 

97907 

171 

14558 

50769 

3S444 

59030 

87516 

48193 

02945 

00922 

48189 

04724 

21263 

20892 

92955 

90251 

17P  . 

12440 

01132 

38611 

28135 

68089 

10954 

10097 

54243 

06460 

50856 

65435 

79377 

53890 

i7n . . . 

32293 

68653 

10497 

98919 

46587 

77701 

99119 

93165 

67788 

17638 

23097 

21468 

36992 

174  .  ... 

21875 

72462 

77981 

56550 

55999 

87310 

69643 

45124 

00349 

25746 

00644 

96631 

30651 

17S . . . . . . 

23169 

39571 

56972 

20628 

21788 

51736 

33133 

72696 

32605 

41569 

76148 

91544 

21121 

17fi . 

11128 

71624 

72754 

49064 

96303 

27830 

45817 

67867 

16062 

87453 

17226 

72904 

71474 

177 

21258 

66634 

70335 

92448 

17354 

83432 

49608 

66520 

06442 

59664 

20420 

39201 

69549 

1711 

15072 

15178 

30730 

47481 

48490 

41436 

25015 

49932 

20474 

53821 

51015 

79841 

32405 

179 . . . 

99154 

57412 

09858 

65671 

60655 

71479 

63520 

31357 

56968 

06729 

34465 

70665 

04184 

25250 

180 . . .  . . . . 

08759 

81089 

23706 

32994 

35426 

36666 

63988 

96844 

37533 

06269 

27021 

45866 

22835 

78451 

67323 

61114 

62192 

47547 

58023 

64630 

34886 

98777 

75442 

95592 

06141 

45096 

73117 

1fl2 . . . . . . . 

84834 

20764 

72206 

89393 

34546 

93436 

86730 

61805 

78955 

18952 

46436 

58740 

im 

00374 

10107 

85061 

69228 

81969 

92216 

03568 

39630 

81869 

52824 

50937 

27954 

16884 

1  67429 

86612 

47367 

10242 

44880 

12060 

44309 

46629 

55105 

66793 

93173 

00480 

13311 

185 _ _ _ _ 

18745 

35303 

08134 

33925 

03044 

59929 

95416 

04917 

57596 

24878 

61733 

92834 

64454 

1BK  . 

72934 

88292 

65728 

38300 

42323 

64068 

98373 

48971 

09049 

59943 

36538 

05976 

82118 

187 .  . - . 

17626 

20910 

57662 

80181 

38579 

24580 

90529 

52303 

50436 

29401 

57824 

66039 

81062 

188 . . . . . 

27117 

61399 

50967 

41399 

81636 

16663 

15634 

79717 

94696 

59240 

25543 

97989 
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Title  3 —  Proclamation  6519  of  December  30,  1992 


The  President  To  Implement  Tariff  Modifications  on  Certain  Plywood  Origi¬ 

nating  in  the  Territory  of  Canada  and  for  Oth^r  Purposes 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

1.  Pursuant  to  section  201(c)  of  the  United  States-Canada  Free-Trade  Agree¬ 
ment  Implementation  Act  of  1988  (Public  Law  100-449)  (the  “CFTA  Act"), 
the  President  is  authorized  to  implement  the  tariff  concessions  described 
in  article  2008  of  the  United  States-Canada  Free-Trade  Agreement  (the 
"CFTA")  when  he  determines  that  common  performance  standards  for  the 
use  of  softwood  plywood  and  other  structural  panels  in  construction  applica¬ 
tions  have  been  incorporated  into  building  codes  in  the  United  States  and 
Canada.  Article  2008  of  the  CFTA  allowed  the  United  States  and  Canada 
to  delay  implementation  of  tariff  concessions  on  softwood  plywood  and 
on  waferboard,  oriented  strand  board,  and  particle-board  of  all  species  be¬ 
cause  a  panel  of  experts  from  the  two  countries  failed  to  resolve  issues 
regarding  the  use  of  a  particular  grade  of  plywood  by  the  date  of  entry 
into  force  of  the  CFTA. 

2.  Pursuant  to  section  201(c)(2)  of  the  CFTA  Act,  the  President  reports 
to  the  Congress  on  the  incorporation  of  common  plywood  performance  stand¬ 
ards  into  building  codes  in  the  two  countries.  Pursuant  to  section  201(c)(3) 
of  the  CFTA  Act,  any  tariff  reduction  undertaken  by  the  United  States 
and  commencing  after  January  1,  1991,  need  not  be  in  equal  annual  incre¬ 
ments. 

3.  Pursuant  to  section  201(c)  of  the  CFTA  Act,  1  have  determined  that 
common  plywood  performance  standards  have  been  incorporated  into  build¬ 
ing  codes  in  the  United  States  and  Canada  and  that  the  necessary  conditions 
for  implementing  the  tariff  concessions  under  article  2008  of  the  CFTA 
have  been  met.  Accordindy,  I  have  reported  to  the  Con^ss  on  such  incorpo¬ 
ration,- and  1  have  decided  that  the  implementation  oy  the  United  States 

„  of  previously  agreed  staged  reductions  in  duties  on  certain  plywood  originat¬ 
ing  in  the  territory  of  Canada  should  begin  on  January  1,  1993,  and  end 
on  January  1, 1998. 

4.  Section  1204(bKl)(C)  of  the  Omnibus  Trade  and  Competitiveness  Act 
of  1988  (19  U.S.C.  3004(b)(1)(C))  (the  “1988  Act")  authorizes  the  President 
to  proclaim  modiffcations  to  the  Harmonized  Tariff  Schedule  of  the  United 
States  ("HTS")  as  are  necessary  or  appropriate  to  implement  such  technical 
rectifications  as  the  President  considers  necessary.  Pursuant  to  section 
1204(b)(1)(C).  I  have  determined  that  certain  technical  rectifications  to  the 
HTS  are  necessary  to  provide  the  proper  tariff  treatment  to  certain  chemicals. 

5.  Section  604  of  the  Trade  Act  of  1974,  as  amended  (19  U.S.C.  2483) 
(the  "Trade  Act"),  authorizes  the  President  to  embody  in  the  HTS  the 
substance  of  the  provisions  of  that  Act,  and  of  other  acts  affecting  import 
treatment,  and  action  thereunder,  including  the  removal,  modification,  con¬ 
tinuance,  or  imposition  of  any  rate  of  duty  or  other  import  restriction. 
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NOW.  THEREFISiE,  I.  GEORGE  BUSH,  President  of  the  United  States  of 
America,  acting  under  the  authority  vested  in  me  by  the  Constitulkua  and 
the  laws  of  the  United  States  of  America,  including  but  not  limited  to 
section  201(c)  of  the  CFTA  Act,  section  1204(b){l)(C)  of  the  1988  Act, 
and  section  604  of  the  Trade  Act,  do  proclaim  that: 

(1)  In  order  to  implement,  consistent  with  the  provisions  of  article  2008 
of  the  CFTA.  the  tariff  concessions  on  certain  plywood  and  on  waferboard, 
oriented  strand  board,  and  particle-board  of  all  species,  the  HTS  is  modified 
as  set  forth  in  Annex  I  to  this  proclamation. 

(2)  In  order  to  make  technical  rectifications  in  the  tariff  treatment  afforded 
to  certain  chemicals,  the  HTS  is  further  modified  as  set  forth  in  Annex 
n  to  this  proclamation. 

(3)  Any  provisions  of  previous  proclamations  inconsistent  with  the  provi¬ 
sions  of  this  proclamation  are  hereby  superseded  to  the  extent  of  such 
inconsistency. 

(4) Ia)  The  modifications  made  by  Annex  I  to  this  proclamation  shall 
be  eBective  with  respect  to  goods  originating  in  the  territory  of  Canada 
entered,  or  withdrawn  £rom  warehouse  for  consumption,  on  or  after  the 
dates  set  forth  in  Annex  I 

(b)  The  modifications  made  1^  Annex  II  to  this  proclamation  shall  be 
effoiiive  with  respect  to  articles  enfewed,  or  withdrawn  from  warehouse 
for  consumption,  on  or  after  January  1, 1093. 

IN  ¥TTNESS  WHEREOF,  I  have  heieuido  set  my  hand  this  thirtieth  day 
of  December,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-two, 
and  of  die  Independence  of  foe  United  ^tes  of  America  the  two  hundred 
and  aeventoenfo. 


IdOorial  note:  For  the  President’s  letter  to  Coaijassional  leaders  on  this  modi8cati(Mi,  see 
issue  no.  53  of  the  WeMy  Compilation  of  Presidet^cS  Documents, 


BOtag  code  SttS-Ol-M 
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ANNEX  I 

IMPLEMENTATION  OF  STAGED  TARIFF  REDUCTIONS 
ON  CERTAIN  PLYWOOD 


(a)  Effectiva  with  respect  to  goods  originating  in  the  territoary  of  Canada 
entered,  or  withdrawn  from  warehouse ffor  consumption,  on  or  after  January  I, 
1993,  HTS  subheading  4410.10.00  is  modified  by  inserting,  in  the  parentheses 
following  the  "I^ree"  duty  rate  in  the  Rates  of  Duty  l-Special  subcolumn,  the 
symbol  "CA"  in  alphabetical  order. 

(b)  Effective  with  respect  to  goods  originating  in  the  territory  of  Canada 
entered,  or  withdravm  from  warehouse  for  consumption,  on  or  after  January  1  of 
each  of  the  following  years,  for  each  of  the  enumerated  HTS  subheadings  in  the 
following  table,  the  Rates  of  Duty  l->Special  subcolumn  in  the  HTS  is  modified 
(i)  by  inserting  in  such  subcolumn  for  each  such  subheading  the  rata  of  duty 
specified  for  such  subheading  in  the  .1993  column  followed  by  the  sumbol  *CA'' 
in  parentheses,  and  (ii)  for  each  of  the  subsequent  dated  columns  by  deleting 
the  rates  of  duty  that  are  followed  by  the  symbol  "CA”  in  parentheses  and  by 
Inserting  the  following  rates  of  duty  in  such  subheadings  in  lieu  thereof. 


HTS  subhead ino 

1993 

1994 

995 

1996 

1997 

1998 

4412.19.40 

10% 

8% 

6% 

4% 

2% 

Free 

4412.99.40 

10% 

S% 

6% 

4% 

2% 

Free 

ANNEX  II 

I  ;  ■ 

TECHNICAL  RECTIFICATIONS  TO  THE 
HARMONIZED  TARIFF  SCHEDULE  OP  THE  UNITED  STATES  j 

!  : 

Bracketed  matter  is  Included  to  assist  in  the  understanding  of  the  proclaimed 
modifications.  The  following  supersedes  matter  now  in  the  HTS.  The 
subheadings  and  superior  text  are  set  forth  in  columnar  format,  and  material 
in  such  columns  is  inserted  in  the  columns  of  the  HTS  designated 
’’Heading/Subheading'*,  “Article  Description”,  "Rates  of  Duty  IHiensral”,  "Rates 
of  Duty  I'Special",  and  "Rates  of  Duty  2",  respectively. 

Effective  with  respect  to  articles  entered,  or  withdrawn  from  warehouse  for 
consumption,  oh  or  after  January  1.  1993; 

(a)  HTS  subheading  2922.29.23  is  deleted. 

(b)  Subheading  2922.50'  of  the  HTS  is  modified  by  inserting  the  following  new 
subheading,  in  numerical  sequence: 

[Oxygen- function  amino-conpounds:] 

(Amino-alcohol -phenols, ...:] 

[Aromatic:] 

"2922.50.11  dt'l-p-Hydroxypheny I  glycine 

and  its  salts .  3.7</kg  ♦  Free  (A*,CA,E.  IS.As/kg  * 

15.6X  IL,J)  SOX" 

(c)  General  note  3(c)(ii)(D)  to  the  HTS  is  modified  by  deleting 
“2922.29.23  India"  and  inserting,  in  numerical  sequence.  "2922.50.11  India"  in 
lieu  thereof. 

(FR  Doa  92-31947 
Filed  12-30-92;  4;SS  pm) 

Billing  code  319(M)1-C 
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Executive  Order  12827  of  December  30,  1992 

Amendment  to  Executive  Order  No.  12792 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  the  Federal  Advisory  Commit¬ 
tee  Act,  as  amended  (5  U.S.C  App.  2),  and  in  order  to  extend  the  reporting 
period  of  the  National  Commission  on  America’s  Urban  Families,  it  is  hereby 
ordered  that  section  2(b)  of  Executive  Order  No.  12792  is  amended  by 
deleting  the  date  "December  31,  1992"  and  inserting  in  lieu  thereof  the 
date  "January  20, 1993". 


(FR  Doa  92-31946 
Filed  12-30-92;  4:51  pm] 
Billing  code  319S-01-M 


THE  WHITE  HOUSE, 
December  30,  1992. 
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20  Parts: 

1-399  . 

. (869-017-000634) . 

...  1640 

Apr.  1, 1992 

400499 . 

. (869-017-00064-^ 

..  3140 

Apr.  1, 1992 
Apr.  1, 1992 

500-End  . 

. (869-017-000654) . 

...  21.00 

21  ParU: 

1-99 . 

. (869-017-00066-3) . 

..  1300 

Apr.  1, 1992 

100-169  . 

. (869-01740067-1) . 

..  1300 

Apr.  1, 1992 

170-199 . 

. (869-017-00068-0) ...... 

..  1300 

Apr.  1, 1992 

200-299  . 

(au-oi74ioo6a-q . 

540 

Apr.  1, 1992 
Apr.  1, 1992 

300-499  . 

. (869-017-00070-1) . 

..  2300 

500-599  . 

. (860417-000714) . 

..  21.00 

Apr.  1, 1992 

600-799  . 

. (860417-000724) ...... 

740 

Apr.  1, 1992 

800-1299  . 

. (860417-000734) . 

..  1840 

Apr.  1, 1992 

1300-End  . 

. (860417400744) . 

9.00 

A^.  1, 1992 

22  Parts: 

1-299  . 

. (860417-00075-2) . 

...  2300 

Apr.  1, 1992 

300-End . 

. (860417-00076-1) . 

...  1940 

Apr.  1, 1992 

23 . 

. (860417-000774) . 

...  1840 

Apr.  1. 1992 

24  Parts: 

0-199 . 

. (86041740078-7) . 

3440 

Apr.  1. 1992 

200499 . 

. (860417-00070-5) . 

..  3300 

Apr.  1, 1992 

500499 . 

. (869-01740080-6) 

1340 

Apr.  1. 1992 
Apr.  1, 1992 

700-1699  . 

. (860417-00081-7) . 

..  3300 

1700-End  . 

. (86041740082-5) ..... 

..  1300 

Apr.  1, 1992 

25 . 

. (869-017-00083-3) . 

..  25.00 

Apr.  1, 1992 

26  ParU: 

§§14-1-140  . 

. (860417-00084-1) . 

..  17.00 

Apr.  1, 1992 

§§1.61-1.169 . 

. (860417-00085-0) . 

..  3300 

Apr.  1, 1892 

§§1.170-1400  . 

. (86041740088-8) . 

..  1300 

Apr.1, 1992 

§§1.301-1400  . 

. (860417-000874) . 

..  17.00 

Apr.  1, 1992 

§§1401-1400  . 

. (860417-000884) . 

..  3300 

Apr.  1, 1992 

§§1401-1440  . 

. (860-017-00080-2) . 

19.00 

Apr.  1, 1992 

§§1441-1450  . 

. (860417-00090-6) . 

..  1300 

Aimt.  1, 1992 

§§1451-1407  . 

. (660417-000914) . 

..  2300 

Apr.  1, 1992 

§§1.906-1.1000  ... 

. (860417-00092-2) . 

..  2300 

Apr.  1, 1992 

§§1.1001-1.1400  .. 

. (660417-00093-1) . 

..  1940 

Apr.  1, 1992 

§§  1.1401-End  . 

. (860417-00096-9) . 

..  2300 

Apr.  1, 1992 

2-29 . 

. (860417-00095-7) . 

..  2300 

A^.  1, 1992 

3049 . 

. (860417-00090-5) . 

..  1540 

Apr.  1, 1992 

40-49  . . 

. (860417-000974) ..... 

..  1300 

A^.  1, 1992 

50-299  . 

. (860417-00098-1) . 

..  1300 

Apr.1, 1992 

300-499 . 

. (860417-000904) . 

..  20.00 

Apr.  1, 1992 

500-599  . 

. (660417-00100-7) . 

300 

*A^.  1, 1990 
A^.  1, 1992 

600-End . 

. (860417-00101-^ . 

640 
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THto 

Stock  Numbar 

Price 

Revision  Dale 

27  Parts: 

1-199  . . 

.  (869-017-00102-3) . 

.  3400 

Apr.  1, 1992 

200-End . . 

.  (869-017-00103-1)  ....... 

.  11.00 

•Apr.1, 1991 

28  . 

.  (869-017-00104-0) . 

3700 

July  1. 1992 

29  Parts: 

0-99 . 

.  (869-017-00105-8) . 

19.00 

July  1. 1992 

100-499  . 

.  (869-013-00106-6) . 

900 

July  1. 1992 

500-899  . 

.  (869-017-00107-4)  . . 

32.00 

Julyl,  1992 

900-1899  . . 

.  (869-017-00108-2) . 

1600 

July  1, 1992 

1900-1910  (§§1901.1  to 
1910999)  . 

.  (869-017-00109-1) . 

..  29.00 

July  1, 1992 

1910  (§§1910.1000  10 
•od)  . 

..  (869-017-00110-4) . 

1600 

July  1. 1992 

1911-1925  . 

,.  (869-017-00111-2) . 

9.00 

'Julyl,  1989 

1926  . 

..  (869-017-00112-1) . 

..  14.00 

July  1, 1992 

1927-End  . 

.  (869-017-00113-9) . 

..  30.00 

July  1, 1992 

30  Parts: 

1-199  . 

..  (869-017-00114-7) . 

2500 

July  1, 1992 

200-699  . 

..  (869-017-00115-5) . 

19.00 

Julyl,  1992 

700-End  . 

..  (869-017-00116-3) . 

25.00 

Julyl,  1992 

31  Parts: 

0-199  . 

..  (869-017-00117-1) . 

..  17.00 

July  1, 1992 

200-End  . 

..  (869-017-00118-0) . 

25.00 

July  1, 1992 

32  Parts: . 

1-39,Vol.l  . 

...  15.00 

'July  1, 1984 

1-39,  Vol.  n . 

...  19.00 

'July  1, 1984 

1-39,  VoL  m . 

...  18.00 

'  Jtdy  1, 1984 

1-189  . . . 

..  (869-017-00119-8) . 

30.00 

July  1, 1992 

190-099 . . 

..  (869-017-00120-1) . 

33.00 

July  1, 1992 

400-629  . 

..  (869-017-00121-0) . 

29.00 

July  1, 1992 

630-699  . 

...  (869-017-00122-8) . 

1400 

'  Jidy  1, 1991 

700-799  . 

...  (889-017-00123-6) . 

20.00 

July  1, 1992 

600-Eod  . . 

...  (869-017-00124-4) . 

20.00 

July  1, 1992 

33  Parts: 

1-124  . 

...  (869-017-00125-2) . 

...  18.00 

July  1, 1992 

125-199  . 

...  (869-017-00126-1) . 

...  21.00 

July  1, 1992 

200-End  . 

...  (869-017-00127-9) . 

...  23.00 

Julyl,  1992 

34  Parts: 

1-299  . 

...  (869-017-00128-7) . 

...  2700 

July  1, 1992 

300-399  . 

...  (869-017-00129-5) . 

...  19.00 

July  1, 1992 

400-End  . 

...  (869-017-00130-9) . 

...  32.00 

July  1, 1992 

35  . . 

.  (869-017-00131-7) . 

...  12.00 

July  1, 1992 

36  Parts: 

1-199  . . 

...  (869-017-00132-5) . 

...  15.00 

July  1, 1992 

200-End  . 

...  (869-017-00133-3) . 

...  32.00 

July  1, 1992 

37  . 

...  (869-017-00134-1) . 

...  17.00 

Julyl,  1992 

36  Parts: 

0-17 . 

...  (869-013-00135-4) . 

....  2400 

July  1, 1991 

18-End  . . 

...  (869-017-00136-8)  .... 

....  28.00 

Sept  1, 1992 

39  . 

...  (869-017-00137-6) . 

....  16.00 

July  1,1992 

40  Parts: 

1-51 . 

...  (869-017-00138-4) . 

....  31.00 

July  1, 1992 

52 . 

...  (869-017-00139-2)  .... 

....  33.00 

July  1, 1992 

53-60  . 

...  (869-017-00140-6)  .... 

....  36.00 

July  1,1992 

61-80  . 

...  (869-017-00141-4)  .... 

....  16.00 

July  1, 1992 

81-85  . 

...  (669-017-00142-2)  .... 

....  17.00 

July  1, 1992 

86-99  . 

....  (869-017-00143-1)  .... 

....  33.00 

July  1, 1992 

100-149  . 

....  (869-017-00144-9)  .... 

....  3400 

July  1. 1992 

150-189  . 

....  (869-017-00145-7)  .... 

....  21.00 

July  1, 1992 

190-259  . 

....  (869-017-00146-5)  .... 

....  16.00 

July  1, 1992 

260-299  . . . 

i...  (869^)17-00147-3)  .... 

36.00 

Jidy  1, 1992 

300-399  . 

. .  (869-017-00148-1)  .... 

15.00 

July  1, 1992 
July  1, 1992 

400-424  . . 

....  (869-017-00149-0)  .... 

..„  26.00 

425-699  . 

....  (869-017-00150-3)  .... 

....  26.00 

July  1, 1992 

700-789  . 

....  (869-017-00151-1) .... 

23.00 

July  1, 1992 

790-eodr...... . 

....  (869-017-00152-0)  .... 

....  25.00 

July  1. 1992 

41  Chapters: 

- 

'July  1, 1984 

1,1-1101-10 . 

1300 

TWe 

Stock  Number 

rfmM 

Revision  Date 

1, 1-11  to  Appendix,  2  (2  Rasarvsd) . . 

.  1300 

'July  1,1984 

3-6  .......: . 

. . . 

.  1440 

'July  1, 1984 

7  . : . 

.  640 

'Julyl,  1984 

8  . 

. . . 

440 

'July  1, 1984 

9  . 

1340 

'Julyl,  1984 

10-17 . 

940 

'July  1, 1964 

18,  Vot  1,  Parts  1-5 . 

..  1340 

'July  1, 1984 

18,  Vol  i,  Parts  6-19 . 

..  1340 

'Julyl,  1984 

18,  Vol  Ui,  Parts  20-52  .... 

..  1300 

'July  1, 1984 

19-100  . 

..  1300 

'July  1, 1964 

1-100  . 

(860-017-00153-8) . 

9J0 

July  1,1992 

101  . 

(869-017-00154-6) . 

2840 

Julyl,  1992 

102-200  . 

(869-017-00155-4) . 

11.00 

•July  1, 1991 

201-End  . 

(869-017-00156-2) . 

1140 

Julyl,  1992 

42  Parts: 

1-60 . 

(869-013-00157-5)  . 

.  1740 

Oct  1, 1991 

61-399  . . 

(869-013-00158-3) . 

540 

Oct.  1, 1991 

400-429  . 

(869-013-00159-1) . 

21.00 

Octi,  1991 

430-End  . 

(869-013-00160-5) . 

..  26.00 

OcL  1, 1991 

43  ParU: 

1-999  . 

(869-013-00161-3) . 

20.00 

Oct  1, 1991 

1000-3999  . 

(869-013-00162-1) . 

..  26.00 

Oct  1, 1991 

4000-End  . 

(889-013-00183-0) . 

..  1240 

Oct  1, 1991 

44  . . . 

(869-017-00163-5) . 

..  26.00 

Oct.  1. 1992 

45  Parts: 

1-199  . 

(869-013-00165-6) . 

1840 

Oct  1, 1991 

200-499  . 

(869-013-00166-4) . 

1300 

Oct.  1, 1991 

500-1199  . 

(869-013-00167-2) . 

26.00 

Oct  1, 1991 

1200-End  . . 

.  (869417-00167-8)  ..... 

20.00 

Oct.  1, 1992 

46  Parts: 

1-40 . 

.  (869-01340169-9) . 

..  1540 

Oct  1, 1991 

41-69 . 

.  (869-017-00169-4) . 

..  1300 

Oct  1, 1992 

70-69  . 

.  (869-013-00171-1) . 

7.00 

Oct.  1, 1991 

90-139  . . 

.  (869413-00172-9)  . ... 

1300 

Oct.  1, 1991 

140-155  . 

.  (869-013-00173-7) . 

..  10.00 

Oct.  1, 1991 

156-165  . 

.  (869-017-00173-2) . 

1440 

•Oct  1, 1991 

166-199  . . 

.  (869417-00174-1) . 

...  17.00 

Oct  1,1992 

200-499  . 

.  (869417-00179-9)  ..... 

...  2240 

Oct  1, 1992 

500-End . 

.  (869413-001774) . 

...  1140 

Oct  1, 1991 

47  Parts: 

0-19 . 

.  (869413-001794) . 

...  19.00 

Oct  1, 1991 

20-39  . 

.  (869413-001796) . 

...  1940 

Oct  1, 1991 

40-69  . 

.  (869413-001804) . 

...  10.00 

Oct  1,1991 

70-79  . . 

.  (869413-001814) . 

...  1300 

Oct  1, 1991 

80-End . 

.  (869413-401824) . 

...  20.00 

Oct.  1, 1991 

48  Chapters: 

1  (Parts  1-51)  . 

..  (869-013-001834) . 

...  3140 

Octi,  1991 

1  (Parts  52-09) ....; . 

..  (869417-001834) . 

...  2240 

Octi,  1992 

2  (Parts  201-251)  . 

..  (869417-401844)  .... 

...  1300 

Oct  1. 1992 

2 (Parts  252-299)  . 

..  (869-017-001854)  .... 

...  1300 

Octi,  1992 

3-6  . . . . 

..  (869413-00187-7)  .... 

...  1940 

Oct  1, 1991 

7-14 . 

..  (869417-00187-2)  .... 

...  3040 

Oct  1, 1992 

15-End . 

..  (869-413-001894)  .... 

...  30.00 

Oct  1, 1991 

49  Parts: 

1-99 . 

..  (869413-00190-7)  .... 

...  2040 

Oct  1, 1991 

100-177  . . 

..  (869413-001914)  .... 

...  2300 

Dec.  31, 1991 

178-199  . 

..  (869413-001924)  .... 

...  1740 

Dec.  31, 1991 

200499 . 

..  (869413-00193-1)  .... 

...  2240 

Oct  1, 1991 

400-999  . 

..  (869413-001944) ...: 

...  27.00 

Oct  1, 1991 

1000-1199  . 

..  (869413401954)  .... 

...  17.00 

Oct  1, 1991 

1200-End  . . 

..  (869413-001964)  .... 

...  1940 

Oct  1, 1991 

SO  Parts: 

1-199  . . 

..  (869-013-001974)  .... 

....  2140 

Octi,  1981 

200-599  . 

..  (869-017-001984)  .... 

....  20.00 

Octi,  1992 

600-End ' . . 

..  (86941340199-1)  .... 

....  17.00 

Oct  1, 1991 

CFR  Index  and  Rndings 

Aids  . . . 

..  (869017-00053-1) .... 

....  31.00 

Jan.  1, 1992 

Complete  1992  CFR  set 

.  77540 

1993 

incrofiche  CFR  Edition: 

Complete  set  (ope-tims  malSng) . 

.  18300 

1990 

iv 
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TMIa  Slock  Muwibaf  Prico  RovlsfcMt  Mo 

1991 

1992 

1993 
1993 

'•wMM  TWi  3  h  n  ■hmmI  coinpll^loii,  IMa  twhaw  and  aO  pravloua  vakuMS  - 

*TIm  Mr  1,  KM  adkian  al  33  CfR  Parta  1-tM  aoMaina  a  nela  aidr  lar  Parta 
1-39  kcfcialaa.  Far  dw  lad  tail  al  dia  Dalaaaa  kcealaldaw  Raguiatlona  la  Parta  1- 
31^  ciaaad  dia  tkraa  CFR  aakaaaa  laaiMd  aa  al  My  1,  1M<  cofllaMng  Ikaaa  pait& 
*!!■  My  1,  ItM  addloa  ai  41  CFR  Cktplara  I-IM  eordalns  a  aota  aidy  tor 
Ckaylara  1  la  49  lachaiaa.  Far  dia  M  tan  al  procuramard  laguiilions  In  Ckaplafa 
1  la  4lt  aaaaud  dia  alaaan  CFR  aakaaaa  laauad  aa  al  My  1,  1964  containing  Uiaaa 

*No  aoMndmanta  la  IMa  aatuma  anaa  proiBHtgatad  during  tha  pariod  Ml  1, 

1997  la  Dac.  31,  1991.  Tka  CFR  aatuaia  laauad  Miuary  1,  1997,  ahauW  ba  lalahiad. 
*Na  awandiaanta  la  ttila  aaiaaM  «aia  pramuigalad  during  tha  paiiad  Apr.  1, 

1990  la  Mv.  31,  199t  Tka  CFR  aakaaa  laauad  A^  1,  190Q,  ahould  ba  ratalnad. 

*Na  aawadmanta  la  dda  aakaaa  omo  proiautgalad  during  tka  pariod  Apr.  1, 

1991  la  Mm:  30^  1992.  Tka  CFR  aahaaa  laouad  A^  1,  1991,  ahould  ba  ralainadL 
'Na  aaiaadiaanta  la  IMa  aakaaa  iMia  piaaiulgalad  during  tha  pariod  My  1, 

19H  la  Mia  31^  1992.  Tha  CFR  aohaao  laauad  My  1,  19^  ahould  ba  raUlnad. 

'No  amandmanta  la  tkia  aakaaa  «aro  pramuigMad  during  tha  pariod  My  1, 

199t  la  Mw  30,  1992.  Tha  CFR  aaknaa  laauad  My  1,  1991,  ahould  ba  ratalnad. 

*Na  aaiaadwanta  la  IMa  aakaaa  ama  proandgalad  during  tha  pariod  Oclabar 
1,  1991  la  Sapiambar  30,  1902.  Tha  CFR  aakaaa  laouad  Oclobar  1,  1991,  ahould 
ba  ratalnad. 


Coktplala  tat  (owalinta  malRng) . . 

.  1M.00 

ConipMa  oal  (oiiaMm  mailing) . . 

.  188.00 

SufaMilptlon  (naiad  at  Msuod) . . 

. .  27300 

_ _  2M 
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CFR  ISSUANCES  1993 

Complete  Listing  of  1992  Editions  and  Prelected 
January,  1993  Editions 


This  list  sets  out  the  CFR  issuances  for  the  1992  editions  and 
projects  the  publication  plois  for  the  January,  1993  quarter.  A 
projected  schedule  that  win  irnriude  the  April,  1993  quarter  win 
appear  in  the  first  Federal  Register  issue  of  Aprl 
For  pricing  Information  on  available  1992-1993  volumes 
consult  the  CFR  checklist  which  appears  every  Monday  in 
the  Federal  Register. 

Pricing  Information  is  rK>t  avaitable  on  projected  Issuances.  The 
weekly  CFR  checklist  ar>d  the  monthly  List  of  CFR  Sections 
Affected  will  continue  to  provide  a  cumulabve  list  of  CFR  titles 
and  parts,  revision  date  and  price  of  each  volume. 

Normally,  CFR  volumes  are  revised  according  to  the  following 
schedule: 

Titles  1-16— January  1 
Titles  17-27— Apm  1 
Titles  28-41-Ouly  1 
Titles  42-50 — October  1 

All  volumes  listed  below  will  adhere  to  these  scheduled  revision 
dates  unless  a  notation  In  the  listing  indicates  a  different  revision 
date  for  a  particular  volume. 

‘Indicates  volume  is  still  in  production. 

Titles  revised  as  of  January  1, 1992  editions: 

TttI* 


CFR  index 

1-199 

1-2 

200-End 

10  Parts: 

3  (Compilation) 

0-50 

51-199 

4 

200-399  (Cover  only) 
400-499 

S  Parts: 

1-699 

500-End 

700-1199 

1200-End 

11 

12  Parts: 

6  [Reserved] 

1-199 

200-219 

7  Parts: 

220-299 

0-26 

300-499 

27-45 

500-699 

46-51 

600-End  -  . 

52 

53-209 

13 

210-299 

300-399 

14  Parts: 

400-699 

1-59 

700-899 

60-139 

900-999 

140-199 

1000-1059 

200-1199 

1060-1119 

1200-ElXl 

1120-1199 

■  > 

1200-1499 

15  Parts: 

1500-1899 

0-299 

1900-1939 

300-799 

1940-1949 

600-End 

1950-1999 

2000-End 

16  Parts: 

0-149 

6 

9  Parts: 

150-999 

1000-End 

Titles  revised  as  of  April  1, 1992: 

TWe 


17  Parts: 

23 

1-199 

200-239 

24  Parts: 

240-End 

0-199 

18  Parta: 

200-499 

500-699 

1-149 

700-1699 

150-279 

1700-End 

280-399 

400-End 

25 

19  Farts: 

26  Parts: 

1-199 

1  (§§1.0-1-1.60) 

200-End 

1  (§§1.61-1.169) 

20  Parts: 

1  (§§1.170-1.300) 

1  (§§1301-1.400) 

1-399 

1  (§§1.401-1.500) 

400-499 

1  (§§1.501-1.640) 

500-End 

1  (§§1.641-1.850) 

21  Parts: 

1  (§§1.851-1.907) 

1  (§§1.908-1.1000) 

1-99 

1  (§§1.1001-1.1400) 

100-169 

1  (§  1.1401-End) 

170-199 

2-29 

200-299 

30-39 

300-499 

40-49 

500-699 

50-299 

600-799^ 

300-499 

800-1299 

500-699  (Cover  only) 

1300-End 

600-End 

22  Parts: 

27  Parts: 

1-299 

1-199 

300-End 

-  ■ 

200-End  (Cover  only) 

Titles  revised  as  of  July  1, 1992: 

TWe 


34Parts: 

20  Parts: 

1-299 

0-99 

300-399 

100-499 

400-End 

500-899 

900-1899 

35 

1900-1910  (§§1901.1- 

1910.999) 

36  Parts: 

1910  (§§  1910.1000-End) 

1-199 

1911-1925  (Cover  oWy) 

200-End 

1926 

1927-End 

37 

30  Parts: 

36  Psrts: 

1-199 

0-17  (Reused  as  of  Sept  1. 

200-699 

1992) 

700-End 

18-End  (Ravisad  as  of  SapL  1 

1992) 

31  Psrts: 

•  '  *  '  ■ 

0-199  -  -  '  •  •  V 

'  ■  ■  39'  •  ^ 

200-End 

'  40  Parta: 

32  Parts: 

1-51 

1-189  ' 

52  ^ 

190-399 

53-60 

400-629 

61-60 

630-699  (Covw  only) 

81-85  * 

700-799 

66-99 

800-End 

100-148  < 

150-189 

33  Parts: 

190-258 

1-124 

260-299 

125-199 

300-389 

200-End 

400-424 

!  I  •  ’ 


Federal  Register  /  VoL  58,  No.  1  /  Monday,  January  4, 1993  /  Reader  Aida  vii 


TABLE  OF  EFFECTIVE  OATES  AMO  TOE  PERICX)S->IAMIART  t983 


This  table  is  used  by  the  Office  of  tka  dates,  the  day  after  publication  is  A  newtaUe  wiUbepid)ftdiediBdie 

Federal  Roister  to  compute  ceitaii]  counted  as  the  first  day.  first  iss\ie  of  eadi  month, 

dates,  such  as  efiective  dates  and  When  a  dais  fells  ra  a  wa^send  or 

comment  deadlines,  which  appear  in  holidav,  the  next  Federal  business  day 
agency  documents.  In  computing  these  is  used  (See  1 CFR  18.17) 


Date  of  FR  publication 

IS  DMS  snai  PMucru 
TION 

aoomervTOi  PNBUCA- 
TION 

4S  no*  APTBN  PUBLICA¬ 
TION 

ae  OATS  AFTER  PUBtCA.  SOOATI 

TION 

January  4 

January  IS 

February  3 

February  16 

■SBHIi 

January  5 

January  21 

Febnjary  4 

February  19 

March  8 

January  6 

January  2t 

Februmy  5 

February  22 

March8 

January? 

January  22' 

February  6 

February  22 

MarchO 

January  8 

January  25 

February  8 

February  22 

March  9 

January  11 

January  26 

February  10 

February  25 

March  12 

January  12 

January  27 

February  11 

February  26 

March  IS 

January  IS 

January  26 

Fabaiary  12 

Marcht 

March  IS 

JcuHiary  14 

January  29 

February  16 

March  1 

March  IS 

January  15 

February  1 

Februwy  16 

March  1 

March  16 

January  19 

February  3 

February  18 

March  5 

March  22 

Jamiary  21 

February  5 

February  22 

March  8 

March22 

January  22 

February  8 

February  22 

March  8 

March  23 

January  25 

February  9 

February  24 

March  11 

Mhsch  26 

January  26 

February  10 

February  25 

March  12 

March  29 

January  27 

February  11 

February  26 

March  15 

March  29 

January  28 

February  12 

Marcb  1 

March  15 

March  26 

January  29 

February  16 

March  1 

March  15 

March  30 
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FEDERAL  REGISTER  SUBSCRIBERS: 
IMPORTANT  INFORMATION 
ABOUT  YOUR  SUBSCRIPTION 

After  6  years  without  an  adjustment,  it  has  become  necessary  to  increase  the  price  of  the  Federal 
Register  in  order  to  begin  recovering  the  actual  costs  of  providing  this  subscription  service. 
Effective  October  1, 1992,  the  price  for  the  Federal  Register  will  increase  and  be  offered  as 
follows: 

(1)  FEDERAL  REGISTER  COMPLETE  SERVICE — Each  business  day  you  can  continue 
to  receive  the  daily  Federal  Register,  plus  the  monthly  Federal  Register  Index  and  Code 
of  Federal  Regulations  List  of  Sections  Affected  (LS A),  all  for  $415.00  per  year. 

(2)  FEDERAL  REGISTER  DAILY  ONLY  SERVICE — ^With  this  subscription  service,  you 

will  receive  the  Federal  Register  every  business  day  for  $375.00  per  year. 

«  • 

HOW  WILL  THIS  AFFECT  YOUR  CURRENT  SUBSCRIPTION? 

You  will  receive  your  current  complete  Federal  Register  service  for  the  length  of  time  remaining 
in  your  subscription. 

AT  RENEWAL  TIME 

At  renewal  time,  to  keep  this  important  subscription  coming — ^you  can  continue  to  receive  the 
complete  Federal  Register  service  by  simply  renewing  for  the  entire  package,  or  you  can  select 
and  order  only  the  parts  that  suit  your  needs: 

•  renew  your  entire  Federal  Register  Service  (complete  service) 
or  select. . . 

•  the  daily  only  Federal  Register  (basic  service) 

•  and  complement  the  basic  service  with  either  of  the  following  supplements:  the  monthly 
Federal  Register  Index  or  the  monthly  LSA 

When  your  current  subscription  expires,  you  will  receive  a  renewal  notice  to  continue  the 
complete  Federal  Register  service.  At  that  time,  you  will  also  receive  an  order  form  for  the  daily 
Federal  Register  basic  service,  the  Federal  Register  Index,  and  the  LSA. 

To  know  when  to  expect  the  renewal  notice,  check  the  top  line  of  your  subscription  mailing  label 
for  the  month  and  year  of  expiration  as  shown  in  this  sample: 

A  renewal  notice  will  be  sent 
approximately  90  days  before 
the  end  of  this  month. 


AFRSMITH212J  DEC  92  R. 

JOHN  SMITH 
212  MAIN  ST 

FORESTVILLE  MD  20747 


Order  now ! 


r^a:.fiC3L>T 

ot 


<^ot:lawBtion$ 

;nt: 

Executive 

Chxlef^ 


3 

-  :  •-  »  ;f. 


Fof  thoM  of  you  mtn  mast  toep  'wto  wod 
ateHt  PwesMintial  Piocbnnattona  and 
ExeenSwa  Oidera,  twre  is  a  convenioflt 
referaiKa  source  tlMC  ¥■§  awka  rosearching 
these  documents  much  easiac 
Arrant  by  subject  mattei;  this  edMon  tit 
the  Codification  contains  pradamadons  and 
Executive  orders  that  were  issued  or 
amended  during  tlm  period  Apri  13y  19^ 
through  January  20^  1989.  and  which  have  a 
continuing  effect  on  flie  public.  For  thoee 
documents  that  have  bean  aKscted  by  other 
proclamations  or  Esaeuiva  orders,  dm 
codified  text  presents  the  amended  version. 
Therefore,  a  reader  can  use  •»  CodHcadow 
to  determine  the  laM  M  of  a  document 
without  having  to  ‘Vaconabticr  i  dwough 
extensive  research. 

Special  features  indude  a  comprehensive 
index  and  a  table  Mins  each  proclamation 
and  Executive  order  isaued  during  ttm 
1945-1989  period— along  wid»  any 
amendments— art  indication  of  la  current 
status,  and,  whom  appicabia,  is  tocaion 
in  this  voiuma 


Pubiidted  by  the  OMee  of  the  I 
National  Archives  and  Recortto 


Superintendent  of  Documents  Pubfications  Order  Form 


Order  processing  code: 

•  66a 

□  YE&  please  scad  me  the  fbOowing: 


■paioBiortfec 
MEaay* 

lb  Cu  your  orders 


_ copies  of  CODinCATION  OF  PRESIDENTIAL  PROCLAMATIONS  AND  EXECUTIVE  ORDERS. 

S/N  069-000-«»IB-S  at  $32J0a  cads. 


The  total  cost  of  my  order  is  $ _ _  lah 

postage  and  handling  and  are  subject  to  change. 


(Company  or  Personal  Name) 


(AdHrinnal  address/aleaioni  line) 


addcesalk 


Staler  2»  CoM 


(neasc  type  oe  ptiia) 


pkaac  aid  25%.  Pfeacaa 


Please  Choose  Method  of  n^menf: 
□  Check  Payable  to  the  Stipe riairaiB 
EU  GPO  Deposit  Account  I  1  1 
O  VISA  or  MasterCard  Account 


(Credit  caid  expiration  dale) 


Thamk  you  far 


(Daytime  phone  including  area  code) 


(Authorizing  Signature) 


(Purchase  Order  No.) 

TES  NO 

May  we  make  your  namc/addreaB  available  lo  odicr  nudkraf?  □  □ 


*11w-  ^ —  HilrMi.  ^ 

PWV  IfR  fWw  WK  E^Ovm^lUJ- 

P.a  Box  ym^,  Pittsburgh,  VA  15250-79S4 


Federal  Regist 
Document 
Drafting 
Handbook 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Fed 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures/ 
document  format,  and  printing 
technology. 

Price  $5.50 


Document 

Drafting 

Handbrok 


Superintendent  of  Documents  Publication  Order  Form 

Odef  orocwsingeode:  .^,33  Clmye  your  onler. 

I _ I  1C  fdease  send  me  the  following  indicated  publications:  To  tax  your  ordora  and  InquMoa— (202)  512-2250 

_ copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 

1.  The  total  cost  of  my  order  is  $ _ Foreign  orders  please  add  an  additional  25%. 

All  prices  include  regu^  domestic  postage  and  handling  and  are  subject  to  change. 


Please  Type  or  Print 

2 _ 

(Company  or  personal  name) 


(Additional  addiess/attention  line) 


3.  Please  choose  method  of  payment: 

ED  Check  payable  to  the  Superintendent  of  Documents 
CZI  GPO  Deposit  Account  1  I  I  I  I  1  I  l“~ 
EH  VISA  or  MasterCard  Account  . 


(City,  state,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Credit  card  expiration  date) 


(Signature) 


Thank  you  for  your  orderi 


(Rav  12/91) 


4.  Mail  1b:  New  Orders.  Superintendent  oi  Documents.  PX).  Box  371954.  Pittsburgh,  PA  15250-7954 


'Y:'  ^  u-> 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 
Federal  Regulations  (CFR) 

GUIDE;  Revised  Janiiary  1,  1992 


The  GUIDE  to  record  retention  is  a  useful 
reference  tool,  compiled  from  agency 
regulations,  designed  to  assist  anyone  with 
I^deral  recordkeeping  obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  t^m,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatt^  and  numbered  to 
paiaUel  the  CODE  OF  FEDERAL  REGULAHONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Ihderal 
Register,  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Publications  Order  Form 
YES  ,  please  send  me  the  following: 


r  PvoOMtlflO 


Charge  your  ord9r. 
iraEaayt 

lb  fruK  your  ordm  QQ2)  512-2250 


jcopies  of  the  1992  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 
S/N  069-000-00046-1  at  $15.00  each. 


le  total  cost  of  any  order  is  $ _ International  customers  i^ease  add  25%.  Prices  include  r^:ular  domestic 

and  handling  and  are  subject  to  change. 


(Compaiiy  or  Personal  Name) 

1 

3 _ 

(nease  type  or  print) 

lAdditional  address/attention  line) 

jpieet  address)  .  ;  ^  ;  i  ! 

|C^.  State,  ZIP  Code) 

^Diytiine  phone  induding  area  cotte) 

■  -  . 

Order  Na) 


avaBaUt  la  aOMV 


YES  NO 
□  □ 


nease  Choose  Method  of  Faynient: 

EH  Check  Ryable  to  die  Superimendent  of  Documents 

EH  GPO  Dqxisit  Account  1  1  1  t  I  I  1  l~l  1 
EH  VISA  or  MasterCard  Ac<^nt 


I 


j  I  I  (Credit  card  expintioii  date) 


Thank  you  for 
your  order! 


{Autboriziiig  Signature) 

Mail  lb:  New  Chders,  Superintendent  of  Documents 
pa  Boa  371954.  Pittsburgh.  Wi  15250-7954 


Public  Papers 


of  the 
Presidents 
of  the 

United  States 


Annual  votumca  conlaining  the  public  metaagea 
and  alatcments.  news  cenimncea.  and  other 
sclecled  papers  released  by  the  While  House. 


Volumes  for  the  foilowing  years  are  avaitoble;  ether 
volumes  not  listed  ase  out  of  print. 


Ronald  Reagan 


.-$34ao 


.437.00 


Published  by  the  Office  of  the  Federal  Register.  National 
Archives  and  Records  Administration 


Mail  OT^  to: 

New  Orders,  Superintendent  of  Documents 
Pja  Box  37t9H  Pittsburgh,  PA  13230-7934 


New  Publication 

List  of  CFR  Sections 
Affected 

1973-1985 


A  Research  Guide 

These  four  volumes  contain  a  compilation  of  the  “List  of 
CFR  Sections  Affected  (LSA)"  for  the  years  1973  through 
1985.  Reference  to  these  tables  will  enable  the  user  to 
find  the  precise  text  of  CFR  provisions  which  were  in 
force  and  effect  on  any  given  date  during  the  period 
covered. 

Volume  I  (Titles  1  thru  16) . $27.00 

Stock  Number  069-000-00029-1 

Volume  II  (Titles  17  thru  27) . $25.00 

Stock  Number  069-000-00030-4 

^  Volume  III  (Titles  28  thru  41). . . $28.00 

1^  Stock  Number  069-000-00031-2 

^  Volume  IV  (Titles  42  thru  50) . $25.00 

Stock  Number  069-000-00032-1 


Superintendent  of  Documents  Publications  Order  Fbrm 


Please  Type  or  Print  (Form  is  aligned  fiw  typewriter  use.)  ^  y®«r  orders  and  inqiiirks-(202)  512-2250 

Prices  include  regular  domestic  postage  and  handling  and  are  good  through  12/92.  After  this  date,  please  call  Order  and 
Information  Desk  at  202-783-3238  to  verify  prices.  International  customers  please  add  25%. 

Qty. 

Stock  Number 

Tide 

Price 

Each 

Ibtal  1 
Price 

■W 

021-602-00001-9 

Catalog— Bestselling  Government  Books 

■■■llll 

, 

■1 

ibhihhhbhh 

IHHII 

bhhh 

■I 

■HH 

Ibtal  for  PuUications 

(Con^MUQT  or  personal  name) 


(Please  type  or  |»^) 


(AdditkMUd  address/attettion  line) 


Please  Choose  Method  of  Payment:  ^ 

I  I  Check  payable  to  the  Superintendent  of  Documents 
CH  GPO  Deposit  Account  I  1  I  I  I  I 


-□ 


(Street  address) 


O  VISA  or  MasterCard  Account 


(City,  State,  ZIP  Code) 

1 _ _L 


(Daytime  phone  including  area  edde) 

Mafl  order  lot 

New  Orden,  Superintendent  of  Poemnents 
na  Bok  3719H  PitlsbarBh,  lA  15250-7954 


III  I  rn'r  n  i  i  i  i  i  i  i  itti 

(Cmli(canle;i|>inikn<bie)  TIumk  fou  for  four  order! 


(Signature) 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected^  the 
Federal  Register  index,  or  both. 


LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 

The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes— 
such  as  revised,  removed,  or  corrected. 

$21.00  per  year 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  mortthiy  in 
cumulative  form.  Entries  are  carried 
primarily  urKler  the  naunes  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 

$19.00  per  year 


A  finding  aid  is  included  in  each  publication  which  lists 
Federal  Ftegister  page  numbers  with  the  date  ol  publication 
in  the  Federal  Register 

Note  to  FR  Subscubers: 

FR  Indexes  and  the  LSA  (List  ot  CFR  Sections  Alfeaedj 
are  mailed  automatically  to  regular  FR  subsaibers 


Superintendent  of  Documents  Subscriptions  Order  Form 


*6483 


Charge  four  order. 

Ita  easy! 


[  I  'W  r  ■  ^  CAaige  onteis  may  be  letsphoned  to  tbe  GPO  antei 

I  t  **  783-3238  from  8K)0  a.ro.  to  4:00  p.m 

1 _ I  i  please  send  me  the  following  indicated  subscriptions:  eastern  frme,  Monday^wtayteKaptfrotways) 

D  LSA*  List  of  CFR  Sections  Affected— one  year  as  issued— $21.00  (LCS> 

□  Federal  Register  Index— one  year  as  issued— $19.00  (FRSU) 

1.  The  total  cost  of  my  order  is  $ _ .  All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 

bitemationaf  customers  please  add  2S%. 

Please  Type  or  Print 

2.  - X  Please  choose  method  of  payment: 

fCempeny  or  personal  name)  | — |  ,  . .  .  „  .  ,  ^ 

1 _ I  Check  p^ble  to  the  Superintendent  of  Documents 

(Additional  address/attention  line)  I — I  GPO  Deposit  Account  i.  .1  !  f  f  f  t ..  I~[Z3 

_  EZl  VISA  or  MasterCard  Account 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Signature) 

4.  Mail  To:  Superintendent  of  Documents,  Government  Printing  Office,  l^shingtoh,  DC  20402-9371 


0 


Printed  on  recycled  paper 


